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THE  LITTLE  EOCK  &  MEMPHIS  EAILBOAD  CO.  v. 
THE  EAST  TENNESSEE  VIEGINIA  &  GEOEGIA 
EAILEOAD  CO.  and  THE  ST.  LOUIS  lEON  MOUN- 
TAIN AND  SOUTHEEN  EAILWAY  COMPANY. 

Heard  December  11,  1888.— Filing  of  Briefs  Completed  January  14, 1889.— 

Decided  March  25,  1889. 

English  Legislation  and  the  procedure  thereunder,  in  respect  to  applications 
by  carriers  to  be  admitted  to  through  routes  and  to  participate  in 
through  rates,  stated ;  and  principles  then  applied  explained. 

The  Act  to  regulate  commerce  was  probably  intended  to  effect  similar 
results,  but  in  its  present  form  and  in  the  absence  of  the  necessary 
machinery,  it  is  not  adequate  to  afford  the  relief  prayed  in  the  petition. 

Recommendations  of  Second  Annual  Report  for  amendment  of  Sec.  3 
renewed. 

Kentucky  and  Indiana  Bridge  Co.  vs,  Louisville  and  Nashville  R.R.  Co. 
(2  I.  C.  C.  R.  162)  referred  to,  and  explained. 

ZT.  JU.  dk  Q.  B.  Hose,  for  Complainant. 

William  M.  Baxter,  for  East  Tennessee  Vii^nia  &  Georgia 

Eailway  Co. 
John  S.  Blair,  for  St.  Louis  Iron  Mountain  &  Southern 

Railway  Co. 

BEPOBT  AND  OPINION  OF  THE  COKMISSION. 

Walkeb,  Commissioner: 

The  Little  Bock  and  Memphis  Bailroad  Company  is  a 
common  carrier  operating  a  railroad  connecting  the  City  of 
Little  Bock,  in  the  State  of  Arkansas,  with  the  City  of  Mem- 
phis, in  the  State  of  Tennessee.  Its  cars  cross  the  Mississippi 
Biyer  by  ferry,  and  passengers  are  drawn  to  and  from  the 
passenger  station  of  the  East  Tennessee  Virginia  and  Geor- 
gia road  over  tracks  running  through  the  City  of  Memphis. 
Until  recently  this  road  formed  part  of  a  through  line  for  the 
transportation  of  passengers  between  points  east  of  the  Mis- 
sissippi Biver  and  points  west  and  south-west  of  Little  Bock, 
which  traffic  formed  a  considerable  part  of  its  business, 
amounting  to  about  3,000  passengers  per  year  in  both  direct- 
ions.   At  Little  Bock  through  passengers  were  transferred  to 
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or  received  from  the  trains  of  the  St.  Louis,  Iron  Mountain 
&  Southern  Bailway  Company,  reaching  a  great  variety  of 
points  in  Arkansas,  Texas,  etc. 

In  May,  1888,  the  St.  Louis,  Iron  Mountain  &  Southern 
opened  a  branch  line  extending  from  Bald  Knob,  a  point  on 
its  main  line,  57  miles  north-east  of  Little  Bock,  to  Memphis. 
Gars  over  this  line  are  also  ferried  across  the  Mississippi 
Biver  and  enter  the  City  of  Memphis.  The  interchange  of 
passengers  with  the  East  Tennessee,  Virginia  &  Georgia  is 
usually  by  stage  transfer,  although  track  connections  exist 
which  it  would  be  possible  to  use. 

The  length  of  the  Little  Bock  &  Memphis  road  is  135 
miles.  The  distance  from  Little  Bock  to  Memphis  over  the 
new  line  of  the  St.  Louis,  Iron  Mountain  &  Southern,  via 
Bald  Knob,  is  15  miles  greater.  The  time  made  by  the  two 
routes  is  substantially  the  same. 

After  the  opening  of  said  new  line  the  St.  Louis,  Iron 
Mountain  &  Southern  Bailroad  Company  notified  the  East 
Tennessee,  Virginia  &  Georgia  that  it  would  accept  no 
through  tickets  from  passengers  coming  over  the  line  of  the 
Little  Bock  &  Memphis.  Thereupon  the  East  Tennessee, 
Virginia  &  Georgia  discontinued  the  sale  of  such  tickets,  and 
all  tickets  which  it  now  sells  to  the  territory  in  question  are 
over  the  new  line  of  the  St.  Louis,  Iron  Mountain  &  Southern, 
via  Bald  Knob  to  Little  Bock.  The  answer  of .  the  East 
Tennessee,  Virginia  &  Georgia  states  its  position  as  follows : 

"  In  accordance  with  a  custom  of  twenty  years'  standing, 
any  railroad  company  so  changing  its  relations  towards 
another  as  the  St.  Louis,  Iron  Mountain  &  Southern  has 
changed  its  relation  to  respondent,  has  been  conceded  the 
right  to  require  immediate  connections  to  take  off  through 
tickets  to  points  on  its  line  reading  over  intermediate  lines, 
and  put  on  tickets  reading  entirely  over  its  own  line  for  all 
points  reached  by  its  line.  In  accordance  with  this  custom 
of  long  standing  and  conceded  right,  respondent  admits  that 
it  did  take  off  that  form  of  through  tickets  formerly  reading 
over  the  Little  Bock  &  Memphis  Bailroad  to  points  on  the 
St.  Louis,  Iron  Mountain  &  Southern  Bailway  and  points 
reached  thereby." 
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The  answer  of  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  admits  that  since  the  opening  of  its  Bald 
Knob  Branch  it  notified  the  East  Tennessee,  Virginia  & 
Oeorgia  Bailroad  to  discontinue  sales  of  tickets  to  points  on 
its  line  via  the  Little  Bock  &  Memphis  road ;  it  admits  that 
it  continues  to  permit  sales  of  such  tickets  by  that  Company 
oyer  its  Bald  Knob  Branch  in  connection  with  its  main  line  ; 
it  claims  the  right  to  discontinue  its  relations  with  the  former 
through  route,  and  to  insist  upon  the  establishment  of  a  new 
through  route  west  from  Memphis  over  its  own  rails  exclus- 
ively. 

The  complaint  asserts  that  this  proceeding  is  in  contraven- 
tion of  the  third  section  of  the  Act  to  regulate  commerce, 
and  prays  for  an  order  requiring  the  East  Tennesse,  Virginia 
&  Georgia,  if  it  sells  tickets  over  said  Bald  Knob  Branch  to 
points  south  and  west  of  Little  Bock,  to  sell  them  also  over 
the  line  of  the  complainant  when  requested ;  and  requiring 
the  St.  Louis,  Iron  Mountain  &  Southern  Bailway  Company 
to  honor  tickets  reading  over  the  complainant's  line  and  to 
refrain  from  further  efforts  to  induce  other  railroad  com- 
panies to  withhold  from  sale  tickets  over  the  road  of  the  com- 
plainant. 

The  course  of  business  under  which  this  traffic  is  conducted 
is  substantially  as  follows : 

The  line  on  which  the  traffic  originates  prints  tickets  with 
coupons  reading  over  the  lines  of  connecting  roads,  and  dis- 
tributes them  for  sale  at  its  ticket  offices.  When  such  tickets 
are  sold  the  station  agents  make  return  thereof,  and  the 
accounting  officer  reports  to  connecting  lines  monthly  the 
amount  so  received  for  such  lines.  The  balance  found  due, 
after  comparison  of  statements,  is  paid  upon  presentation  of 
a  draft  therefor.  These  reports  are  made  and  the  money  is 
accounted  for  without  regard  to  the  performance  of  the  ser- 
vice. The  coupons,  when  taken  up,  are  retained  by  the  com- 
pany which  collects  them,  for  the  purpose  of  checking  off  the 
reports  received.  The  method  of  accounting  upon  inter- 
change of  joint  freight  traffic  is  radically  different,  but  need 
not  be  stated  here. 
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Through  rates  over  the  through  route  formerly  operated 
via  the  Little  Bock  &  Memphis,  or  as  now  existing  Tna  Bald 
Knob,  are  in  many  instances  considerably  lower  than  the 
local  rates  which  would  be  collected  from  a  traveler  who 
should  buy  a  ticket  from  point  to  point  as  he  passed  from 
one  road  to  another.  The  rates  from  Decatur,  Chattanooga 
and  other  important  eastern  junction  points  to  Texas  cities 
are  to  some  extent  controlled  by  the  rates  made  by  lines  via 
Shreeveport  or  New  Orleans.  This  results  in  the  existence 
of  two  rates.  For  example,  upon  traffic  passing  from  Mem- 
phis to  Texarkana  the  sum  of  the  locals  gave  the  Little  Bock 
&  Memphis  $5.00,  while  upon  ^  through  ticket  from  points 
influenced  by  competition  it  received  only  $4.44 ;  the  fare  paid 
in  the  first  instance  was  $9.35,  and  in  the  second,  $7.30.  In 
each  case  an  arbitrary  sum  was  allowed  the  Little  Bock  & 
Memphis  for  the  ferry  transfer,  and  the  residue  was  divided 
as  had  been  previously  agreed.  In  the  first  case  both  roads 
received  the  standard  rate  of  three  cents  per  mile ;  in  the 
second  case  the  proportion  of  the  Little  Bock  &  Memphis 
was  somewhat  greater  per  mile  than  that  of  the  St.  Louis, 
Iron  Mountain  &  Southern. 

The  Little  Bock  &  Memphis  road  passes  through  a  very 
poor  country  which  affords  little  local  traffic ;  the  diversion 
of  the  through  business  which  it  formerly  exchanged  at  Lit- 
tle Bock  with  the  St.  Louis,  Iron  Mountain  &  Southern  is  a 
very  serious  loss  to  its  revenue — so  serious  that  in  the  opin- 
ion of  its  officers  it  may  result  in  the  suspension  of  its  opera- 
tions. The  St.  Louis,  Iron  Mountain  &  Southern,  without 
conceding  that  such  a  result  is  probable,  do  not  admit  that 
the  fact  that  the  other  road  may  be  seriously  crippled  is  one 
which  should  at  all  influence  their  management  of  their  prop- 
erty, and  assert  their  right  to  go  further  in  the  same  direction. 

The  case  is  tersely  stated  by  the  counsel  for  the  St.  Louis, 
Iron  Mountain  &  Southern  road  as  follows : 

His  company,  "  rightfully  or  wrongfully,  has  notified  the 
East  Tennessee,  Virginia  &  Georgia  Bailroad  Company  that 
it  shall  not  act  as  agent  for  the  sale  of  certain  specified 
tickets,  and  if  it  continues  to  do  so  such  tickets  will  not  be 
honored." 
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The  case  does  not  present  the  question,  which  has  been 
somewhat  argued,  of  the  right  of  one  carrier  to  refuse  to 
accept  tickets  sold  by  another  upon  grounds  of  questioned 
solvency  or  for  other  reasons ;  on  the  contrary,  the  St.  Louis, 
Iron  Mountain  &  Southern  honors  through  tickets  sold  by 
the  East  Tennesse,  Virginia  &  Georgia  without  question,  and 
desires  their  sale  to  continue ;  whatever  right  it  might  have 
under  other  circumstances  to  decline  to  treat  the  East  Ten- 
nessee, Virginia  &  Georgia  as  its  agent  in'  the  sale  of  passen- 
ger tickets,  that  company  is  its  agent  for  that  purpose  at  the 
present  time. 

Nor  does  this  case  present  the  question  whether  it  is  the 
duty  of  the  East  Tennesse,  Virginia  &  Georgia  to  sell 
through  tickets  over  connecting  roads,  or  whether  the  Act  to 
regulate  commerce  is  efficient  to  require  the  establishment  of 
through  routes  by  connecting  roads.  That  company  is  now 
engaged  in  the  sale  of  such  tickets  and  is  operating  £uch  a 
through  route.  The  claim  made  is,  that  so  long  as  the  East 
Tennessee  Virginia  &  Georgia  sells  through  tickets  to  Texas 
points  via  Bald  Knob  it  cannot  legally  refuse  to  sell  them 
via  the  Little  Bock  &  Memphis  road  also. 

This  case  is  not  controlled,  as  counsel  claim,  by  the  decis- 
ion of  the  Commission  in  the  case  of  the  Chicage  &  Alton 
Bailroad  Company  v.  Pennsylvania  Bailroad  Company,  (1 1. 
C.  C.  B.,  86).  In  that  case  the  defendant  offered  to  sell 
tickets  over  complainant's  line  upon  terms  which  had  been 
accepted  by  other  lines  whose  tickets  were  on  sale,  but  which 
terms  were  not  acceptable  to  complainant.  Upon  that  state 
of  facts  one  Commissioner  was  of  opinion  that  the  condition 
was  not  properly  required  and  that  a  preference  was  wrought ; 
while  the  other  Commissioners  believed  that  the  offer  of 
equal  terms  to  all  satisfied  the  requirement  of  the  statute. 
In  the  present  case  there  is  simply  a  refusal  to  deal  with  the 
Little  Bock  &  Memphis  Company  upon  any  terms  whatever. 
If  equal  terms  to  those  given  the  Bald  Knob  route  were 
offered,  the  evidence  leaves  no  room  for  doubt  that  they 
would  be  cheerfully  accepted. 

A  sentence  extracted  from  the  opinion  of  the  Commission 
in  the  Chicago  &  Alton  case  does  not  bear  the  interpretation 
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placed  upon  it  by  counsel,  who  treat  it  as  deciding  that  the 
Act  does  not  undertake  to  coerce  connecting  carriers  to  do 
business  together.    The  sentence  is  as  follows : 

"  If  companies  can  agree  upon  their  tariflfs,  the  form  of 
their  tickets  and  how  they  should  be  sold,  they  have  the  right 
to  do  so  and  by  such  agreement  become  interstate  carriers ; 
but  if  they  cannot  agree  the  Act  does  not  undertake  to  coerce 
them  to  do  business  together  upon  terms  that  may  be  justly 
objectionable  or  injurious." 

The  last  qualifying  phrase  must  not  be  overlooked.  The 
construction  of  the  Act  in  respect  of  requiring  the  establish- 
ment of  joint  traffic  arrangements,  upon  fair  and  just  terms, 
remains  as  yet  an  open  question  so  far  as  the  decisions  of 
the  Commission  have  extended ;  and  the  question  thus  stated 
is  not  reached  in  the  present  case  even,  which  stands,  as 
above  shown,  upon  the  ground  of  prejudice  or  preference  in 
favor  of  one  existing  through  route  against  another  which 
claims  the  right  to  participate  in  the  business  upon  an  equal 
footing. 

The  English  statute  of  1854  contained  the  following  lan- 
guage: 

"  Every  railway  company,  canal  company,  and  railway  and 
canal  company  shall  according  to  their  respective  powers 
afford  all  reasonable  facilities  for  the  receiving  and  forward- 
ing and  delivering  of  traffic  upon  and  from  the  several  rail- 
ways and  canals  belonging  to  or  worked  by  such  companies 
respectively,  and  for  the  return  of  carriages,  trucks,  boats,  and 
other  vehicles ;  *  *  *  and  every  railway  company,  canal 
company,  and  railway  and  canal  company,  having  or  working 
railways  or  canals  which  form  part  of  a  continuous  line  of 
railway  or  canal,  or  a  railway  and  canal  communication,  or 
which  have  the  terminus,  station  or  wharf  of  the  one  near  the 
terminus,  station  or  wharf  of  the  other,  shall  afford  all  due 
and  reasonable  facilities  for  receiving  and  forwarding  of  the 
traffic  arriving  by  one  of  such  railways  or  canals  by  the  other 
without  any  unreasonable  delay  and  without  any  such  pref- 
erence or  advantage,  or  prejudice  or  disadvantage  as  afore- 
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said,  and  so  that  no  obstraction  may  be  offered  to  the  public 
desirious  of  using  such  railways  or  canals  or  railways  and 
canals  as  a  continuous  line  of  communication,  and  so  that  all 
reasonable  accommodations  may  by  means  of  the  railways 
and  canals  of  the  several  companies  be  at  all  times  afforded 
to  the  public  in  that  behalf." 

It  should  first  be  noted  that  the  words  omited  in  the  above 
quotation  form  the  substantial  part  of  the  first  paragraph  of 
Section  three  of  the  Act  to  regulate  commerce ;  they  are  as 
follows : 

''And  no  such  company  shall  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  or  in  favor  of,  any 
particular  person  or  company  or  any  particular  description 
of  traffic  in  any  respect  whatsoever,  nor  shall  any  such  com- 
pany subject  any  particular  person  or  company  or  any  par- 
ticular description  of  traffic  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever." 

This  language  has  been  dissected  from  the  section  in  which 
it  originally  appeared,  and  placed  as  the  leading  paragraph 
of  Section  three  of  our  Act. 

The  Bailway  and  Canal  Traffic  Act  of  1854  was  committed 
for  enforcement  to  the  Court  of  Common  Pleas  in  England. 
When  a  Bailway  Commission  was  established  by  the  Begu- 
lation  of  Bailway's  Act  of  1873,  said  court  had  been  called 
upon  to  construe  the  above  section  in  several  instances,  and 
the  language  found  in  the  act  of  1873  was  chosen  in  the  light 
of  the  decisions  of  the  courts  upon  the  language  of  the 
original  statute.  Under  a  sub-heading,  "  Explanation  and 
Amendment  of  Law,"  the  English  Parliament  in  Section 
eleven  of  the  Act  of  1873,  recited  Section  two  of  the  Bailway 
and  Canal  Traffic  Act  of  1854,  above  quoted,  and  proceeded 
as  follows : 

"  Whereas  it  is  expedient  to  explain  and  amend  the  said 
enactment.  Be  it  therefore  enacted,  That  except  as  herein- 
before mentioned  said  facilities  to  be  so  afforded  are  hereby 
declared  to  and  shall  include  the  due  and  reasonable  receiv- 
ing, forwarding  and  delivering    by  every  railway  company 
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and  canal  company,  and  railway  and  canal  company,  at  the 
request  of  any  other  such  company,  of  through  traffic  to  and 
from  the  railway  or  canal  of  any  other  such  company,  at 
through  rates,  tolls,  or  fares  (in  this  Act  referred  to  as 
*  through  rates ');  Provided  as  follows :" 

Nine  enumerated  provisos  follow,  establishing  a  system 
for  the  enforcement  of  said  enactment,  in  substance,  that  the 
carriers  must  first  endeavor  to  agree  among  themselves; 
failing  such  agreement  the  matter  may  be  referred  to  the 
Commissioners  for  their  decision,  when  ''  the  Commissioners 
shall  consider  whether  the  granting  of  the  rate  is  a  due  and 
reasonable  facility  in  the  interest  of  the  public,  and  whether, 
having  regard  to  the  circumstances,  the  route  proposed  is  a 
reasonable  route,  and  shall  allow  or  refuse  the  rate  accord- 
ingly." Other  provisions  regulate  the  apportionment  of  the 
through  rate  by  the  Commissioners,  when  a  through  route  is 
established. 

These  various  provisions  obviously  are  designed  to  enable 
a  railroad  to  get  itself  made  part  of  a  through  route  when 
facilities  for  the  interchange  of  traffic  are  refused  by  connect- 
ing lines,  and  it  has  been  repeatedly  interpreted  as  having 
such  scope.  Applications  under  it  for  the  establishment  of 
through  rates  are  made  by  railroad  companies  solely,  and 
not  by  or  on  behalf  of  the  public.  (Great  Western  Ry  Co.  v. 
The  Seoem  db  Wye  and  Severn  Bridge  Ry  Co,  and  the  Mid- 
land Ry  Co.,  5  E.  &  C.  Traffic  Cases,  174-189.) 

Intermediate  railroad  companies  and  bridge  companies 
under  this  statute  have  repeatedly  applied  for  through  rates ; 
and  through  routes  with  through  rates  have  been  established 
from  time  to  time  by  the  English  Commission.  This  has 
been  done  in  instances  when  the  working  of  the  new  route 
would  divert  traffic  from  lines  operated  by  existing  compa- 
nies, which  were  nevertheless  compelled  to  become  party  to 
a  new  through  route  involving  through  rates  and  divisions 
thereof.  The  factor  which  is  chiefly  looked  to,  as  determin- 
ing the  question  of  the  establishment  of  a  new  proposed 
through  route,  is  the  interest  of  the  public  therein.  The 
question  presented  in  the  statute  is  met  as  a  question  of  fact 
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whether  'Hhe  granting  of  the  rate  is  a  due  and  reasonable 
facility  in  the  interest  of  the  public,  and  whether,  haYing  regard 
to  the  circumstances,  the  route  proposed  is  a  reasonable 
route."  The  reasonableness  of  the  route  is  also  an  impor- 
tant element  to  be  considered,  depending  upon  distance, 
expense  of  working  and  other  like  considerations.  (See  case 
cited  aboYe,  decided  January  27,  1887). 

The  Act  to  regulate  commerce  does  not  contain  the  proYis- 
ions  of  detail  found  in  the  English  act  of  1873,  and  re-en- 
acted with  some  further  modifications  in  the  English  Bailway 
and  Canal  Traffic  Act  of  1888.  The  language  of  our  statute, 
which  Yery  greatly  condenses  the  corresponding  section  of 
the  English  law,  is  as  follows : 

"E Yery  common  carrier  subject  to  the  proYisions  of  this 
Act  shall,  according  to  their  respectiYe  powers,  afford  all  rea- 
sonable, proper  and  equal  facilities  for  the  interchange  of 
traffic  between  their  respectiYe  lines,  and  for  the  receiYing, 
forwarding  and  deliYcring  of  passengers  and  property  to  and 
from  their  seYeral  lines  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and  charges  between 
such  connecting  lines." 

It  is  to  be  observed  that  while  the  English  statute  requires 
"  reasonable  facilities  "  our  statute  demands  "  reasonable, 
proper,  and  equal  facilities";  the  words  "proper"  and 
"equal  "being  added.  Our  act  also  adds  the  phrase  "and 
shall  not  discriminate  in  their  rates  and  charges  between 
such  connecting  lines."  This  phrase,  together  with  the  word 
"  equal,"  were  added  in  Congress  to  the  bill  as  originally 
prepared  and  introduced  by  the  Select  Committee  on  Inter- 
state Commerce. 

The  rules  of  construction  and  application  established  in 
the  proYisos  to  the  English  statute  are  manifestly  just,  and 
this  Commission  in  its  Second  Annual  Beport  (page  70)  has 
recommended  the  amendment  of  our  third  section  by  adding 
a  proYision  which  would  substantially  incorporate  the  same 
rules  into  our  law  in  terms  ^  NcYertheless  the  Commission 
does  not  find  in  the  section  as  it  now  stands  an  intention  to 
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go  beyond  those  principles  which  have  been  estabUshed  by 
the  English  legislation  and  decisions  as  above  summarized. 
In  other  words,  it  is  conceived  that  facilities  conceded  to  a 
through  route  only  become  reasonable  and  proper  when  they 
are  demanded  in  the  interest  of  the  public  and  when  the 
route  of  itself  is  fairly  reasonable.  As  is  stated  in  the  decis- 
ion above  referred  to,  "  It  is  sufficient  that  it  should  be  such 
a  route  as  we  might  fairly  expect,  other  things  being  equal, 
a  substantial  portion  of  the  traffic  to  go  by,  neither  unneces- 
sarily long  nor  unreasonably  complicated,  nor  having  any 
other  decided  disqualification ;  but  certainly  it  need  not  be 
the  best  route.'*  And  in  the  same  opinion  the  question  of 
public  interest  is  said  to  turn  upon  the  consideration  that 
**  it  is  the  interest  of  the  public  that  there  should  be  at  least 
two  routes  open  between  any  two  given  places,  provided  that 
those  routes  are  practically  independent  of  one  another, 
fairly  alternative,  and  reasonably  calculated  to  keep  one 
another  in  check.  Mere  paper  competition  would  not  be 
for  the  public  interest ;  nor  would  such  competition  be  for 
the  interest  of  the  public  if  it  could  only  be  maintained  on 
terms  ruinous  to  one  or  both  companies.  Healthy  competi- 
tion such  as  I  have  described  would  be  generally  in  the  pub- 
lic interest." 

• 

In  the  light  of  these  considerations  there  can  be  little 
doubt  that  the  line  here  in  question  is  one  that  under  the 
English  law  would  be  regarded  as  a  reasonable  route,  and 
one  the  retention  of  which  would  be  considered  to  be  in  the 
interest  of  the  public ;  in  fact  it  is  fifteen  miles  shorter  than 
the  route  now  in  use  between  Memphis  and  Little  Bock,  and 
it  is  a  route  of  long  standing,  only  recently  discontinued.  A 
new  line  has  been  established  by  a  powerful  competitor 
which  is  physically  competent  to  handle  the  traffic ;  the  inter- 
est of  the  public,  however,  fairly  seems  to  require  that  the 
old  line  should  be  kept  open  as  part  of  a  through  route 
from  Memphis  and  points  east  thereof  to  Little  Bock,  and 
points  west  and  south  thereof.  The  East  Tennessee,  Vir- 
ginia and  Georgia  Bailway,  in  selling  its  tickets  to  points 
beyond  Little  Bock,  discriminates  against  the  Memphis  and 
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Little  Bock  Bailroad,  by  refusing  to  sell  tickets  reading  over 
this  Une ;  this  results  in  exacting  higher  rates  from  passen- 
gers seeking  this  route  than  for  through  tickets  sold  via  Bald 
Knob.  Such  passengers  are  compelled  to  buy  tickets  from 
point  to  point  at  local  rates,  and  they  are  deprived  of  the 
facilities  which  through  tickets  and  through  checking  of 
baggage  afford. 

Giving  to  the  words  of  the  third  section  the  interpretation 
received  by  the  present  English  Statute,  and  applying  that 
interpretation  to  the  facts  of  the  present  case,  it  would 
require  the  two  defendant  roads  to  afford  complainant  equal 
facilities  for  the  interchange  of  traffic  between  their  respec- 
tive lines,  and  for  the  receiving,  forwarding,  and  deUvering  of 
passengers  to  and  from  their  several  lines;  facilities  "equal" 
to  those  afforded  any  other  line,  provided  only  that  the  pro- 
posed route  is  a  reasonable  route  and  one  the  opening  or 
the  maintaining  of  which  is  fairly  in  the  interest  of  the  pub- 
lic. Our  law  also  adds  the  prohibition  against  discrimina- 
tion in  rates  and  charges  between  connecting  lines — a  pro- 
hibition which  easily  fits  the  present  case,  in  view  of  the  fact 
that  travel  seeks  the  cheapest  route,  and  that  the  through 
rates  in  force  over  the  Bald  Knob  route  are  in  many  cases 
considerably  lower  than  the  local  rates  which  are  alone  avail- 
able to  passengers  choosing  complainant's  line. 

The  contention  would  still  remain  open  to  the  defendants, 
however,  that  a  carrier  has  a  right  to  discriminate  in  its  own 
favor ;  that  it  is  not  intended  to  be  restrained  by  the  law 
from  taking  to  itself  all  possible  traffic  that  its  own  line  can 
advantageously  handle ;  and  that  it  is  not  to  be  compelled 
to  divide  business  with  a  competitor  by  affording  equal 
facilities  therefor  between  points  where  its  own  road  is 
parallel. 

In  this  aspect  the  defense  of  the  East  Tennessee,  Virginia 
&  Georgia  is,  that  the  St.  Louis,  Lon  Mountain  &  Southern 
Company,  controlling  the  various  routes  beyond  Little  Bock, 
requires  it  to  sell  tickets  via  Bald  Knob  exclusively,  for  the 
purpose  of  throwing  all  the  through  travel  between  Memphis 
and  Little  Bock  upon  the  new  line  of  the  Iron  Mountain 
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Company ;  and  it  says  that  it  would  not  be  justified  in  sell- 
ing tickets  to  passengers  via  the  Little  Bock  &  Memphis 
road,  knowing  in  advance  that  such  tickets  would  not  be 
accepted  when  offered  for  transportation  beyond  Little  Bock. 
This  position  is  admitted  by  the  St.  Louis,  Iron  Mountain  & 
Southern  Bailway  Company  to  be  correct,  and  it  justifies  its 
action  by  saying,  in  substance,  that  it  refuses  to  accept 
through  tickets  from  the  East  Tennesse,  Virginia  &  Georgia^ 
over  the  Little  Bock  &  Memphis  road  when  tendered  by 
passengers  coming  upon  its  cars  at  Little  Bock,  in  the  exer- 
cise of  a  right  to  do  so,  which  it  claims  upon  the  theory  that 
while  discrimination  between  connecting  Knes  is  forbidden, 
the  law  does  not  forbid  it  to  discriminate  in  favor  of  a  section 
of  its  own  line  as  against  a  competing  line. 

This  claim  presents  an  aspect  of  apparent  justice,  which 
has  a  tendency  to  conceal  froto  view  the  public  considera- 
tions which  may  be  conceived  to  have  been  present  in  the 
framing  of  a  law  designed  to  promote  and  facilitate  the  unre- 
stricted ebb  and  flow  of  the  internal  commerce  of  the  United 
States ;  an  Act  which  contains  a  provision  apparently 
designed  to  insure  to  the  people  every  facility  of  equal  choice 
which  franchises  granted  in  the  public  interest  can  by  any 
combination  of  reasonable  routes  afford.  The  section  con- 
tains no  proviso  excluding  lines  owned  by  the  discriminating 
carrier  ;  the  terms  of  the  law  are  general ;  the  language  used 
in  this  respect  cannot  fairly  be  given  any  different  interpre- 
tation from  that  which  the  English  statute  of  1854  should 
receive  ;  and  there  has  been  no  hesitation  whatever  in  the 
affirmation  that  the  English  law  applies  as  well  to  cases 
where  business  is  sought  to  be  divided  with  the  carrier  con- 
trolling the  rate,  as  to  cases  where  the  rights  of  other  carriers 
only  were  involved. 

The  case  of  the  Swindon,  Marlborough  &  Andover  Bailway 
Company  v.  The  Great  Western  Bailway  Company  and  the 
London  &  South-Western  Bailway  Company  ;  4  Bailway  and 
Canal  Traffic  Cases,  349 ;  decided  by  the  English  Bailway 
Commissioners  in  July,  1884,  is  directly  in  point.  This  was 
an  application  under  the  procedure  prescribed  in  the  English 
Act  of  1873,  for  participation  in  certain  traffic  from  which  the 
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complainant  company  had  been  theretofore  excluded.  The 
proposed  route  was  21  miles  shorter  than  the  route  in  use, 
between  points  120  miles  apart  by  the  existing  route.  The 
defendant  companies  contended,  however,  that — 

"  The  difference  of  distance  notwithstanding,  the  proposed 
route  and  rates  would  be  of  no  benefit  to  the  public,  *  *  * 
and  that  it  would  be  hard  upon  them  that  a  third  company 
should  be  admitted  to  participate  in  the  receipts  from  its 
business." 

The  Commission  say : 

"  But  we  doubt  if  the  Act  of  1854  would  allow  us  to  give 
weight  to  this  consideration  of  the  hardship.  The  disad- 
vantage to  the  Great  Western  of  the  new  route  is  that  the 
junction  at  which  the  traffic  turns  off  from  their  lines  is  at  a 
less  distance  from  Gloucester  than  Basingstoke,  and  that, 
receipts  from  through  traffic  being  divided  by  mileage,  their 
proportion  would  be  materially  less  on  traffic  sent  by  this 
route  than  on  traffic  carried  by  Basingstoke.  They  would 
carry  in  the  one  case  86  miles  out  of  a  total  distance  of  120 
miles,  and  in  the  other  only  86  miles  out  of  a  total  of  100. 
But  these  interests  of  the  Company  would  not  entitle  them, 
as  to  traffic  of  the  same  description  going  between  the  same 
places,  to  treat  it  so  unequally  on  their  own  line  as  to  work 
it  at  through  rates  if  passing  off  their  line  at  one  point,  but 
if  at  another  to  refuse  it  that  facility.  That  would  be  to  give 
an  undue  preference  to  one  portion  of  it.  *  *  *  Kates 
then  that  exclude  traffic  from  the  shorter  of  these  two  through 
routes,  and  confine  it  to  the  longer,  cannot  but  be  at  the 
expense  of  public  policy ;  and  though  the  quantity  of  the 
traffic  may  be  insignificant,  and  equal  rates  may  not  have 
much  effect  in  developing  through  traffic  by  Andover,  we 
think  it  a  principle  of  importance  to  the  public  that  a  route 
between  places  affording  the  best  opportunities  for  railway 
carriage,  as  far  as  distance  is  concerned,  should  not  be  placed 
at  a  disadvd,ntage  merely  because  portions  of  the  route  belong 
to  railway  companies  which  have  an  alternative  route  and 
make  lower  charges  in  favor  of  the  latter." 

The  proposed  through  rates  were  allowed  by  the  Commis- 
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sion,  and  the  case  is  an  unqualified  affirmation  that  under  the 
English  Act  of  1854  an  illegal  preference  may  be  wrought  by 
a  discrimination  in  favor  of  a  line  worked  by  the  very  carrier 
which  refuses  to  unite  in  the  through  rate  desired. 

The  same  case  proceeds  to  consider  other  proposed  rates, 
upon  coal,  in  respect  to  which  it  finds  that  the  proposed 
route  is  ten  miles  longer  than  the  existing  route  ;  that  it  has 
a  greater  length  of  single  track ;  that  it  has  a  steep  rising 
gradient ;  that  the  tendency  of  these  circumstances  is  to  give 
a  slower  service ,  that  it  is  not  '*  important  in  this  case  to 
have  a  second  railway  route  to  secure  the  benefit  of  a  free 
competition,  for  the  traffic  can  be  and  is  carried  by  sea  from 
Cardiff  and  other  ports,  and  the  freights  which  are  charged 
not  only  regulate  the  charges  of  other  modes  of  conveyance, 
but  are  almost  below  remunerative  rates  for  land  convevance. 
As  far,  therefore,  as  competition  is  a  motive  to  give  facilities 
for  railway  transit,  and  operates  to  ensure  good  management 
for  the  traffic,  the  Severn  Bridge  route  has  this  stimulus 
already." 

The  conclusion  reached  was  that  the  granting  of  the  latter 
rates  was  not  a  facility  in  the  interest  of  the  public,  and  that 
they  ought  consequently  to  be  refused. 

This  case  in  its  two  branches  very  clearly  illustrates  the 
method  pursued  by  the  English  tribunals  in  dealing  with  the 
question  under  consideration.  There  can  be  no  doubt  but 
that  the  principles  there  adopted  would  be  held  sufficient  to 
entitle  the  Little  Bock  &  Memphis  Company  to  the  establish- 
ment of  the  through  route  desired ;  its  line  unquestionably 
affords  a  reasonable  route  for  the  traffic  in  question,  and  the 
preservation  of  a  competing  route  is  in  the  public  interest. 
The  distance  is  a  trifle  shorter  than  the  distance  over  the  line 
now  worked ;  and  the  fact  that  the  maintenance  of  the 
through  route  desired  would  operate  to  divide  the  traffic  with 
the  St.  Louis,  Iron  Mountain  &  Southern  road  is  no  reason 
for  refusing  the  extension  of  equal  facilities. 

The  Commission  believes  that  it  was  the  intention  of  Con- 
gress in  the  third  section  to  substantially  re-enact  the  require- 
ments of  the  English  Statute.    This  is  not  the  only  instance 
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in  which  the  Act  to  regulate  commerce  has  embodied  in 
condensed  language  the  substantial  ideas  of  English  legisla- 
tion concerning  railroads.  Serious  difficulties,  howcYer,  are 
met  in  attempting  to  apply  such  a  construction  of  the  law  to 
the  present  case.  Section  fifteen  of  the  Act  to  regulate  com- 
merce makes  it  the  duty  of  the  Commission,  in  case  of  a  yIo- 
lation  of  the  law,  to  issue  notice  to  the  o£fending  carrier  to 
cease  and  desist  from  such  Yiolation  within  a  reasonable  time 
to  be  specified.  A  notice  to  cease  and  desist  from  further 
Yiolation  of  the  law,  without  more,  would  not  coYer  all  that  is 
here  required  in  order  to  a£fect  any  useful  result,  and  in  fact 
would  not  be  operatiYe  unless  supplemented  by  something 
further,  which  the  Commission  has  no  present  power  to  giYe. 
The  restoration  of  the  through  tickets  and  through  rates 
necessarily  IuyoIycs  a  diYision  of  the  rates,  which  must  either 
be  ascertained  as  a  necessary  preliminary,  or  some  method 
of  determining  the  share  which  each  carrier  is  to  receiYcmust 
be  known  to  exist.  In  case  the  ferry  transfer  arbitrary  and 
the  proportionate  diYisions  of  the  Yarious  rates  can  be  agreed 
upon  by  the  parties  it  would  be  possible  for  the  business  to 
go  forward  at  once.  But  if  the  parties  fail  or  refuse  to  agree 
there  is  no  method  apparent  in  which  a  binding  apportionment 
can  be  made.  This  fact  clearly  shows  a  case  of  omission  in 
the  law,  of  the  precise  nature  of  the  omission  in  the  Eng- 
lish statute  of  1854,  which  was  remedied  by  the  subsequent 
Act  passed  in  1873.  Interchange  of  freight  would  also 
iuYolYe  other  questions.  In  its  Second  Annual  Eepoirt  (page 
70)  this  Commission  stated  that  in  its  opinion  the  interest 
of  the  public  would  be  subserved  by  amending  the  third  sec- 
tion of  the  Act  to  regulate  commerce  by  adding  thereto  a 
provision  substantially  extracted  from  the  English  Act  of 
1873,  as  further  amended  by  Parliament  in  1888,  as  follows : 

''  The  facilities  to  be  so  afforded  shall  include  the  due  and 
reasonable  receiving,  forwarding  and  delivering  by  every 
such  common  carrier,  at  the  request  of  any  other  such  com- 
mon carrier  of  through  traffic  at  through  rates  or  fares.  If 
any  one  of  such  common  carriers  shall  desire  to  form  a 
tnrough  route  for  interstate  traffic  or  any  class  thereof  over 
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its  own  line  or  any  part  thereof,  in  connection  with  the  line, 
or  any  part  of  the  line  of  one  or  more  other  common  carriers, 
it  shall  address  a  request  in  writing  to  the  other  common  car- 
rier or  carriers,  describing  therein  the  proposed  route  spe- 
cifically, and  naming  proposed  through  rates  or  fares  and 
divisions  thereof  for  such  traffic,  and  shall  deliyer  such 
request  to  such  other  carrier  or  carriers  and  also  transmit  a 
copy  thereof  to  the  Commission  hereinafter  named.  If  the 
other  common  carrier  or  carriers  shall  not,  within  ten  days 
after  receiving  such  request,  make  and  serve  and  file  with  the 
Commission,  written  objections  either  to  the  proposed 
route  or  to  the  proposed  rates,  fares,  or  divisions,  the  same 
BO  far  as  not  objected  to  shall  be  deemed  agreed  to ;  but  if 
either  the  route,  the  rates,  or  fares,  or  the  divisions,  are  object- 
ed to,  the  objections  shall  be  stated  in  writing  and  transmitted 
to  the  Commission,  and  the  Commission  shall  then  have 
power  to  determine  whether,  having  regard  to  all  the  circum- 
stances, the  route  proposed  is  demanded  in  the  public 
interest  and  is  a  reasonable  route  for  the  traffic,  and  if  the 
Commission  shall  so  find,  and  the  rate  or  divisions  are  not 
assented  to,  the  Commission  shall  have  the  further  power  to 
prescribe  the  same;  but  the  Commission  in  any  case,  in 
apportioning  the  through  rate,  shall  take  into  consideration 
all  the  circumstances  of  the  case,  including  any  special 
expense  incurred  in  respect  of  the  construction,  maintenance 
or  working  of  the  route,  or  any  part  thereof,  as  well  as  any 
special  charges  which  any  such  common  carrier  may  have 
been  entitled  to  make  in  respect  thereof,  and  it  shall  not  be 
lawful  for  the  Commission  in  any  case  to  compel  any  com- 
pany to  accept  lower  mileage  rates  than  the  mileage  rates 
which  such  company  may  for  the  time  being  legally  be 
charging  for  like  traffic  carried  by  a  like  mode  of  transit,  on 
any  other  line  of  communication  between  the  same  points, 
being  the  points  of  departure  and  arrival  of  the  through 
route." 

The  facts  in  the  present  case  clearly  develop  the  impoi- 
tance  of  such  an  amendment,  or  of  some  amendment  which 
shall  provide  a  mode  of  procedure  for  carrying  into  effect  the 
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establishment  of  through  routes  and  through  rates,  and  the 
equitable  apportionment  of  the  rates  established,  in  cases 
where  the  refusal  of  such  routes  and  rates  works  an  unlawful 
preference.  As  the  Statute  now  stands  there  is  no  way- 
apparent  in  which  practical  relief  can  be  a£forded  to  the  com- 
plainant without  authority  to  provide  for  the  necessary  divis- 
ions being  conferred  either  upon  the  Commission,  the  courts, 
or  some  other  tribunal. 

It  is  proper  to  add  that  the  foregoing  opinion  was  written 
before  seeing  the  opinion  of  the  United  States  Circuit  Court 
in  the  case  of  the  Kentucky  and  Indiana  Bridge  Company  v. 
The  Louisville  &  Nashville  Railroad  Company,  recently  ren- 
dered in  the  Sixth  Judicial  Circuit  (Jackson  J).  In  passing 
upon  the  original  complaint  of  the  Kentucky  &  Indiana 
Bridge  Company,  this  Commission  (2 1.  C.  C.  R.,  162)  expressly 
stated  that  no  case  was  before  it  involving  the  question  of 
through  rates.  The  case  as  made  up  for  the  decision  of  the  ' 
Circuit  Court,  was  a  very  different  case  from  that  which  had 
been  previously  passed  upon  by  this  Commission.  The  con- 
venience of  the  junction  point  in  question  for  the  interchange 
of  traffic  was  conceded  by  the  defendant  before  the  Com- 
mission, but  afterwards  litigated  before  the  Court.  The  case 
was  moreover  so  presented  that  the  Court  was  called  upon 
to  decide  the  precise  point  in  respect  to  through  rates,  which 
the  Commission  had  explicitly  refrained  from  passing  upon. 
In  respect  to  this  question  the  Interstate  Commerce  Com- 
mission in  the  present  case  has  for  the  first  time  been 
required  to  express  its  views  on  the  construction  of  the  kw; 
and  it  believes  that  while  it  was  apparently  the  intention  of 
Congress  to  require  the  establishment  and  maintenance  of  a 
through  route  with  through  rates,  in  cases  like  the  one  now 
under  consideration,  nevertheless,  the  Act  in  its  present  form, 
and  in  the  absence  of  the  necessary  machinery,  is  inadequate 
to  satisfactorily  accomplish  the  result  without  the  co-opera- 
tion of  carriers  in  arranging  for  the  division  of  rates  and 
other  necessary  agreements. 

The  recommendations  concerning  amendments  to  the  Third 
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Section  of  the  Aci;  which  were  made  in  the  Second  Annual 
Beport  are  therefore  again  renewed. 

Morrison,  Commissioner; 

J  concur  in  the  opinion  that  the  East  Tennessee,  Virginia 
&  Geoi*gia  Baiboad  should  issue  tickets  over  the  complain- 
ant's road  on  the  same  terms  it  issues  them  over  the  St. 

« 

Louis,  Iron  Mountain  &  Southern  B>ailway  Co^,  for  reasona 
expressed  in  my  dissenting  opinion  in  the  case  of  the  Chi- 
cago &  Alton  B.  B.  Co.  v.  Fennsjlyania  B.  B.  Co.  (1  I.  C. 
C.  B.,  86). 

ScHOONMAKER,  Commissioner,  concurs  in  result. 
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IN  THE  MATTEB  OF  THE  TAEIFFS  AND  CLASSI- 
FICATIONS OF  THE  ATLANTA  AND  WEST 
POINT  RAILROAD  COMPANY  AND  OTHER  COM- 
PANIES. 

Hearing  December  18th,  19th  and  20th,  1888.— Opinion  Filed  March  30, 1889. 

Inyeetigation  by  the  Commission,  on  its  own  motion,  concerning  cause  pur- 
sued by  certain  carriers  in  respect  to  compliance  with  the  provisions  of 
the  Act  to  regulate  commerce. 

Results  as  ascertained  stated,  and  recommendations  made  for  further 
advances  in  the  direction  of  conformity  to  the  law. 

Short  haul  clause,  principles  giving  application  of  as  heretofore  announced 
by  Commission,  and  again  affirmed,  and  applied. 

Form  of  tariffs  and  classifications  in  use  criticised  and  requirements  of  stat- 
ute stated  in  respect  thereto. 

Cecil  Gahhett,  General  Manager,  and  Charles  H.  Cromudly 
General  Freight  and  Passenger  Agent,  for  Atlanta  & 
West  Point  Eailroad  Co.,  and  Western  Railway  Com- 
pany of  Alabama.  i 

E.  P.  Alexander y  President,  W.  F,  Sh-eUinan^  Traffic  Manager, 
G.  A.  Whitehead^  General  Freight  Agent,  and  E.  T. 
C%aW^ow,  General  Passenger  Agent,  for  Central  Railroad 
and  Banking  Co.  of  Georgia,  Mobile  &  Girard  Railroad 
Co.,  Montgomery  &  Eufaula  Railroad  Co.,  Port  Royal  & 
Augusta  Railway  Co.,  Savannah,  Griffin  &  North  Ala- 
bama Railroad  Co.,  William  J.  Craig,  Acting  General 
Freight  and  Passenger  Agent  for  Port  Royal  &  Augusta 
Railway  Co. 

C.  D.  Owens,  Traffic  Manager  for  Savannah,  Florida  &  West- 
em  Railway  Co.  and  Charleston  &  Savannah  Railway 
Co.,  William  P.  Hardee,  General  Freight  and  Passenger 
Agent  for  Savannah,  Florida  &  Western  Railway  Co., 
and  E,  P,  McSvnney,  General  Freight  and  Passenger 
Agent  for  Charleston  &  Savannah  Railway  Co. 

James  T.  Worthington,  General  Counsel,  Linden  Kent,  Assist- 
ant General  Counsel,  T.  M.  R.  Talcott,  First  Vice-Presi- 
dent, Sol.  Ilaas,  Traffic  Manager,  Jawjes  U.  Drake,  Gen- 
eral Freight  Agent,  J.  S.  Potts,  Division  Freight  and 
Passenger  Agent,  W.  II.  Fitzgerald,  Agent,  and  Reiihen 
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Foster^  for  Richmond  &  Danville  Railroad  Co.,  Charlotte, 
Columbia  &  Augusta  Railroad  Co.,  and  Columbia  & 
Greenville  Railroad  Co.  Sol,  IlaaSy  Traffic  Manager, 
also  for  Associated  Railways  of  Virginia  and  the  Caro- 
linas,  including  the  Atlantic  Coast  Line  and  the  Seaboard 
Air  Line.  G,  S,  Barnum,  General  Freight  and  Passen- 
ger Agent  for  Georgia  Pacific  R.  R.  Co. 

John  C.  Gault,  General  Manager,  and  Robert  X,  Hyan^  Gen- 
eral Freight  Agent,  for  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Co.,  Vicksburg  &  Meridian  Railroad  Co. 
and  other  roads  of  the  "  Queen  and  Crescent "  line. 

William  M.  Baxter,  General  Solicitor,  and  Edvnn  Fitzgerald, 
Traffic  Manager,  for  East  Tennessee,  Virginia  &  Georgia 
Railway  Co.  and  Memphis  &  Charleston  Railroad  Co. 

John  W,  Chreen,  General  Manager,  and  E,  i?.  Dorsey,  General 
Freight  and  Passenger  Agent,  for  Georgia  Railroad  and 
Banking  Co. 

Edward  Baxter,  Attorney,  Milton  H.  Smith,  Vice-President, 
E,  B.  Stahlman,  Third  Vice-President,  Stuart  i?.  Knott, 
Traffic  Manager,  and  Basil  TT.  Duke,  for  Louisville  & 
Nashville  Railroad  Co.,  including  the  Mobile  &  Mont- 
gomery Railroad  Co.,  and  South  k  North  Alabama  Rail- 
road Co. 

J.  W.  Thomas,  President  and  General  Manager  for  Nashville, 
Chattanooga  k  St.  Louis  Railway  Co. 

Charles  G,  Eddy,  Vice-President,  Augustus  Pope,  General 
Freight  Agent,  W.  B,  Bevill,  General  Passenger  Agent, 
for  Norfolk  &  Western  Railroad  Co. 

F.  W.  Clark,  General  Freight  and  Passenger  Agent  for  Sea- 
board &  Roanoke  Railroad  Co. 

Joseph  M.  Brovni,  General  Freight  and  Passenger  Agent  for 
Western  &  Atlantic  Railroad  Co. 

H.  Walters,  Vice-President,  and  T,  M.  Emerson,  General 
Freight  and  Passenger  Agent,  for  Atlantic  Coast  Line, 
including'  the  Wilmington  &  Weldon  Railroad  Co.,  and 
Wilmington,  Columbia  &  Augusta  Railroad  Co. 

WiUiam  IT,  ITalsey,  Chief  Rate  Clerk  for  Southern  Railway 
&  Steamship  Association. 
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REPORT  AND  OPINION  OF  THE  COMMISSION. 

Walker,  Commissioner: 

On  the  22d  of  October,  1888,  an  order  of  notice  was  made 
by  the  Commission  in  the  above-entitled  matter  as  follows : 

"  It  appearing  to  the  Commission  upon  an  inspection  of 
the  tariffs  and  classifications  published  and  filed  by  the  car- 
riers hereinafter  named,  which  are  associated  for  certain 
purposes  under  the  name  of  the  Southern  Bailway  and 
Steamship  Association,  as  well  as  by  information  and  com- 
plaints received  from  time  to  time,  that  such  carriers  in  many 
cases  make  a  greater  charge  for  the  transportation  of  a  like 
kind  of  property  for  a  shorter  than  for  a  longer  distance  over 
the  same  line  in  the  same  direction  upon  interstate  traffic ; 
and  that  the  disparity  between  the  charges  made  at  different 
points  over  the  same  line  is  in  some  instances  apparently 
very  great  as  related  to  distance ;  and  that  there  is  reason  to 
believe  that  the  requirements  of  section  6  of  the  Act  to  regu- 
late commerce  are  not  complied  with  in  the  filing  and  pub- 
lishing of  many  of  said  tariffs,  in  this,  among  other  thingH, 
that  the  rates  actually  charged  to  shippers  are  not  the  rates 
given  upon  said  schedules,  but  so-called  combination  rates 
are  made,  different  from  the  rates  specified  in  the  tariffs  as 
published  and  filed,  upon  both  local  and  joint  interstate  traf- 
fic ;  and  that  the  classifications  in  use  are  complicated  and 
involved,  containing  many  exceptions  and  variations,  different 
classifications  being  at  times  used  upon  the  road  of  the  same 
carrier  for  the  shipment  of  the  same  commodities  to  neigh- 
boring points,  and  at  times  two  or  more  classifications  being 
employed  upon  the  same  shipment  in  fixing  a  so-called  com- 
bination rate  upon  the  line  of  a  single  carrier,  or  of  two  or 
more  connecting  carriers ;  and  that  the  tariffs  as  filed,  and 
without  explanation,  are  apparently  not  in  form  sufficient  for 
the  information  of  the  public  in  the  transaction  of  business ; 
and  that  special  tariffs  are  issued  upon  single  shipments,  and 
are  limited  in  time ;  and  that  said  tariffs  and  classifications  in 
other  respects  do  not  appear  to  conform  to  the  provisions 
and  requirements  of  the  Act  to  regulate  commerce ;  and  that 
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an  inyestigation  and  inquiry  should  be  had  in  respect  to  said 
matters ; 

"It  is  thereupon  ordered  that  the  following-named  car- 
riers, to  wit : 

Atlanta  &  West  Point  Eailroad  Company, 
Central  Eailroad  &  Banking  Company  of  Georgia, 
Charleston  &  Savannah  Kailway  Company, 
Charlotte,  Columbia  &  Augusta  Railroad  Company, 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany, 
Columbia  &  Greenville  Railroad  Company, 
East  Tennessee,  Virginia  &  Georgia  Railway  Company, 
Georgia  Railroad  &  Banking  Company, 
Louisville  &  Nashville. Railroad  Company, 
Memphis  &  Charleston  Railroad  Company, 
Mobile  &  Girard  Railroad  Company, 
Mobile  &  Montgomery  Railroad  Company, 
Montgomery  &  Eufaula  Railroad  Company, 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company, 
Norfolk  &  Western  Railroad  Company, 
Port  Royal  &  Augusta  Railway  Company, 
Richmond  &  Danville  Railroad  Company, 
Rome  Railroad  Company, 

Savannah,  Florida  &  Western  Railway  Company, 
Savannah,  Griffin  &  North  Alabama  Railroad  Company, 
Seaboard  &  Roanoke  Railroad  Company, 
South  Carolina  Railway  Company, 
South  &  North  Alabama  Railroad  Company, 
Vicksburg  &  Meridian  Railroad  Company, 
Western  &  Atlantic  Railroad  Company, 
Western  Railway  Company  of  Alabama, 
Wilmington  &  Weldon  Railroad  Company, 
Wilmington,  Columbia  &  Augusta  Railroad  Company, 
and  such  other  carriers  as  may  hereafter  be  named,  operating 
in  the  same  territory  with  those  above  enumerated,  or  con- 
necting with  them,  appear  before  this  Commission  at  Wash- 
ington, D.  C,  on  December  18, 1888,  at  11  o'clock  a.  m.,  for 
the  purpose  of  a  general  examination  and  investigation  of 
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their  tariffs  and  classifications  as  on  file  in  the  office  of  the 
Commission,  and  as  in  use  upon  their  lines,  respectively; 
to  the  end  that  an  opportonitj  may  be  then  and  there  given 
to  said  common  carriers  to  be  heard  concerning  the  same, 
and  in  respect  to  the  method  of  constructing  interstate  rates 
therefrom  as  practiced  upon  said  lines,  respectively,  or  in 
connection  with  other  lines ;  and  that  any  changes  may  be 
made  which  shall  be  found  necessary  and  proper  in  order  to 
bring  said  tariff  and  classifications,  and  the  manner  of  trans- 
acting business  thereunder,  into  more  complete  conformity 
with  the  provisions  of  the  Act  to  regulate  commerce.*' 

Pursuant  to  the  notice  so  given,  representatives  of  the 
various  carriers  named  appeared  before  the  Commission  on 
December  18, 19  and  20,  1888,  and  an  examination  was  made 
in  respect  to  the  matters  recited  in  the  Order.  Beference  has 
also  been  had  to  testimony  previously  given  on  various  occa- 
sions, as  well  as  to  tariffs,  classifications  and  other  docu- 
ments on  file.  Section  fourteen  of  the  Act  to  regulate  com- 
merce requires  the  Commission  to  make  a. report  in  writing, 
which  shall  include  the  findings  of  fact  upon  which  its  conclu- 
sions are  based,  together  with  its  recommendations  thereon. 

It  will  be  observed  that  the  roads  named  in  the  order 
embrace  the  principal  lines  operating  in  the  territory  south 
of  the  James  and  Ohio  Bivers,  in  the  States  of  Virginia, 
North  Carolina,  South  Carolina,  Georgia,  Alabama  and  Ten- 
nessee, being  the  territory  within  which  rates  have  hereto- 
fore been  to  a  large  extent  controlled  by  the  raU  and  water 
lines  comprised  in  the  Southern  Bailway  and  Steamship 
Association.  Bates  within  that  territory,  however,  are  affected 
to  such  an  extent  by  conditions  existing  upon  other  lines  in 
its  vicinity  that  it  has  been  found  necessary  to  somewhat 
extend  the  field  of  investigation. 

The  status  of  the  carriers  engaged  in  the  transportation  of 
passengers  and  property  to,  from  and  among  the  States  above 
named  is  so  different  from  that  of  carriers  in  the  Eastern, 
Middle,  and  Western  States,  and  the  methods  employed  are 
so  variant  from  those  of  carriers  in  most  other  sections  of  the 
country,  that  a  careful  statement  of  facts  is  necessary,  for  the 
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purpose  of  clearly  exhibiting  the  principles  applicable  to  the 
conditions  which  prevail  in  the  Southern  States,  and  of 
emphasizing  the  fact  that  conclusions  reached  in  respect  to 
this  territory  are  not  controlling  everywhere.  The  chief  dif- 
ferences will  be  found  in  the  fact  that  the  territory  in  ques- 
tion  is  substantiaUy  surromided  by  the  ocean  and  the  mighty 
rivers  which  bound  it  on  the  North  and  West,  while  it  is 
penetrated  to  a  considerable  extent  by  other  navigable 
streams ;  and  in  the  further  fact  that  the  traffic  is  relatively 
small  in  amount,  the  annual  gross  earnings  per  mile  of  road 
being  considerably  less  than  in  most  of  the  Eastern,  North- 
em  and  Western  States.  In  addition  to  these  elements  of 
diversity  it  is  a  characteristic  of  this  section  that  many  lines 
exist  over  which  traffic  to  or  from  distant  markets  may  be 
taken  in  either  direction,  with  equal  facUity ;  and  it  is  also 
peculiarly  true  that  long-established  usage  has  here  created 
a  system  of  so-called  ** trade-centers"  which  control  the  col- 
lection and  distribution  of  commodities  throughout  the  terri- 
tory in  their  vicinity ;  a  course  of  business  which  has  become 
so  firmly  grounded  that  the  territory  surrounding  these  local 
centers  is  frequently  spoken  of  as  naturally  tributary  to  them. 
Previous  to  the  passage  of  the  Act  to  regulate  commerce  it 
was  the  universal  custom  in  this  section  of  the  country  to 
establish  rates  to  certain  basing  points,  subject  to  fluctua- 
tions occasioned  by  competition  and  otherwise,  while  rates 
to  and  from  all  other  points  were  obtained  by  adding  the 
local  charges  of  the  various  terminal  or  initial  roads  to  the 
rates  at  the  basing  points.  These  points  were  selected  by 
reason  of  their  situation  upon  navigable  streams,  or  at  the 
junction  of  railroad  lines,  or  as  determined  by  other  consid- 
erations ;  their  number  was  large.  The  result  of  the  system 
was  that  rates  quite  reasonable,  and  in  some  cases  low,  were 
given  to  and  from  the  basing  points ;  and  that  goods  were 
thence  distributed  at  high  local  charges  in  all  directions. 
For  example,  the  rates  from  New  York  or  Chicago  to  Atlanta, 
plus  the  rate  from  Atlanta  to  local  points  north,  east,  south 
and  west  therefrom,  were  the  rates  charged  from  New  York 
or  Chicago  to  the  latter  points  direct ;  and  the  latter  rates 
were  usually  very  much  in  excess  of  rates  to  distributing 
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points  situated  at  a  ^eater  distance  over  the  same  line  in  the 
same  direction.  While  this  method  was  satisfactory  to  the 
centers  which  it  created  and  maintained,  the  smaller  towns 
and  rural  communities  protested  against  a  system  which 
worked  so  obviously  to  their  disadvantage.  Since  the  pas- 
sage of  the  Act  the  number  of  these  favored  localities  has 
decreased  in  the  Southern  States,  and  upon  many  of  the 
lines  the  disparity  in  rates  as  between  them  and  intermediate 
or  local  stations  has  been  diminished.  So  far  as  passenger 
traffic  is  concerned  the  rates  are  generally,  if  not  universally 
upon  a  mileage  basis ;  except  upon  a  few  of  the  weakest  roads 
they  are  three  cents  per  mile. 

The  application  to  freight  traffic  in  this  territory  of  the 
fourth  section  of  the  Act,  which  makes  it  unlawful  for  the 
carriers  to  "  charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  passengers  or  of  like 
kind  of  property,  under  substantially  similar  circumstances 
and  conditions,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance,"  was  carefully  consid- 
ered by  the  Commission  soon  after  its  organization,  and  the 
conclusions  then  reached  were  set  forth  in  its  opinion  "  In 
the  Matter  of  the  Petition  of  the  Louisville  &  Nashville 
Railroad  Company."  (1  I.  C.  C.R.,  31).  That  opinion  stated 
that  competition  not  subject  to  the  regulation  of  the  Act 
might  constitute  the  circumstances  and  conditions  recognized 
by  the  section  as  exceptional ;  the  Commission  has  seen  no 
occasion  as  yet  to  vary  from  the  construction  of  the  law  then 
reached,  or  from  the  principles  then  indicated  as  governing 
its  application.  The  manner  in  which  interstate  rates  should 
be  constructed  in  order  to  conform  to  the  requirements  of 
the  Act,  was  necessarily  left,  in  the  first  instance  where  the 
law  left  it,  to  the  judgment  of  the  various  carriers.  The 
present  inquiry  involves  the  question  of  how  far  their  con- 
duct hitherto  has  conformed  to  the  law  as  then  interpreted, 
and  to  the  recommendations  then  made. 

The  following  transportation  lines  are  now  members  of  the 
Southern  Railway  and  Steamship  Association,  to  wit : 
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Central  Bailroad  &  Banking  Company  of  Georgia, 
Ocean  Steamship  Company  of  Savannah, 
Port  Koyal  &  Augusta  Eailway  Company, 
Georgia  Bailroad  Company, 

East  Tennessee,  Virginia  &  Georgia  Bailroad  Company, 
Bichmond  &  Danville  Bailroad  Company, 
Georgia  Pacific  Bailway  Company, 
South  Carolina  Bailway  Company, 
Clyde  Steam  Lines, 

Western  &  Atlantic  Bailroad  Company, 
Old  Dominion  Steamship  Company, 
Wilmington  &  Weldon  Bailroad  Company, 
Seaboard  &  Boanoke  Bailroad  Company, 
Merchants'  &  Miners'  Transportation  Company, 
Baltimore,   Chesapeake  &  Bichmond  Steamboat  Com- 
pany, 
Atlanta  &  West  Point  Bailroad  Company, 

Western  Bailway  Company  of  Alabama. 

This  Association  publishes  a  Classification  of  freight  "  for 
the  use  of  the  lines  between  Eastern  and  Western  points  and 
Southern  points,"  the  last  issue  of  which  took  e£fect  Septem- 
ber 1, 1888.  Supplements  were  issued  December  5, 1888, 
and  February  27,  1889,  containing  changes  and  additions. 
The  Association  also  publishes  a  pamphlet,  the  last  issue  of 
which  is  entitled  as  follows:  "Class  and  special  rates  of 
freight  between  Eastern,  Western,  and  Coast  cities  and 
Southern  points,  in  effect  September  30,  1888."  This  pam- 
phlet bears  upon  its  cover  a  notation,  "  For  the  use  of  offi- 
cers and  employees  of  transportation  companies  only ;"  and 
is  furnished  to  transportation  companies  at  cost,  on  applica- 
tion to  the  office  of  the  Commissioner  at  Atlanta,  Georgia. 
It  is  intended  for  their  use  in  preparing  the  tariffs  which  it 
is  customary  for  each  line  to  publish  for  itself.  For  example, 
the  Associated  Bailways  of  Virginia  and  the  Carolinas  issue 
monthly  a  pamphlet  entitled  "  How  to  Ship,"  giving  rates 
from  New  York,  Philadelphia,  Boston,  ProvidenciB,  and  Balti- 
more, to  all  points  in  the  Southern  States  reached  over  the 
lines  named,  including  points  on  roads  as  far  distant  as  the 
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Texas  Pacific.  The  stations  upon  each  line  are  named  in 
their  natural  order,  including  competitive  points  and  locals, 
and  a  general  index  is  also  given.  A  similar  publication  of 
the  Savannah  Freight  Line,  operating  over  the  roads  of  the 
Central  Eailroad  &  Banking  Company  of  Georgia,  is  entitled 
"  The  Best  Way  to  Ship."  These  publications  are  quite  gen- 
erally distributed  among  shippers,  and  are  readily  obtain- 
able ;  they  comprise  nearly  one  hundred  closely  printed  pages 
each,  and  are  constructed  from  the  rates  issued  by  the  South- 
em  Bailway  and  Steamship  Association,  by  the  use  of  meth- 
ods which  will  be  more  particularly  hereinafter  described. 

An  examination  of  the  Association  pamphlet  shows  that 
it  purports  to  contain  *'  all  authorized  class  and  special  rates 
between  the  points  named,  except  rates  on  cotton  and  pig 
iron,  which  will  be  found  in  special  Circulars."  The  class 
rates  given  are  between  various  Eastern,  Western  and  Coast 
cities,  and  what  are  called  "  Association  points."  It  becomes 
important  at  the  outset  to  know  what  are  these  ''Association 
points,"  and  why  they  are  selected  in  naming  rates.  From 
Boston,  New  York,  Philadelphia,  and  Baltimore  the  follow- 
ing points  are  given: 

Anniston,  Birmingham,  Eufaula,  Montgomery,  Opelika, 
And  Selma,  Alabama;  Albany,  Athens,  Atlanta,  Augusta, 
Cedartown,  Columbus,  Dalton,  Elberton,  Macon,  Milledge- 
ville,  Rome  and  Washington,  Georgia;  Chattanooga,  Ten- 
nessee. 

In  naming  rates  from  St.  Louis,  Cincinnati,  Chicago,  Louis- 
ville, and  other  Ohio  River  points,  the  following  are  given : 
Anniston,  Birmingham,  Eufaula,  Montgomery,  Opelika,  and 
Selma,  Alabama ;  Albany,  Athens,  Atlanta,  Augusta,  Bruns- 
wick, Cedartown,  Columbus,  Dalton,  Elberton,  Fort  Gaines, 
Macon,  Milledgeville,  Rome,  Savannah,  and  Washington, 
Georgia;  Chattanooga,  Tennessee;  Charleston  and  Port 
Royal,  South  Carolina ;  Fernandina  and  Jacksonville,  Florida. 

An  examination  of  the  map  shows  that  the  points  named 
are  some  of  them  situated  upon  the  ocean,  some  of  them 
upon  navigable  rivers,  and  others  are  railroad  junction  points. 
Athens  and  Elberton  are  at  the  end  of  the  spurs  running 
south  from  the  Richmond  &  Danville  main  line ;  Athens  is 
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also  reached  by  a  branch  of  the  Georgia  Bailroad;  Cedar-r 
town  is  a  comparatively  unimportant  junction  point  north- 
west of  Atlanta ;  Albany  is  the  junction  point  of  lines  from 
the  north  and  west  with  the  Savannah,  Florida  &  Western 
Bailroad ;  Dalton,  forty  miles  south  of  Chattanooga,  is  the 
crossing  point  of  the  East  Tennessee,  Virginia  &  Georgia 
with  the  Western  &  Atlantic ;  Columbus,  Euf aula,  and  Fort 
Gaines  are  on  the  Chattahoochee  Biver,  and  Opelika  is  a 
railroad  crossing  point  twenty-nine  miles  northwest  from 
Columbus;  Montgomery  and  Selma  are  on  the  Alabama 
Biver,  with  a  regular  steamboat  line  to  and  from  Mobile  ; 
Augusta,  Georgia,  is  on  the  Savannah  Biver,  about  130  miles 
from  Savannah  by  rail;  Washington  is  the  termination  of  a 
branch  of  the  Georgia  Bailroad ;  Milledgeville  and  Bome  are 
junction  points.  The  location  of  the  other  points  named  is. 
sufficiently  well  understood.  The  list  does  not  by  any  meana 
include  all  the  junction  points  in  the  territory  referred  to. 
Most  of  the  places  named,  however,  are  reached  by  more 
than  one  line  of  road,  although  some  of  them,  like  Elberton^ 
Washington,  and  Fort  Gaines,  are  simply  terminals. 

Bates  between  Boston  and  the  various  "  Association 
points "  are  the  same  as  between  New  York  and  the  same 
points.  The  Philadelphia  rates  are  likewise  the  same,  except 
to  Chattanooga,  Birmingham,  Montgomery,  and  Selma,  where 
they  are  less  than  New  York  by  the  amount  of  the  Trunk 
Line  differentials  customarily  applied  between  Philadelphia 
and  Western  cities.  Baltimore  rates  are  a  little  lower  than 
Philadelphia  rates. 

Taking  the  New  York  rate  as  a  representative  of  rates  from 
the  eastern  cities  to  Association  points,  it  appears  that  the 
framers  of  the  Association  pamphlet  have  recognized  the 
existence  of  a  combination  of  forces  which  they  deem  it 
essential  to  regard  in  the  establishment  of  the  tariffs  under 
consideration.  Of  these  the  most  important  one  consists  in 
the  existence  of  several  steam  ocean  lines,  long  established 
and  well  known,  which  ply  with  regularity  from  the  various 
eastern  cities  to  various  southern  ports,  including  Norfolk, 
Wilmington,  Charleston,  Port  Boyal,  Savannah,  and  Bruns- 
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wick.  These  steamship  lines  are  operated  in  connection  with 
railroad  lines  running  from  said  ports  into  the  interior,  and 
form  combined  rail  and  water  routes,  competing  with  the  all- 
rail  lines  oyer  the  East  Tennessee,  Virginia  &  Georgia  and 
the  Richmond  &  Danville  from  the  eastern  cities  into  the 
same  territory.  • 

The  rates  made  by  these  rail  and  water  lines  are  quite 
steadily  maintained ;  several  pf  the  steamship  lines,  as  above 
shown,  are  members  of  the  Southern  Bailway  and  Steamship 
Association  and  operate  under  the  Association  tariffs  in 
transportation  to  interior  points.  Bates  to  coast  points, 
however,  are  not  published  by  the  water  lines.  There  are 
also  other  water  lines  which  are  not  members  of  the  Associa- 
tion, and  there  is  considerable  interchange  of  traffic  by 
schooners  and  other  sailing  vessels. 

Taking  ihe  rate  to  Atlanta  as  an  illustration,  it  will  be 
seen  that  the  tariff  from  New  York  to  Atlanta,  first-class, 
is  $1.14.  The  statement  is  made  that  the  rate  from  New 
York  is  as  high  as  the  ocean  rate  to  southeastern  ports  plus 
the  inland  rates  from  those  ports  to  Atlanta  will  permit. 
The  rate  of  69  cents,  first  class,  is  named  in  the  pamphlet 
ss  in  force  between  Atlanta  and  Charleston,  Port  Boyal, 
Savannah  and  Brunswick.  This  rate  has  been  agreed  upon 
by  the  various  lines  between  Atlanta  and  the  southeastern 
ports. 

The  rail  lines  from  Savannah  to  Atlanta  and  from  Bruns- 
wick to  Atlanta  are  wholly  within  the  State  of  Georgia. 
That  State  has  a  Bailway  Commission,  which  for  several 
years  has  exercised  quite  extensive  powers  in  the  regulation 
of  transportation  charges.  The  rate  above  stated  as  estab- 
lished from  the  sea-coast  to  Atlanta  has  received  the  approval 
of  the  Georgia  State  Commission,  although  by  all  the  lines 
charges  are  higher  from  the  coast  to  intermediate  points 
than  to  Atlanta ;  and  the  same  is  true  of  rateis  in  the  reverse 
direction.  The  State  Commission  has  established  a  classifi- 
cation which  is  in  force  upon  all  railroads  in  the  State  of 
Georgia,  containing  twenty-two  classes,  six  designated  by 
numbers  and  the  remainder  by  letters,  from  A  to  B.  The 
lower  classes,  however,  are  substantially  commodity  lists. 
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embracing  only  one  or  two  articles  each,  and  the  general 
basis  of  the  classification  does  not  largely  differ  from  the 
Classification  of  the  Southern  Railway  and  Steamship  Asso- 
ciation, which  has  been  adapted  to  what  the  State  Commis- 
sioners understand  to  be  the  local  requirements  of  the  State 
of  Georgia.  In  applying  this  classification  the  Commis- 
sioners have  established  what  is  termed  a  **  Standard  Freight 
Tariff,"  giving  rates  for  each  class  for  distances  of  5, 10,  15> 
and  20  miles,  etc.,  up  to  450  miles.  This  "Standard  Tariff'* 
is  subject  to  special  rules  in  respect  to  each  road,  varying 
according  to  their  several  local  or  financial  conditions,  and 
resulting  in  authority  to  make  rates  usually  considerably 
larger  than  the  standard  rates.  For  example :  The  Central 
Bailroad  and  Banking  Company  of  Georgia,  Savannah  to 
Macon  (192  miles),  and  the  East  Tennessee,  Virginia  and 
Georgia  Railway,  Brunswick  to  Macon  (192  miles),  are 
authorized  on  Classes  123456AEG  and  H,  to  add  to  the 
standard  tariff  as  follows : 

Between  nothing  and  40  miles,  50  per  cent. 
Between  40  and  70  miles,  40  per  cent. 
Between  70  and  lOO'miles,  30  per  cent. 
Over  100  miles,  20  per  cent.,  etc. 

Said  Commission  also  issues  rules  governing  the  trans- 
portation of  freight  which  provide,  among  other  things,  as. 
follows : 

"  For  distances  under  20  or  over  250  miles  a  reduction  of 
rates  may  be  made  without  making  a  change  at  all  stations 
short  of  250  miles ;  provided,  however,  that  when  any  rail- 
road shall  make  a  reduction  of  rates  for  distances  over  260 
miles  the  same  shall  apply  to  similar  distances  on  all  the 
roads  controlled  by  the  same  company,  and  in  no  case  shall 
more  be  charged  for  a  less  than  a  greater  distance." 

u  *  *  *  B^l;  when  from  any  point  in  this  State  there 
are  competing  lines,  one  or  more  not  subject  to  the  jurisdic- 
tion of  the  Commission,  then  any  line  or  lines  which  are  so 
subject  may  at  such  competing  point,  or  other  points  injuri- 
ously affected  by  such  competition,  make  rates  below  the 
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standard  tariff  to  meet  such  competition  without  making  a 
corresponding  reduction  along  the  line  of  the  road ;  provided, 
that  before  taking  effect,  the  proposed  change  in  rates  shall 
be  submitted  to  and  approved  by  the  Commission,  and  pub- 
lished as  required  by  law." 

Under  this  system  rates  upon  roads  wholly  within  the 
State  of  Georgia  have  been  established  from  Savannah  and 
Brunswick  on  the  sea  coast,  to  Atlanta,  Macon,  Augusta  and 
other  interior  points,  which  are  less  than  the  rates  charged 
by  the  same  roads  to  intermediate  points.  In  constructing 
tariffs  from  New  York  City  and  other  eastern  cities  ma 
Savannah  and  Brunswick,  to  interior  points  in  Georgia,  the 
authorized  State  rates  are  customarily  added  to  the  agreed 
ocean  rates.  In  this  way  rates  are  established  which  aU-rail 
routes  from  the  eastern  cities  to  the  same  points  must  accept 
if  traffic  is  taken. 

A  relation  also  appears  between  the  rates  from  eastern 
cities  to  Atlanta  and  those  from  western  cities  to  the  same 
great  center  of  distribution,  and  other  points  similarly  situ- 
ated. The  pamphlet  of  the  Southern  Railway  and  Steamship 
Association  names  rates  from  Cincinnati  and  other  Ohio  river 
points,  to  Atlanta,  first  class,  $1.07 ;  St.  Louis  to  Atlanta, 
$1.35 ;  Memphis,  Huntington,  Vicksburg  and  New  Orleans  to 
Atlanta,  $1.03 ;  Chicago  to  Atlanta,  $1.47.  Special  commo- 
dity rates  are  given  from  the  western  cities  on  many  impor- 
tant articles. 

Returning  to  the  Jfew  York  City  rate  of  $1.14,  first  class, 
to  Atlanta,  it  appears  that  the  same  rate  is  also  in  force  to 
Athens,  Columbus,  Dalton,  Elberton,  Rome  and  Washington, 
Georgia ;  Anniston,  Birmingham,  Eufaula,  Montgomery,  Ope- 
lika  and  Selma,  Alabama;  and  to  Chattanooga,  Tennessee. 
The  rate  to  Augusta,  Georgia,  is  96  cents ;  to  Macon  and 
Milledgeville,  $1.09,  and  to  Albany,  Georgia,  $1.27. 

The  Augusta  rate  of  96  cents  is  claimed  to  be  made  by 
adding  the  Georgia  State  rate  of  41  cents.  Savannah  to 
Augusta,  to  the  ocean  rate  of  55  cents,  New  York  to  Savan- 
nah.    It  is  observed,  however,  that  in  making  additions  from 
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ocean  points  to  interior  points  the  ocean  proportion  of  the 
through  rate  is  variable,  for  example : 

New  York  to —  Railroad.  Ocean.  Total. 

Atlanta 69        45        114 

Augusta 41        55  96 

Birmingham 74        40        114 

Albany 91        36        127 

Taking  Louisville  as  a  sample  of  the  Ohio  river  and  west- 
em  points,  the  Southern  Bailway  and  Steamship  Associa- 
tion pamphlet  gives  lower  rates  to  southeastern  coast  points 
than  to  any,  even  the  competitive,  interior  points.  The  first 
class  rate  to  Savannah,  Port  Boyal,  Charleston  and  Bruns- 
wick, is  95  cents.  The  rate  on  Glass  D  (com,  etc.),  to  the 
same  points,  in  December,  1888,  was  20  cents.  From  Louis- 
ville to  Anniston,  Athens,  Atlanta,  Augusta,  Gedartown, 
Columbus,  Eufaula,  Macon,  Opelika  and  Borne,  first  class, 
$1.07 ;  Class  D,  27  cents ;  in  some  cases  29  cents. 


Louisville  to  Montgomery, 

Birmingham, 

Selma, 

1st  Class 

1    .98; 

Class  D,  .20 

Albanv, 

1.62 

"      "    .31 

Elberton, 

1.21 

"      "    .33 

Fort  Gaines, 

1.17 

«      "    .38 

Milledgeville, 

1.15 

«      «    .31 

Washington, 

1.21 

"      "    .33 

When  making  rates  into  this  territory  from  Chicago,  St. 
Louis  andsother  points  northwest  of  the  Ohio  river,  differ- 
entials are  added,  representing  the  proportions  of  the  lines 
beyond  the  Ohio. 

In  explanation  of  the  low  rates  from  the  northwest  to  the 
southeastern  ports,  the  statement  is  made  that  they  are  as 
high  as  the  rates  through  the  eastern  cities,  and  thence  by 
ocean  to  the  same  ports  will  permit ;  rates  have  been  made 
on  grain,  Chicago  to  Baltimore  via  Savannah,  one  cent  per 
hundred  pounds  higher  than  the  established  trunk  line  rate, 
Chicago  to  Baltimore,  which  is  usually  22  cents. 
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The  general  plan  of  the  constmetion  of  the  rates  named 
in  said  pamphlet  from  eastern  cities,  and  from  the  northwest 
to  Association  points,  so  callqd,  haying  been  thus  explained, 
it  is  next  necessary  to  consider  the  manner  in  which  rates 
between  the  same  cities  and  intermediate  points  upon  the 
lines  of  the  various  southern  roads  are  made.  As  above 
fitated,  they  were  usually  built  upon  the  through  rates  to  the 
nearest  Association  point  by  the  addition  of  the  local  tariffs 
of  the  various  roads.  This  statement,  however,  is  subject  to 
considerable  modification  at  the  present  time  in  respect  to 
many  of  the  lines ;  in  fact,  there  is  no  common  system  now  in 
force ;  one  or  two  of  the  lines  still  retain  and  apply  the  old 
system  of  adding  locals,  under  local  classifications,  to  the 
established  Association  point  rates ;  other  lines  have  modified 
this  system  by  conforming  in  greater  or  less  degree  to  the 
principle  of  the  fourth  section  of  the  Act  to  regulate  com- 
merce. The  application  of  the  short  haul  rule  has  been  made 
upon  so  many  lines,  and  to  such  an  extent  of  territory,  that 
inferences  can  now  properly  be  drawn  in  respect  to  the  effect 
of  the  rule  upon  localities,  traffic  and  revenue.  The  only 
way  in  which  this  subject  can  be  intelligently  studied,  is  by 
a  careful  examination  of  the  methods  of  each  road. 

The  first  line  south  of  the  Potomac  largely  engaged  in 
long  distance  competitive  business  at  low  rates,  is  the  Chesa- 
peake and  Ohio.  This  company  was  not  a  party  to  the  order 
of  notice  above  mentioned,  but  its  tariffs  are  on  file.  It  is 
engaged  in  traffic  between  the  Western  States  and  the 
Atlantic  sea-board,  in  competition  with  what  are  known  as 
the  Trunk  Lines,  and  in  view  of  the  longer  route  traversed, 
it  makes  a  differential  rate  in  such  competition,  lower  than 
the  current  trunk  line  rates  on  business  between  Chicago  and 
New  York,  the  differential  being  3  cents  on  the  first  four 
classes,  and  2  cents  upon  the  5th  and  6th  classes.  The 
Baltimore  rates  via  Newport  News,  are  the  same  as  the 
Baltimore  rates  by  other  lines  all  rail ;  and  the  same  rates 
are  made  over  the  Chesapeake  and  Ohio  to  Newport  News, 
Norfolk,  Eichmond,  Petersburg,  Lynchburg  and  other  Vir- 
ginia points,  the  rate  from  Chicago  being  72  cents  1st  class 
and  22  cents  6th  class. 
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The  through  traffic  of  the  Chesapeake  &  Ohio  is  handled 
by  the  Kanawha  Despatch  Fast  Freight  line,  an  organization 
made  up  of  the  several  companies  over  which  it  operates. 
The  Chesapeake  &  Ohio  proper,  extends  from  Huntington,, 
West  Virginia,  easterly  through  Charlottesville  to  Bichmond 
and  Newport  News ;  this  company  also  controls  the  opera- 
tions of  the  Bichmond  &  Allegheny,  branching  from  its  main 
line  at  Clifton  Forge,  and  running  thence  through  Lynchburg 
to  Bichmond. 

The  Kanawha  Despatch  fast  freight  line  works  over  the 
Cincinnati,  Indianapolis,  St.  Louis  &  Chicago  from  St.  Louis, 
and  Chicago;  also  over  various  lines  from  Toledo  and  its. 
vicinity;  also  from  Memphis,  Nashville,  and  other  south- 
western points.  In  all  this  business  between  the  Atlantic 
sea-board  and  the  western  and  south-western  States,  handled 
in  competition  with  the  Trunk  Lines  (of  which,  in  fact,  the 
Chesapeake  &  Ohio  may  be  called  one)  the  principle  of 
obedience  to  the  requirements  of  the  fourth  section  of  the 
Act  to  regulate  commerce  is  preserved;  in  other  words,  in 
making  rates  over  this  line  between  the  western  and  south- 
western States  and  local  points  in  Virginia,  situated  upon 
the  Chesapeake  &  Ohio  and  Bichmond  &  Allegheny  roads,  the 
tariffs  do  not  show  that  rates  are  higher  to  intermediate 
points  than  to  more  distant  points  over  the  same  line.  The 
Official  Classification  is  used.  All  local  points  in  Virginia, 
for  example,  between  Charlottesville  and  Bichmond,  and 
between  Bichmond  and  Newport  News,  are  grouped  under 
the  same  tariff  in  respect  to  through  business  east-bound  and 
west-bound ;  and  the  Chesapeake  &  Ohio  road  asseiis  that  it- 
is  not  a  party  to  rates  on  interstate  business,  to  or  from  their 
intermediate  points  which  are  in  excess  of  through  rates, 
over  the  same  tracks  to  or  from  points  beyond.  In  this 
respect,  the  competition  of  this  line  with  the  other  trunk 
lines  is  conducted  upon  the  general  principle  adopted  by  the 
Grand  Trunk  &  Central  Vermont  or  National  Despatch  Line, 
in  the  same  competition  since  the  decision  of  the  Commission 
in  the  case  of  the  Boston  &  Albany  Bailroad  Company 
against  the  Boston  &  Lowell  Bailroad  Company  and  others,. 
(1  L  C.  C.  B.,  158.) 
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Proceeding  south,  the  next  important  lino  is  the  Norfolk 
&  Western.  This  road  extends  from  Bristol,  on  the  bound- 
ary line  between  Virginia  and  Tennessee,  easterly  through 
Lynchburg  and  Petersburg  to  Norfolk.  Its  connection  at 
Bristol  is  the  East  Tennessee,  Virginia  &  Georgia,  over 
which  it  reaches  all  parts  of  the  southwest.  It  also  handles 
freight  to  and  from  the  western  states  via  Bristol,  and  thence 
through  Knoxville  and  Jellico  or  Knoxville  and  Chattanooga. 

The  interstate  traffic  of  the  Norfolk  &  Western  is  con- 
siderable in  both  directions.  In  many  respects  it  is  con- 
ducted in  conformity  to  the  principle  of  the  short-haul  clause 
of  the  Act. 

This  is  true  in  respect  to  traffic  between  stations  on  the 
line  of  the  Norfolk  &  Western  road  and  the  Atlantic  cities  in 
connection  with  steamboat  lines  via  Norfolk.  The  tariffs  on 
file  give  rates  subject  to  the  Norfolk  &  Western  Local 
Classification,  (which  is  the  Official  Classification,  so  called), 
from  Baltimore,  Philadelphia,  New  York,  Providence  and 
Boston  to  all  stations  on  its  line,  and  from  those  stations  to 
said  cities.  These  rates  to  and  from  points  east  of  Peters- 
burg are  no  higher  than  to  and  from  Petersburg;  to  and 
from  points  east  of  Lynchburg  are  no  higher  than  to  and 
from  Lnychburgh;  and  the  same  is  true  of  intermediate 
points  east  of  Boanoke  and  of  Bristol,  respectively.  In  mak- 
ing this  adjustment  the  stations  are  quite  widely  grouped ; 
for  example,  the  first-class  rate  between  New  York  City  and 
Shawsville  is  $1.05,  and  the  same  rate  applies  to  and  from 
all  stations  between  Shawsville  and  Bristol,  a  distance  of  127 
miles.  A  very  large  proportion  of  the  interstate  traffic  of 
this  road  is  handled  under  these  tariffs  in  connection  with 
water  lines  from  Norfolk  to  the  cities  named. 

A  Fast  Freight  Line  known  as  "  The  Great  Southern 
Despatch,"  works  over  this  road  from  New  York  and  Penn- 
sylvania points  via  Harrisburg,  Hagerstown  and  the  Shenan- 
doah Valley,  striking  the  Norfolk  &  Western  road  at  Roanoke 
and  leaving  it  at  Bristol.  Rates  over  this  line  to  local 
stations  on  the  Norfolk  &  Western  road  are  made  in  con- 
formity with  the  fourth  section  of  the  Act  to  regulate  com- 
merce, being  no  greater  to  local  points  easterly  from  Roanoke 
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than  to  Lynchburg,  and  to  local  points  westerly  from  Boan- 
oke  than  to  Bristol.  Other  tariflfs  of  the  Great  Southern 
Despatch  Line  will  be  considered  in  connection  with  the 
road  upon  which  the  various  points  reached  are  located. 

Bates  from  western  cities  to  points  on  the  Norfolk  &  Wes- 
tern road  are  treated  in  a  diflferent  manner.  Tariffs  to  Nor- 
folk, Petersburg  and  Lynchburg  are  issued  from  time  to  time 
by  initial  railways,  and  by  the  Virginia,  Tennessee  &  Georgia 
Air  Line,  so-called,  from  various  Western  and  Southwestern 
points ;  these  tariffs  also  include  rates  via  Norfolk  to  Balti- 
more, Philadelphia,  New  York,  Providence  and  Boston. 
The  first-class  rate  from  Chicago  to  Lynchburg,  Petersburg, 
and  Norfolk  is  72  cents ;  and  the  same  rate  is  made  via  this 
line  to  Baltimore,  Philadelphia  and  New  York.  Bates  to 
local  points  on  the  Norfolk  &  Western  are  constructed  by 
adding  to  the  Norfolk,  Petersburg  and  Lynchburg  tariffs, 
under  the  Official  Cl<j.ssification,  certain  arbitraries  specified 
in  a  sheet  furnished  to  the  initial  railways  for  that  purpose. 
These  arbitraries  are  not  the  local  charges  on  the  Norfolk 
&  Western  road  from  the  basing  points  to  intermediate 
stations,  but  are  considerably  less.  On  the  main  line  they 
run  from  15  cents  on  the  first-class  to  6  cents  on  grain ;  the 
local  freight  tariff  is  a  distance  tariff,  the  rate  to  Farmville, 
for  example,  being,  first-class,  30  cents  from  Lynchburg  and 
32  cents  from  Petersburg,  while  the  arbitrary  addition,  as 
above,  is  15  cents  only.  The  division  of  these  rates  is  also 
peculiar,  in  this :  that  while  the  usual  custom  in  respect  to 
roads  charging  local  rates  from  junction  points  provides  for 
a  2>^o  ^^^^  division  of  the  through  rate  to  the  junction  point 
and  allows  the  terminal  road  the  entire  local  rate,  the  Norfolk 
&  Western  divides  the  entire  rate  on  Norfolk,  Petersburg  & 
Lynchburg  percentages,  receiving  an  arbitrary  only  on 
stations  situated  on  its  branches,  and  in  that  case  only  the 
amount  attributable  to  the  service  on  the  branch  line.  Under 
this  system  the  amount  charged  local  points  on  the  main  line 
is  divided  proportionately  among  all  the  roads  between  the 
points  of  origin  and  of  delivery  of  the  freight,  so  that  the  addi- 
tional sum  received  by  the  Norfolk  &  Western  upon  the  greater 
charge  made  for  the  shorter  haul  is  compartively  very  small. 
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An  explanation  of  the  grounds  on  which  this  company 
justifies  the  charging  of  a  higher  rate  to  intermediate  points, 
than  the  rates  charged  to  Lynchburg,  Petersburg  and  Nor- 
folk, is  stated  by  its  representative  as  follows : 

"We  are  compelled,  as  we  believe,  by  the  controlling 
force  of  circumstances  (desiring  to  participate  in  the  busi- 
ness and  to  obtain  for  ourselves  a  share  thereof)  to  accept  the 
rates  as  made  by  other  lines  to  the  important  competing 
points  on  our  road." 

"  Looking  at  it  from  our  revenue  standpoint,  if  we  made 
the  rates  to  Norfolk  from  western  territory  as  high  as  we 
did  to  intermediate  stations  between  Norfolk  and  Peters- 
burg, it  would  put  our  rates  higher  than  our  competitors, 
and  therefore  we  could  not  do  the  Norfolk  business.*' 

The  meaning  of  this  statement  undoubtedly  is,  that  the 
line  desires  to  participate  in  traffic  from  the  West  to  the 
important  points  of  Norfolk,  Petersburg,  Bichmond  and 
Lynchburg,  whicli  are  reached  from  the  same  territory  by 
the  Chesapeake  &  Ohio,  Baltimore  &  Ohio,  and  other  routes 
having  shorter  lines  than  the  line  of  the  Norfolk  &  Western 
via  Chattanooga  or  Knoxville.  This  can  not  be  done  unless 
the  rates  made  are  the  same  or  lower  than  those  of  the  more 
direct  lines.  Bates  are  accordingly  made  upon  this  com- 
petitive traffic  which  the  company  is  unwilling  to  accept  upon 
traffic  to  its  local  stations.  It  is  claimed  that  this  system 
contains  an  element  of  compensation  to  the  intermediate 
points  which  is  stated  as  follows : 

"A  consignee  at  a  local  station  understands  that  he  is  not 
unduly  discriminated  against  in  favor  of  the  competing  points 
on  the  line,  because  the  rates  made  to  his  station  on  this 
traffic  are  always  less  under  the  basis  employed  in  the  traffic 
referred  to  than  they  would  be  if  the  business  came  by  a 
competing  line  to  the  competing  point  on  our  road  and  then 
local  rates  to  the  stations  were  added  thereto." 

Nevertheless  under  the  system  above  detailed  the  division 
of  the  through  rate  to   local  stations  which  the  Norfolk  & 
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Western  itself  receives  does  not  yield  to  this  company  a  rev- 
enue  very  largely  in  excess  of  the  revenue  which  it  receives 
upon  business  taken  to  the  competitive  points. 

The  infraction  of  the  short-haul  rule  in  this  instance 
appears  to  be  simply  for  the  purpose  of  meeting  railroad 
competition  and  enabling  this  route  to  participate  on  favor- 
able terms  by  a  roundabout  line  in  business  to  and  from 
certain  competitive  points.  It  is  stated  that  the  western  con- 
nections are  allowed  to  participate  in  the  division  of  the 
increased  rate  at  intermediate  points,  as  an  inducement  to 
them  to  co-operate  more  freely  in  routing  competitive  busi- 
ness. 

This  situation  presents  a  case  which  has  not  as  yet  been 
passed  upon  by  the  Commission,  except  so  far  as  the  same 
is  discussed  in  Boston  &  Albany  Bailroad  Co.  against  Bos- 
ton &  Lowell  Bailroad  Co.  and  others  (1.  I.  C.  C.  B.  158), 
in  which  case  it  was  said  that  the  necessity  there  alleged  is 
one  "  which  exists  wherever  long  and  short  lines  compete ; 
the  long  line  must  accept  the  rates  made  by  the  short  line 
and  perhaps  make  concessions  from  them.  In  this  respect 
there  is  nothing  peculiar  in  the  position  of  these  defend- 
ants ;  there  are  roads  in  every  part  of  the  country  which  can 
make  the  same  claim  they  do  with  the  same  justice.  It  is  a 
claim  that  could  be  advanced  wherever  a  route,  however  cir- 
cuitous, could  be  formed  for  long-haul  traffic  *  *  *  The 
greater  the  departure  from  the  direct  line,  the  greater  would 
commonly  be  the  necessity  for  low  rates  on  through  traffic, 
and  the  greater  the  liability  to  have  the  charges  on  the  local 
traffic  increased  to  make  the  carriage  of  through  traffic 
possible." 

The  case  now  in  question  does  not  appear  to  develop  any 
substantial  ground  upon  which  the  departure  from  the  rule 
of  the  statute  can  be  justified. 

Bates  in  the  reverse  direction  from  local  points  to  distant 
western  and  south-western  points  are  generally  made  observ- 
ing the  short-haul  principle  of  the  law,  so  far  as  the  point  of 
shipment  is  concerned ;  that  is,  no  more  is  charged  from 
intermediate  points  upon  the  Norfolk  &  Western  road  than 
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from  other  points  more  distant  over  the  same  line.  In  mak« 
ing  shipments  to  the  south  and  south-west  where  the  South- 
em  Bailwaj  and  Steamship  Classification  is  employed,  that 
Classification  is  necessarily  used,  and  the  shipments  are 
billed  according  to  its  provisions.  It  appears  that  many 
roads  in  the  Southern  States  upon  which  freight  of  this 
character  may  be  delivered,  have  established  exceptions  to 
the  standard  classification  of  the  Southern  Bailway  and 
Steamship  Association ;  in  such  cases  bills  of  lading  issued 
by  initial  roads  are  framed  so  that,  in  case  the  classification 
of  the  delivering  road  so  requires,  a  change  in  the  bill  of 
lading  may  be  made,  as  well  as  in  the  freight  charges. 
Freight  destined  to  points  in  the  southern  and  western  ter- 
ritory last  referred  to,  of  course  is  subject  to  the  exceptions 
to  the  short-haul  rule  which  prevail  at  the  various  points  of 
delivery ;  and  each  road  furnishes  others  with  the  rates  to 
its  several  stations. 

So  far,  however,  as  the  stations  upon  the  Norfolk  &  West- 
ern Railroad  are  concerned,  interstate  traffic  to  and  from 
them  is  carried  substantially  in  accordance  with  the  rule  of 
the  fourth  section  of  the  Act  to  regulate  commerce,  excepting 
freight  from  the  west  and  south-west  to  its  local  points. 

The  earnings  of  this  road,  both  gross  and  net,  have  been 
very  considerably  increased  during  the  period  since  the  Act 
to  regulate  commerce  took  effect. 

The  Richmond  &  Danville  Railroad  may  next  be  con- 
sidered. The  main  line  of  this  company  extends  from  Rich- 
mond through  Danville  to  Atlanta,  running  along  the  foot  of 
the  mountains  across  the  States  of  North  and  South  Carolina 
into  Georgia ;  from  which  circumstance  the  route  is  known 
as  "  The  Piedmont  Air  Line."  It  reaches  tide-water  at  West 
Point  on  the  York  River  38  miles  east  from  Richmond, 
where  steamboat  communication  is  made  with  Baltimore 
and  other  eastern  cities.  From  Danville  a  branch  extends 
northerly  via  Lynchburg  to  Washington,  called  the  Virginia 
Midland  Division.  The  Richmond  &  Danville  has  several 
spurs  or  branches,  the  more  important  being  a  line  from 
Charlotte,  North  Carolina,  running  southerly  through  Colum- 
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bia,  South  Carolina,  to  Augusta,  Georgia ;  another  from 
Salisbury,  North  Carolina,  westerly  to  Paint  Rock  on  the 
Tennessee  boundary,  where  connection  is  made  with  a  branch 
of  the  East  Tennesssee,  Virginia  &  Georgia,  and  an  exten- 
sion westerly  from  Atlanta,  called  the  Georgia  Pacific,  run- 
ning through  Birmingham,  Alabama,  and  projected  to  the 
Mississippi  river. 

The  greater  part  of  the  south-bound  interstate  traffic  of 
this  company  is  between  New  York  and  other  eastern  cities 
and  points,  on  and  beyond  its  line  in  the  southern  and 
southwestern  States.  The  tariff  upon  this  traffic  is  contained 
in  the  monthly  publication,  entitled  "  How  to  Ship,"  above 
referred  to,  which  gives  rates  between  Boston,  Providence, 
New  York,  Philadelphia  and  Baltimore,  and  all  said  Southern 
points,  in  both  directions  the  same.  The  Bichmond  &  Dan- 
\dlle  routes  named  are  the  Paint  Bock  Line  and  the  Pied- 
mont Air  Line  ;  the  former  reaching  the  territory  in  question 
via  Knoxville  and  Chattanooga,  and  the  latter  vuc  Charlotte 
and  Atlanta.  The  classification  employed  is  that  of  the 
Southern  Bailway  and  Steamship  Association  with  an 
"  Exception  Sheet  B,"  which  is  printed  in  the  pamphlet, 
together  with  the  classification.  This  "  Exception  Sheet " 
affects  from  100  to  125  articles,  many  of  them  leading  com- 
modities in  the  traffic.  When  shipments  are  wholly  within 
the  States  of  Georgia  and  South  Carolina  respectively,  the 
classification  established  by  the  State  Commissions  of  those 
States  is  employed.  On  traffic  from  a  Georgia  point  to  the 
East  the  Georgia  classification  would  be  used  to  Atlanta, 
and  that  of  the  Southern  Bailway  and  Steamship  Association 
for  the  rest  of  the  route  ;  the  rate  upon  the  same  article  is, 
therefore,  at  times,  subject  to  be  computed  under  two  different 
classifications  for  parts  of  a  single  journey. 

The  method  employed  by  the  Bichmond  &  Danville  in 
respect  to  interstate  business  to  and  from  its  local  points, 
taking  the  New  York  city  first-class  rate  as  an  illustration,  is 
as  follows : — 

On  the  main  line  the  rate  New  York  to  Bichmond  is  35 
cents ;  going  south  the  tariff  gradually  increases,  as  follows : 

Burkeville,  60  cents ;  Danville,  88 ;  Beidsville,  99 ;  Greens- 


IN  RE  TARIFFS  &  CLASSIFICATIONS  OF  A.  &  W.  P.  R.  R.  CO.,  ETC.    41 

boro',  $1.05,  189  miles  from  Bichmond.  From  this  point 
through  Salisbury  to  Charlotte,  93  miles,  the  same  rate  is 
preserved.  Beyond  Charlotte  the  rate  again  increases  to 
Spartanburg,  257  miles  from  Bichmond,  where  the  rate  is 
$1.24.  This  rate  is  maintained  for  a  distance  of  99  miles, 
through  Greenville  and  Seneca  to  Toccoa ;  the  rate  is  reduced 
to  $1.14  at  Gainesville,  and  remains  the  same  for  a  distance 
of  53  miles  to  Atlanta,  549  miles  from  Bichmond.  The 
Atlanta  rate  is  the  same  by  all  routes,  and  the  principles  said 
to  control  its  establishment  have  been  above  stated.  The 
stations  between  Gainesville  and  Atlanta  are  grouped  under 
the  Atlanta  rate  of  $1.14,  upon  what  is  considered  a  conces- 
sion to  that  locality,  the  traffic  being  light  and  the  loss  of 
revenue  inconsiderable. 

From  the  above  it  appears  that  the  rate  from  New  York  to 
Atlanta  by  this  route  is  a  gradually  increasing  rate,  with  the 
exception  of  a  distance  of  about  100  miles,  where  a  grouped 
rate  of  $1.24  is  maintained  as  against  the  Atlanta  rate  of 
$1.14.  The  rates  on  the  other  classes  vary  proportionately 
less,  the  diflference  between  Spartanburg  and  Atlanta  being 
5  cents  on  classes  4  and  5,  3  cents  on  class  6,  and  the  rates 
being  the  same  on  class  D.  In  reaching  their  present  adjust- 
ment, the  rates  from  Spartanburg  to  Toccoa,  including  those 
points,  were  reduced ;  the  rate,  New  York  to  Spartanburg, 
now  $1.24,  being  formerly  $1.35. 

Upon  the  Western  North  Carolina  Division,  leaving  the 
main  line  at  Salisbury,  where  the  rate  is  $1.05,  a  rate  of  $1.08 
is  reached  at  Catawba,  distant  39  miles  frOm  Salisbury  and 
278  miles  from  Bichmond,  which  rate  is  preserved  through 
Asheville  to  Paint  Bock,  and  beyond,  on  the  line  of  the  East 
Tennessee,  Virginia  &  Georgia,  to  Knoxville,  without  higher 
charge  at  any  intermediate  point. 

On  the  Charlotte,  Columbia  and  Augusta  Division  the 
rate,  at  the  fcime  of  the  hearing,  was  $1.24  uniformly,  except 
at  Columbia  and  Augusta,  where  it  was  96  cents,  and 
at  Bock  Hill,  $1.14.  No  reason  is  stated  why  two  minor 
points  between  Charlotte  and  Bock  Hill  were  given  a 
higher  rate  than  the  latter  place.  The  low  rates  between 
Columbia  and  Augusta  were  claimed  to  be  justified  by  water 
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competition.  Since  the  hearing  the  rates  from  New  York 
to  the  intermediate  points  on  this  Division  have  been 
quite  materially  reduced ;  Columbia  and  Augusta  being 
the  only  exceptions  to  the  short-haul  rule,  and  the  dis- 
parity in  relation  to  those  points  being  diminished.  Upon 
the  branch  roads  running  from  Columbia  to  Greenville, 
from  Spartanburg  south  to  Union  and  Alston,  also  at  Lau- 
rens, Anderson,  Abbeville  and  other  points  in  western  South 
Carolina,  the  Spartanburg  rate  of  $1.24,  first  class,  is  pre- 
served. The  rates  on  the  Cheraw  and  Chester  have  been 
reduced  from  $1.24  and  are  now  grouped  at  $1.05.  The 
rates  on  the  Chester  and  Lenoir  have  also  been  reduced  and 
aligned. 

Other  junction  points  at  southern  terminals  of  this 
system  are  Athens  and  Goldsboro,  the  rate  to  Athens 
being  $1.14,  or  10  cents  lower  than  certain  intermediate 
points ;  and  to  Goldsboro  $1.05,  all  the  stations  on  the 
branch  from  Greensborough  to  Goldsboro  being  grouped 
at  this  rate.  On  the  minor  branches  of  the  Bichmond  & 
Danville  additions  to  the  rates  from  the  branching  points 
are  made,  which  however  are  not  heavy.  Diagrams  have 
been  produced  by  this  company  showing  the  rates  as  they 
existed  prior  to  the  Act  to  regulate  commerce  and  as  they 
now  exist,  a  comparison  of  which  shows  material  reductions 
at  many  intermediate  points  and  a  general  bringing  of  the 
tariffs  into  conformity  with  the  fourth  section  of  the  Act, 
with  only  the  exceptions  above  stated.  Through  rates 
from  the  West  to  points  on  the  above  lines  are  made  by 
adding  stated  rates  from  junction  points,  which  are  lower 
for  the  long  haul  only  in  the  cases  of  Columbia,  Athens  and 
Gainesville. 

North-bound  rates  on  business  originating  at  points  on  this 
line  are  not  higher  to  intermediate  points  than  to  Richmond, 
Lynchburg  and  Washington.  In  some  cases,  but  not  gen- 
erally, such  business  originating  at  remote  points  has  higher 
rates  to  intermediate  stations  than  to  the  terminals ;  an 
example  of  this  is  found  in  the  case  of  molasses  and  some 
other  commodities,  shipped  from  New  Orleans  to  Richmond 
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over  this  line  at  40  cents  for  the  purpose  of  dividing  the 
traffic  with  water  routes,  whose  tariff  is  37  cents,  the  rate 
meanwhile  to  local  stations  from  Charlotte  to  Danville 
remaining  at  50  cents.  This  is  claimed  to  be  justified  on  the 
ground  of  actual  existing  water  competition ;  the  forty  cent 
rate  is  not  accepted  to  Lynchburg  where  no  water  compe- 
tition is  found,  although  other  rail  lines  make  that  rate  from 
New  Orleans. 

It  is  seen  therefore  that  the  chief  variations  from  the  short- 
haul  clause  made  upon  that  part  of  the  Bichmond  and  Dan- 
ville system  east  of  Atlanta  are  found  in  the  territory  from 
Spartanburg  to  Toccoa,  where  the  first-class  rate  is  10  cents 
higher  than  the  Atlanta  rate,  at  points  between  Charlotte 
and  Columbia,  and  between  Columbia  and  Augusta.  In  all 
this  territory  the  grouping  of  rates  is  widely  extended,  and 
nothing  exists  in  the  nature  of  adding  local  rates  from  junc- 
tion  points,  either  forward  or  in  the  reverse   direction,  as 

found  upon  some  other  lines.  The  rates  in  question  are 
largely  affected  by  rates  made  from  the  seaboard  to  Augusta, 

Macon  and  Atlanta  under  the  authorization  of  the  Georgia 

State  Bailroad  Commission ;  no  recommendation  respecting 

them  is  now  made,  other  than  the  general  suggestions  below. 

Proceeding  upon  the  extension  of  the  Bichmond  and  Dan- 
ville line  west  from  Atlanta,  known  as  the  Georgia  Pacific,  it 
appeared  from  the  testimony  that  the  first-class  rate  increased 
from  Atlanta,  $1.14,  to  Bremen  and  Waco,  $1.52,  then 
decreased  to  $1.14  at  Anniston  and  Oxanna  ;  it  increased  to 
$1.51  at  Seddon  and  returned  to  $1.14  at  Birmingham ;  it 
increased  again  to  $1.54  at  various  stations  from  Day's  Gap 
to  Hudson,  and  decreased  to  $1.20  at  Columbus,  Mississippi. 
The  Anniston,  Birmingham  and  Columbus  rates  are  made 
lower  in  conformitv  to  the  established  rates  of  other  lines  at 
those  points.  The  February,  1889,  edition  of  "  How  to 
Ship,"  however,  shows  important  reductions  from  the  above 
figures  at  all  intermediate  points ;  the  highest  rate  between 
Atlanta  and  Anniston  is  now  $1.31 ;  between  Anniston  and 
Birmingham,  $1.31 ;  between  Birmingham  and  Columbus, 
<51.37. 
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Traffic  passing  over  the  E/ichmond  &  Danville  road  to  the 
lines  of  its  various  connections  is  charged  to  destination 
upon  the  principles  adopted  by  the  several  connecting  linea 
where  the  freight  is  delivered. 

The  publication  "  How  to  Ship  "  also  contains  the  tariffs 
of  two  groups  of  railroads  known  as  the  Atlantic  Coast  Line 
and  the  Seaboard  Air  Line,  operating  in  the  vicinity  of  the 
coast  in  Eastern  Virginia  and  North  and  South  Carolina. 
The  situation  of  these  lines  is  quite  peculiar,  as  rates  to  and 
from  the  Eastern  cities  by  ocean  are  largely  available  at 
coast  points ;  Wilmington  for  example,  having  by  long  usage 
received  the  same  rates  as  Charleston;  Fayetteville  in  the 
interior  being  reached  by  water  lines  on  the  Cape  Fear  River^ 
and  Wadesboro  by  the  line  of  the  Carolina  Central  from 
Wilmington ;  Tarborough  and  other  points  may  be  men- 
tioned as  affected  by  ocean  rates.  No  minute  scrutiny  haa 
been  made  of  the  rates  upon  these  lines ;  it  is  stated  that 
many  changes  have  been  made  since  the  passage  of  the  Act 
in  order  to  bring  the  rates  within  the  principles  of  the  law. 
The  violations  of  the  fourth  section  are  not  many.  Nor 
does  the  disparity  between  the  points  affected  by  ocean  ratea 
and  interior  points  appear  to  be  extreme,  so  far  as  the  rates 
have  been  examined  by  the  Commission. 

Another  very  important  system  is  that  of  the  East  Tennes* 
see,  Virginia  &  Georgia  Bailroad  Company.  Its  principal 
lines  are  the  following : 

One  commencing  at  Bristol  on  the  boundary  line  between 
Virginia  and  Tennessee  and  running  southwesterly  through 
Knoxville,  Chattanooga  and  Decatur  to  Memphis ;  another 
from  Chattanooga  through  Bome,  Atlanta  and  Macon  ta 
Brunswick  on  the  Atlantic  Ocean ;  another  branching  west- 
erly  from  Bome  through  Calera  and  Selma  to  Meridian,  Mis- 
sissippi. The  main  line  from  Bristol  reaches  Bome  by  & 
branch  from  Cleveland,  Tennessee,  29  miles  northeast  of 
Chattanooga ;  there  is  also  a  branch  from  Knoxville  north- 
west to  a  connection  with  the  Louisville  &  Nashville  at  Jel- 
lico  and  several  other  minor  branches,  making  a  total  of 
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nearly  1500  miles  of  road,  situated  in  four  States  and  reach- 
ing many  important  points  between  the  Atlantic  Ocean  and 
the  Mississippi  Eiver.  It  connects  at  Bristol  with  the  line 
of  the  Norfolk  &  Western  from  the  eastern  cities. 

The  interstate  commerce  of  this  system  includes  traffic 
which  originates  at  points  located  on  the  line  of  its  road  and 
destined  to  points  in  other  States  also  on  its  own  line,  and 
joint  traffic  handled  in  connection  with  other  lines.  The 
principal  originating  points  of  its  local  traffic  are  Knoxville, 
Chattanooga,  Memphis,  Atlanta,  Brunswick,  Selma  and  Merid- 
ian. Probably,  however,  the  more  considerable  part  of  the 
interstate  business  of  this  line  is  traffic  to  and  from  Virginia 
and  the  Eastern  States  via  Bristol ;  Paint  Eock  and  Bruns- 
wick; traffic  to  and  from  the  Western  States  via  Jellico, 
Chattanooga  and  Memphis  ;  and  traffic  with  Mississippi  and 
Louisiana  via  Meridian.  Much  of  this  business  is  very  long 
distance  traffic ;  for  example,  from  New  Orleans  and  Mem- 
phis to  New  York  City,  or  from  Chicago  and  St.  Louis  to 
Atlanta,  Macon  and  Brunswick. 

It  is  traffic  of  the  latter  class  which  presents  the  greatest 
apparent  difficulties  to  the  traffic  manager  who  endeavors  to 
comply  with  the  fourth  section  of  the  Act  to  regulate  com- 
merce in  the  working  of  rates  through  a  country  where  busi- 
ness is  light  and  distances  between  stations  long.     There  is, 
for  example,  proof  of  the  existence  of  considerable  freight 
traffic  from  Chicago,  St.  Louis  and  other  points  in  the  West- 
em  States  to  Charleston,  Savannah,  Brunswick  and  other 
points  on  and  near  the  Atlantic  seaboard,  consisting  of  pack- 
ing-house products,  flour,  grain,  etc.     Taking  as  an  illustra- 
tion Class  D  (grain),  the  rate  as  established  September  30, 
1888,  by  the  Southern  Eailway  and  Steamship  Association 
over  these  and  other  lines  from  St.  Louis  to  the  Atlantic 
coast  points  referred  to  was  25  cents ;  to  Macon  and  Augusta, 
Georgia,  the  rate  was  34  cents,  and  to  Atlanta,  Georgia,  32 
cents,  Macon  being  195  miles  inland  from  Savannah.     The 
low  rate  to  the  coast  points  was  claimed  to  be  compelled  by 
reason  of  competitive  rates  established  on  rail  routes  from 
St.  Louis  and  Chicago  to  Baltimore  and  Philadelphia  and 
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thence  by  ocean  vessels  to  the  coast  points  in  South  Carolina 
and  Georgia. 

The  various  carriers  engaged  in  the  all-rail  traffic  to  those 
points  have  recently  revised  these  rates,  and  on  February  1^ 
1889,  the  rate  from  St.  Louis  to  the  coast  points  was  made  31 
cents  on  Class  D,  the  rate  to  Macon  and  Atlanta  remaining 
unchanged.  A  trial  of  this  revised  tariff  is  now  being  made 
and  the  practical  results  will  soon  enable  the  carriers  engaged 
therein  to  determine  whether  they  can  not  properly  make  the 
Macon  rate  a  continuous  rate  to  the  coast.  Macon  and 
Atlanta,  however,  have  at  all  times  been  treated  as  competi- 
tive  points  and  have  received  rates  of  the  lowest  grade. 

The  intermediate  points  which  seemed  to  the  Commission 
to  have  been  particularly  in  view  in  the  framing  of  the  Act, 
are  the  smaller  places  scattered  along  the  lines  of  the  South- 
ern roads ;  for  example,  between  Brunswick  and  Macon  and 
between  Macon  and  Atlanta.  Owing  to  the  treatment  which 
points  of  this  kind  received  from  the  carriers  there  has  been 
little  opportunity  for  the  exhibition  of  local  enterprise  or  for 
the  development  of  local  industries.  It  has  been  customary 
to  issue  tariffs  from  distant  commercial  centers  to  the  larger 
southern  points  and  railway  junctions  as  basing  points, 
from  which  rates  to  all  surrounding  intermediate  territory 
were  made  by  the  addition  of  local  charges,  usually  framed 
OB  a  progressive  mileage  basis  and  increasing  rapidly,  the 
hauls  being  treated  as  short  and  independent  from  the  sev- 
eral basing  points,  and  the  combination  of  the  through  and 
local  rate  being  regulated  only  by  giving  to  such  points  the 
"  benefit,"  as  it  is  somewhat  ironically  termed,  "  of  the  lowest 
combination ;"  by  which  is  meant  the  adoption  of  such  com- 
bination as  would  produce  the  lowest  rate,  whether  the 
basing  point  was  on  one  side  or  the  other  of  the  destination ; 
in  other  words,  the  shipper  at  these  local  stations  had  the 
legal  right  to  have  his  goods  forwarded  to  a  point  beyond  his 
depot  and  returned  at  local  rates,  if  less  than  the  combina- 
tion made  from  a  basing  point  in  the  other  direction  by  add- 
ing the  local  rate  therefrom  to  the  through  rate  thereto. 

The  belief  has  forced  itself  upon  this  Commission  with 
increasing  strength  during  the  period  in  which  it  has  observed 
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the  operation  of  various  systems  of  rate-making  in  the 
Southern  States  and  elsewhere,  that  this  system  of  combined 
joint  and  local  rates  to  points  in  the  Southern  States  inter- 
mediate to  the  so-called  basing  points  is  in  a  very  great 
degree  responsible  for  the  lack  of  local  development  in  that 
region,  except  at  favored  localities.  That  there  are  difficul- 
ties in  the  situation  is  readily  conceded  ;  that  there  are  pres- 
ent and  temporary  advantages  to  the  carrier  in  the  establish- 
ment of  thriving  cities  and  jobbing  centres  distant  from  each 
other  one  hundred  miles  or  more,  with  stretches  of  interme- 
diate territory  where  all  distribution  and  collection  of  articles 
of  consumption  and  products  of  the  soil  are  made  at  local 
tariff  rate^,  may  also  be  conceded ;  nevertheless  it  is  the 
belief  of  the  Commission  that  it  was  the  situation  of  these 
local  communities  and  others  similarly  situated  in  other 
parts  of  the  country,  mostly  agricultural,  without  important 
manufactures,  mills  or  other  business  enterprises,  and  pay- 
ing rates  for  transportation  largely  in  excess  of  the  custom- 
ary tariflfs  to  competitive  centres,  that  attracted  the  attention 
of  Congress  and  led  to  the  incorporation  of  the  short-haul 
clause,  so-called,  as  a  leading  feature  of  the  Act  to  regulate 
commerce  Having  given  a  most  attentive  consideration  to 
this  subject  it  is  the  further  belief  of  the  Commission  that 
the  complaint  of  these  minor  communities  was  a  just  com- 
plaint ;  the  expression  of  the  short-haul  principle  has  been 
clearly  made  in  the  Act  to  regulate  commerce  ;  and  it  would 
be  the  duty  of  any  tribunal  competent  to  aid  in  the  enforce- 
ment of  a  statute  of  this  nature,  to  insist  upon  its  execution, 
subject  only  to  such  just  exceptions  as  the  language  of  the 
Act  may  reasonably  sustain. 

When,  therefore,  competitive  carriers  are  enabled  by  har- 
monious action  to  so  adjust  their  rate  sheets  as  to  bring  their 
charges  into  conformity  with  the  general  rule  of  the  fourth 
section,  and  still  realize  reasonable  and  fair  return  for  the 
service  performed  for  the  public,  it  becomes  the  duty  of  the 
Commission  to  see  that  intermediate  points  receive  the  bene- 
fits of  such  an  adjustment. 

By  "  intermediate  points "  the  Commission  does  not  refer 
to  points  like  Macon  and  Atlanta  so  much  as  to  the  minor 
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points  along  the  lines  of  the  various  carriers.  If  the  former 
principle  of  adding  local  rates  from  basing  points  is  pur- 
sued, the  effect  of  any  advance  of  rates  to  terminals  will  be 
to  advance  them  at  all  the  local  stations  by  the  same  amount. 
This  is  directly  contrary  to  the  intention  of  the  law ;  it  is  the 
duty  of  the  Commission  to  see  to  it  that  such  advances,  when 
proper  in  themselves,  are  made  the  occasion  for  reduction 
rather  than  advances  at  minor  intermediate  points. 

The  chief  obstacle  in  the  way  of  a  general  compliance  with 
the  rule  of  the  fourth  section  is  found  in  the  question  of  rev- 
enue. Carriers  in  the  Southern  States  employ  that  argument 
in  every  case  when  conformity  to  the  law  is  suggested.  They 
say  that  the  railroads  must  live  or  there  can  be  no  commerce 
by  rail ;  and  they  insist  that  any  reduction  of  rates  means 
loss  of  revenue,  which  is  against  the  public  interest  and  the 
carrier's  right,  unless  the  rate  in  question  be  unreasonable 
per  se.  But  it  is  not  clear  that  the  application  of  the  general 
rule  of  the  law  would  involve  permanent  loss  of  revenue. 
The  stimulus  given  to  business  at  intermediate  points  will 
increase  traffic  largely ;  that  proposition  has  been  so  often 
practically  demonstrated  that  no  intelligent  observer  can 
reject  it.  Moreover  the  adjustment  required  does  not  neces- 
sarily involve  immediate  loss  of  revenue.  An  advance  of  a 
single  cent,  for  example,  on  the  various  classes  and  specials 
composing  the  large  interstate  traffic  to  and  from  Atlanta 
would  compensate  the  carriers  for  very  considerable  reduc- 
tions on  the  comparatively  light  interstate  traffic  which  is 
now  carried  to  local  points  on  the  Atlanta  combination. 

The  construction  of  the  tariflfs  of  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  during  the  period  that  has  elapsed 
since  the  passage  of  the  Act,  has  been  in  some  respects  intel- 
ligent, and  an  effort  has  been  observed  to  bring  them  in  some 
degree  into  conformity  with  the  spirit  of  the  law.  The  treat- 
ment accorded  to  different  parts  of  its  system  has  not,  how- 
ever, been  uniform,  and  much  room  still  remains  for  progress. 
It  is  the  belief  of  the  Commission  that  an  intelligent  study 
of  the  tariflfs  of  the  system  as  a  whole,  from  the  standpoint 
of  observing  desirable  changes  rather  than  of  seeking  for  the 
perpetuation  of  old  methods,  would  result  in  the  elimination 
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of  much  injustice  which  still  remains,  without  materially 
affecting  the  earning  capacity  of  the  property.  The  method 
by  which  this  may  be  accomplished  is  indicated  above. 

At  present  the  amount  shipped  to  intermediate  points  is 
relatively  very  small ;  giving  such  points  the  rates  charged 
at  more  distant  places,  if  adopted  and  maintained  as  a  gen- 
eral principle,  would  necessarily  encourage  local  industry 
and  enterprise.  Such  encouragement  would  not  be  at  the 
expense  of  the  coast  points,  but  would  in  its  reflex  action 
and  by  necessary  laws  ultimately  work  in  their  favor  also. 
It  is  customary  for  dealers  at  Baltimore,  Philadelphia,  New 
York  and  Boston  to  supply  interior  towns  in  their  vicinity 
by  sales  to  customers  there  located,  deliveries  being  made  by 
the  stoppage  of  cars  en  route  for  the  terminals,  at  the  same 
rates  charged  in  case  they  are  carried  through.  The  adop- 
tion of  such  a  system  in  the  Southern  States  would  not  break 
up  the  business  of  distributing  points ;  the  methods  would 
be  somewhat  changed,  but  the  combinations  of  credit  and 
acquaintance  would  maintain  existing  business  relations. 
The  operation  of  this  system  in  the  Eastern,  Northern,  and 
Western  States,  by  way  of  developing  local  communities,  has 
wrought  benefits  to  the  country  at  large  which  are  obvious  to 
the  most  superficial  observer.  An  example  of  the  results 
which  might  follow  the  abandonment  of  the  old  system  of 
constructing  tariffs  is  given  in  the  following  extracts  from  a 
communication  which  was  addressed  to  the  Traffic  Manager 
of  the  East  Tennessee,  Virginia  &  Georgia  Eailroad,  from  a 
party  residing  twenty-three  miles  north  of  Macon  on  the  line 
of  that  road. 

"  We  own  at  Juliette,  Ga.,  a  water-mill  with  a  capacity  at 
present  of  grinding  about  one  car-load  of  com  per  day, 
besides  some  wheat,  stock-feed,  etc.  The  mill  site  is  100 
yards  from  your  line  of  road,  on  the  Ocmulgee  River,  which, 
during  lowest  water,  furnishes  about  five  thousand  horse- 
power, easily  available,  enough  to  run  an  enormous  mill,  or 
several  of  them.  Now,  we  have  undertaken  to  improve  this 
property,  commensurate  with  its  earnings,  and  propose  to 
put  a  good  deal  of  money  in  it  if  it  pays,  and  there  is  no 
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telling  what  proportions  it  might  reach  if  we  can  enUst  the 
aid  we  ask  of  you,  which  seems  very  reasonable  to  us.  Our 
principal  work  will  be  that  of  grinding  com  into  meal  by 
water  power. 

''  Our  request  is  for  a  through  rate  to  Juliette,  Ga.  (2S 
miles  shorter  haul  than  Macon)  and  at  the  Macon  rate.  We 
want  this  rate  from  the  principal  grain  markets,  viz:  St. 
Louis,  Cincinnati,  Chicago,  etc.  Our  purpose  is  to  erect  at 
this  place  an  Elevator  and  Warehouse,  and  have  Macon  mer- 
chants ship  us  com  and  then  re-ship  it  to  their  orders  over 
your  road  when  it  is  made  into  meal,  thereby  giving  you  a 
local  rate  on  all  our  product,  besides  the  through  rate  you 
get  for  bringing  it  there. 

We  would  very  much  like  *  Milling  in  transit,'  but  not  hop- 
ing in  that,  we  ask  for  this  rate,  which  we  believe  you  can 
and  will  give  us,  as  it  contributes,  coming  and  going,  to  your 
earnings." 

This  application  was  supported  by  wholesale  merchants 
of  Macon,  and  was  obviously  not  in  conflict  with  the  interest}^ 
of  that  city,  but  afforded  an  opportunity  for  Macon  capital- 
ists to  purchase  Western  grain  to  be  milled  at  Juliette  and 
thence  distributed  at  local  rates.  The  reply  of  the  Company 
was  as  follows : 

*'  Your  communication,  asking  for  the  Macon  rate  on  grain 
from  western  points  to  Juliette,  has  had  our  very  careful 
consideration  ;  but  for  reasons  hereinafter  stated  we  do  not 
see  our  way  clear  to  grant  what  you  ask.  In  the  first  place, 
the  Instertate  Commerce  Commission  would  not  approve  of 
our  making  the  Macon  rate  to  Juliette,  and  charging  higher 
rates  to  other  local  stations  north  of  Juliette,  and  it  would  be 
too  much  of  a  sacrifice  for  the  road  to  make  to  level  the  rates 
to  all  local  stations ;  and,  in  the  second  place,  we  could  not 
give  Juliette  the  Macon  rate  without  pursuing  the  same  policy 
toward  the  many  mills  located  on  our  system  of  railroad, 
which  we  are  not  prepared  to  do  at  this  time.  I  will  state 
that  the  question  as  to  the  validity  of  the  practice  of  what  is 
known  as  '  milling  in  transit '  is  now  before  the  Interstate 
Commerce   Commission,  and  pending  the   decision  of  that 
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body  we  do  not  feel  safe  in  allowing  you  that  privilege.  We 
agree  with  you  that  the  arrangement  you  propose  would  be  a 
good  thing  for  this  Company — if  it  could  be  confined  to 
Juliette — but  as  this  is  an  impossibility,  it  would  mean  a  large 
loss  of  revenue  to  this  Company  to  consummate  the  arrange- 
ment. In  conclusion,  we  have  to  regret  that  the  general 
good  of  this  Company  forces  us  to  make  an  unfavorable 
answer  to  your  proposition." 

This  answer,  in  substance,  announced  the  policy  of  the 
Company  to  be  the  preservation  of  its  general  principle  of 
charging  more  to  intermediate  points  than  to  Macon  and 
other  so-called  competitive  points  on  its  line,  although  at  the 
expense  of  preventing  the  establishment  of  new  industries, 
and  of  affording  practicable  rates  to  "the  many  mills" 
situated  along  its  line  of  road.  The  writer  is  correct  in  stat- 
ing that  the  Interstate  Commerce  Commission  would  not 
approve  of  charging  higher  rates  to  local  stations  north  of 
Juliette  than  to  Juliette  ;  nor  has  it  ever  approved  of  charg- 
ing higher  rates  to  Juliette  than  to  Macon.  The  Commission 
is  by  no  means  convinced  tjiat  the  general  re-construction  of 
tariffs  referred  to  in  the  letter  would  mep,n  a  "  large  loss  of 
revenue  "  to  the  Company,  if  intelligently  arranged,  and  upon 
the  line  of  the  suggestions  made  in  this  opinion.  Such  loss 
of  revenue  as  might  apparently  immediately  ensue  would,  in 
its  judgment,  presently  and  at  no  distant;  day  be  much  more, 
than  compensated  for  by  the  increased  traffic  resulting  from 
the  establishment  of  manufactories,  mills  and  other  industrial 
enterprises,  at  points  where  the  railroad  rates  now  prohibit 
them. 

That  part  of  the  East  Tennessee,  Virginia  and  Georgia 
system  lying  between  Bristol  and  Chattanooga,  has  been  the 
subject  of  changes  in  interstate  rates.  Two  principal  routes 
are  available  to  commerce  between  this  region  and  the  east- 
ern cities ;  one  via  Bristol,  and  the  other  via  Paint  Bock. 
The  Great  Southern  Despatch  Line  reaches  this  territory 
through  the  Shenandoah  Valley  via  Harrisburg,  Hagers- 
town,  Boanoke  and  Bristol.     It  publishes  tariffs  from  points 
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in  Pennsylvania,  New  York  and  New  England,  governed  by 
tlie  Southern  Bailway  and  Steamship  Association  Classifica- 
tion. The  rate  (first  class)  to  Knoxville,  Chattanooga  and 
Dalton  is  $1.14 ;  and  the  same  rates  are  made  to  all  inter- 
mediate points  along  the  line,  and  also  to  points  on  the 
branch  from  Knoxville  to  Jellico. 

This  principle  is  also  followed  in  arranging  rates  in  the 
same  territory  via  Paint  Eock. 

The  same  rate,  $1.14,  is  in  force  from  New  York  to  com- 
petitive points  south  of  Dalton,  including  Bome,  Atlanta, 
Anniston,  Birmingham,  Selma,  Montgomery,  Columbus, 
Opelika,  Macon  and  Brunswick.  The  rate  to  New  Orleans, 
Natchez  and  Vicksburg  is  70  cents ;  to  Mobile  75 ;  Baton 
Bouge  87 ;  Memphis  $1.00.  The  through  rates  to  these 
Mississippi  Biver  points  are  seen  to  be  low ;  nevertheless, 
there  is  actual  water  competition  by  ocean  steamers  between 
the  eastern  cities  and  New  Orleans,  and  by  boats  upon  the 
Ohio  and  Mississippi  Bivers.  While  it  is  not  at  all  improb- 
able that  this  subject  requires  adjustment  and  re-arrangement, 
it  is  not  proposed  to  enter  upon  its  consideration  at  the 
present  time.  The  question  of  competitive  markets  is  often 
more  embarrassing  than  that  of  competitive  carriers. 

Betuming  to  the  tariflf  of  the  Great  Southern  Despatch 
from  Eastern  cities,  it  is  observed  that  the  rates  named  to 
local  points  beyond  Dalton  are  in  most  instances  greater 
than  the  above  schedule  fixed  for  competitive  points.  The 
intermediate  stations  between  Bome  and  Atlanta  and  between 
Atlanta  and  Macon  are  grouped  at  first-class,  $1.33.  Upon 
other  routes  of  this  company  the  rates  to  local  stations  are 
somewhat  higher,  but  as  given  in  the  tariflf  of  the  Great 
Southern  Dispatch  there  is  an  eftbrt  apparent,  by  grouping 
and  otherwise,  to  prevent  the  existence  of  very  great  dis- 
parity. 

The  portion  of  this  line  between  Macon  and  Atlanta  pre- 
sents a  question  which  arises  in  various  forms  in  the  South- 
em  States  and  which  gives  rise  to  a  serious  diflBiculty  in  the 
adjustment  of  rates.  The  Central  Bailroad  of  Georgia  has  a 
line  from  Savannah  through  Macon  to  Atlanta,  which,  by  its 
ocean   connection,  practically  controls  the  tariflf  from  the 
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Eastern  States  to  both  points;  while  the  East  Tennessee, 
Virginia  &  Georgia  enters  the  State  of  Georgia  from  the 
opposite  direction,  and  competes  both  at  Atlanta  and  at 
Macon  for  business  to  and  from  the  same  eastern  cities.  If 
the  rate  by  the  latter  line  to  Atlanta  were  lower  than  the  rate 
to  Macon,  or  if  the  rate  by  the  former  line  to  Macon  were 
lower  than  the  rate  to  Atlanta,  the  result  might  be 
a  "  war  "  of  rates  between  these  two  competing  lines,  which 
would  either  compel  the  Central  Eailroad  of  Georgia  to  with- 
draw from  competition  for  business  to  Atlanta,  or  the  East 
Tennessee  Virginia  &  Georgia  to  withdraw  from  competition 
for  business  to  Macon.  The  adjustment  of  rates  to  both 
these  points  at  a  reasonable  figure  is  an  advantage  to  ship- 
pers at  both  places  by  enabling  two  available  routes  to  be 
maintained. 

The  figures,  however,  which  have  been  agreed  upon  are 
claimed  to  be  so  low  that  they  would  not  afford  reasonable 
rates  on  either  line  for  local  deliveries  at  intermediate  points 
where  no  competition  exists.  This  claim  can  hardly  be 
accepted  without  challenge.  Statistics  concerning  the 
amount  of  business  over  these  lines,  to  the  cities  of  Atlanta 
and  Macon,  respectively,  as  compared  with  the  amount  of 
their  business  to  and  from  intermediate  points,  have  not  been 
furnished.  Those  cities  are  distant  from  each  other  about 
100  miles,  and  several  villages  are  found  upon  each  line.  Of 
these,  McDonough,  on  the  East  Tennessee  Virginia  &  Geor- 
gia, now  receives  the  $1.14  rate  as  a  junction  point,  the  rate 
at  other  intermediate  points  on  that  line  being  $1.33,  as 
above  stated.  Its  competitor,  the  Central  of  Georgia, 
operating  a  parallel  road  on  which  the  movement  from 
eastern  cities  is  in  the  opposite  direction,  has  recently 
reduced  its  rates  in  such  manner  that  the  stations  from 
Macon  to  Griffin  are  grouped  at  $1.14 ;  beyond  Griffin  a  rate 
of  $1.31  is  reached  at  Jonesborough,  falling  to  $1.14,  as  above 
stated,  at  Atlanta.  It  is  fair  to  say  that  neither  of  these 
roads,  at  present,  adopts  the  principle  of  adding  local  charges 
to  the  rates  at  basing  points,  but  both  have  modified  their 
tariffs  in  the  direction  of  conformity  to  the  rule  of  the  law. 
The  requirement  of  the  general  rule  of  the  statute,  however. 
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is  not  satisfied  so  long  as  any  disparity  exists,  and  the  ques- 
tion of  a  general  re-adjustment  of  the  rates  does  not  seem  as 
yet  to  have  seriously  engaged  the  attention  of  the  carriers. 

The  section  between  Macon  and  Atlanta  has  been  dwelt 
upon  simply  as  illustratiye  of  conditions  quite  largely  preva- 
lent in  the  Southern  States.  Water  competition  as  a  direct 
factor  is  not  found  at  either  of  these  points.  The  rates  at 
Hacon,  however,  are  said  to  be  affected  by  the  ocean  rates  to 
Savannah  and  Brunswick,  from  which  points  a  rail  carriage 
of  about  two  hundred  miles  reaches  the  city  of  Macon.  The 
rate  from  the  ocean  to  Macon  on  business  from  New  York  is 
not,  however,  based  upon  the  principle  of  relation  to  increased 
distance ;  on  the  contrary,  the  Central  of  Georgia  in  its  rates 
from  New  York  reaches  $1.31  at  Gordon,  only  to  fall  again  to 
$1.14  at  Macon.  It  is  obvious,  therefore,  that  the  Macon 
and  Atlanta  rates  are  founded  upon  arbitrary  considerations, 
resulting  from  past  usage  and  from  local  demands,  and  not 
altogether  upon  compliance  with  the  competitive  pressure  of 
ocean  lines.  The  general  re-construction  of  the  tariffs  sug- 
gested would  require  concurrent  action  on  the  part  of  the 
various  carriers  which  penetrate  the  section  of  country  under 
consideration,  from  different  directions,  interlacing  each 
other  at  many  points.  So  far  as  the  Commission  is  able  to 
perceive,  however,  this  is  not  an  impracticable  arrangement ; 
on  the  contrary,  in  view  of  the  improvement  in  construction 
of  tariffs  since  the  passage  of  the  law  that  has  been  effected 
on  many  lines  in  a  similar  way,  it  is  believed  to  be  entirely 
feasible.  It  is  therefore  recommended  that  action  be  at  once 
inaugurated  in  the  direction  above  indicated ;  in  case  obsta- 
cles are  found,  either  arising  from  natural  causes,  or  from  the 
position  taken  by  lines  interested  in  the  traffic,  which  tend  to 
make  difficult  the  proposed  re-adjustment,  the  facts  with  the 
questions  involved  may  be  brought  at  any  time  to  the  atten- 
tion of  the  Commission,  when  they  will  be  considered  and 
such  further  recommendations  made  as  the  situation  appears 
to  demand. 

One  of  the  difficulties  met  by  the  southern  roads  in  apply- 
ing the  rule  of  the  fourth  section  to  their  traffic  is  exemplified 
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bj  the  situation  of  the  Western  &  Atlantic  road,  which  runs 
from  Atlanta,  Georgia,  to  Chattanooga,  Tennessee,  140  miles. 
Freight  from  or  to  the  Eastern  cities  may  reach  or  leave  this 
road  at  either  end  of  its  line,  the  rate  to  Atlanta  via  the 
Biehmond  &  Danville  being  1.14,  and  the  rate  to  Chattanooga 
via  the  East  Tennessee,  Virginia  &  Georgia  being  also  1.14. 
The  latter  road  moreover  announces  a  rate  of  1.14  to  Atlanta, 
while  the  former  makes  a  rate  1.14  to  Chattanooga.  Ship- 
ments to  intermediate  points  on  the  line  of  the  Western  & 
Atlantic  usually  are  received  via  Atlanta  rather  than  via 
Chattanooga,  but  when  deliverable  at  local  stations  the  rates 
are  met  somewhere  on  the  line  by  rates  obtainable  by  the 
addition  of  local  rates  from  Chattanooga.  Moreover  the 
competing  line  of  the  East  Tennessee,  Virginia  &  Georgia 
from  Chattanooga  to  Atlanta  crosses  the  Western  &  Atlantic 
at  Dalton,  and  the  latter  point  also  receives  the  1.14  rate. 
Bates  in  the  pamphlet  "How  to  Ship"  to  points  on  the 
Western  &  Atlantic  are  made  by  the  addition  of  locals  to  the 
Atlanta  rate  until  a  place  called  Bogers  is  reached,  where  the 
rate  is  1.44 ;  thence  the  rates  decrease  to  Dalton ;  thence  they 
increase  again  to  Chickamauga,  1.34,  and  fall  to  1.14  at  Chat- 
tanooga. And  the  rates  of  the  Great  Southern  Despatch 
via  Chattanooga  are  identically  the  same  to  all  such  local 
points. 

In  case  the  same  rates  from  eastern  cities  were  made  to 
Chattanooga,  Dalton,  Atlanta,  and  also  to  all  local  stations 
on  the  Western  &  Atlantic,  the  question  of  division  of  rates 
might  be  an  embarrassing  one.  A  pro  rata  division  on  a 
mileage  basis  would  afford  the  delivering  road  but  very  little 
revenue ;  yet  the  long  lines  to  Atlanta  and  Chattanooga  might 
object  to  accepting  less  on  freight  to  local  points  on  the 
Western  k  Atlantic  than  they  get  on  freights  to  those  cities, 
especially  when  those  rates  are  adjusted  on  a  so-called  com- 
petitive basis.  Such  an  adjustment  of  this  matter  as  would 
be  required  in  order  to  make  the  tariffs  conform  strictly  to 
the  law,  might  be  difficult,  and  would  involve  mutual  conces- 
sions. Upon  its  local  tariffs  the  Western  &  Atlantic  substan- 
tially conforms  to  the  rule  of  the  statute,  although  Dalton 
receives  lower  rates  from  Atlanta  than  some  intermediate 
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points,  by  reason  of  the  general  arrangement  existing  on  the 
Southern  roads  in  favor  of  junctions,  which  it  is  difficult  to 
justify. 

The  Marietta  &  North  Georgia  is  a  road  running  north- 
easterly from  Marietta.  Bates  from  the  eastern  cities  are 
made  by  adding  its  locals  to  the  rate  to  Marietta.  These 
rates  are  progressive  as  far  as  Murphy,  North  Carolina,  112 
miles  from  Marietta.  The  road  is  under  construction  beyond 
Murphy,  and  when  it  reaches  Knoxville,  Tennessee,  similar 
conditions  will  be  presented  to  those  above  described  on  the 
Western  k  Atlantic,  as  traffic  can  then  be  handled  in  both 
directions. 

Another  example  of  a  similar  difficulty  is  the  following : 

In  the  pamphlet  "  How  to  Ship,"  and  in  the  Great  South- 
em  Despatch  tariff,  rates  are  shown  from  the  Eastern  cities 
to  points  on  the  line  of  the  Cincinnati  Southern ;  the  first  via 
Paint  Eock  to  Chattanooga ;  the  other  via  Bristol  to  Chatta- 
nooga; and  thence  northerly  to  local  points  on  the  Cincinnati 
Southern  in  Tennessee  and  Kentucky.  The  rate  to  Chatta- 
nooga, as  above  stated,  is  1.14.  The  rate  to  Melville,  17  miles 
north  of  Chattanooga,  is  1.29 ;  from  thence  the  rate  grows 
gradually  less  and  less  to  Moreland,  Kentucky,  211  miles 
north  from  Chattanooga,  where  it  is  1.00.  This  apparent 
anomaly  is  explained  by  the  fact  that  the  Cincinnati  South- 
em  is  part  of  the  Queen  &  Crescent  system,  which  runs  from 
Cincinnati  through  Chattanooga  to  New  Orleans.  The  rates 
upon  this  system  are  progressive  from  Cincinnati  south  as 
far  as  Chattanooga.  The  system  forms  a  quite  direct  line 
from  the  eastern  cities  via  Cincinnati  to  its  local  points. 
Traffic  from  New  York  to  the  stations  between  Melville  and 
Moreland  might  naturally  come  upon  this  line  at  Cincinnati 
and  be  taken  thence  southerly.  Such  traffic  is  not  refused 
when  it  comes  on  to  the  line  at  Chattanooga  to  be  taken 
thence  northerly ;  but  the  rates  in  the  latter  case  instead  of 
increasing  with  distance  diminish  with  distance,  because  they 
are  made  the  same  as  rates  from  New  York  to  the  same 
points  coming  in  the  normal  direction  of  the  movement,  that 
is,  by  way  of  Cincinnati. 
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This  situation  develops  a  fact  which  has  been  somewhat 
overlooked  by  the  public  in  dealing  with  the  general  subject. 
It  is  a  feature  of  the  method  of  making  rates  and  interchange 
of  traffic  pursued  in  the  Southern  States — that  all  routes  are 
equally  open  to  the  shipper,  and  on  the  same  terms.  For 
example,  of  the  rate  New  York  to  Melville,  1.29,  the  Cincin- 
nati Southern  would,  receive  pay  for  only  17  miles  haul  from 
Chattanooga ;  while  if  the  freight  approached  Melville  from 
the  north  it  would  receive  pay  for  318  miles  haul.  In  such 
cases  it  is  obviously  very  greatly  for  the  interest  of  the  car- 
rier to  arrange  its  tariffs  in  such  a  manner  that  the  longest 
haul  and  the  greatest  division  possible  shall  accrue  to  its  own 
line.  The  contrary  policy  is,  however,  quite  generally  in 
force,  and  equal  rates  from  initial  points  are  given  without 
regard  to  the  direction  in  which  the  freight  may  come.  This 
is  a  matter  of  mutual  arrangement  among  carriers  in  the  South- 
ern States,  not  required  by  any  provision  of  law,  and  which 
apparently  has  been  long  in  operation.  So  far  as  the  statute 
is  concerned  it  would  be  legitimate  for  the  rates  from  New 
York  City  to  points  on  the  Cincinnati  Southern  via  Chatta- 
nooga to  be  made  progressively  increasing,  although  such 
rates  would  necessarily  exclude  traffic,  except  at  points  where 
they  were  less  than  the  rates  made  via  Cincinnati.  The 
method  generally  employed,  however,  has  opened  up  all  the 
lines  of  the  Southern  States  to  the  most  free  interchange  of 
traffic  in  every  direction  and  by  all  possible  routes ;  and  the 
losses  in  some  cases  are  compensated  by  corresponding 
advantages  in  others,  so  that  the  general  result  may  not  aver- 
age unfairly.  ^ 

Eetuming  to  the  East  Tennessee,  Virginia  &  Georgia  for 
the  purpose  of  considering  the  individual  tariffs  used  by  that 
company,  as  distinguished  from  joint  tariffs,  an  example  is 
found  in  the  tariff  from  Memphis  east-bound.  This  is  a 
pamphlet  of  about  60  pages,  containing  the  rates  to  places 
named.  The  form  of  its  preparation  is  in  some  respects 
excellent;  the  figures  are  plainly  printed,  and  the  exteiJsions 
are  said  to  be  of  actual  rates,  leaving  nothing  for  computa- 
tion.    In  general  the  Southern  Railway  &  Steamship  Classi- 
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fication  applies,  but  the  first  column  against  the  names  of 
places  is  headed  "For  Exceptions  to  Classification  see 
Note — ;"  and  in  the  column  below  references  are  furnished 
to  Notes  found  at  the  end  of  the  pamphlet.  The  Classifica- 
tion proper  is  not  printed,  but  about  twenty  pages  are 
devoted  to  lists  of  so-called  "  Exceptions  to  Classification." 
These  are  numbered  Note  1  to  7,  inclusive,  and  Note  A  to  Z, 
inclusive,  thirty-two  in  all,  each  headed  ''  Bates  named  in 
current  printed  tariffs  to  points  indicated  by  letter — opposite 
will  be  governed  by  the  following  Exceptions  to  the  Classifi- 
cation." Some  of  these  Exception  sheets  contain  only  ten  or 
twelve  articles,  others  embrace  more  than  one  hundred. 
There  is  also  a  list  of  "Specials  to  Pensacola,  Fla.;"  also  a 
Note  (AA)  containing  special  rates  from  Memphis  to  fifty-four 
competitive  and  junction  points  in  the  Southern  States,  upon 
thirty-eight  leading  articles.  It  is  obvious  that  so  far  as 
classification  is  concerned  the  confusion  is  almost  infinite. 
It  was  explained  to  be  occasioned  by  the  differences  in  use 
upon  the  roads  on  which  the  points  named  are  located ;  thus 
Georgia  points  are  said  to  be  subject  to  the  Georgia  State 
Classification,  etc.  This  explanation  hardly  fits  the  case,  for 
State  Classifications  do  not  control  interstate  business.  Cer- 
tain roads  have  individual  exceptions  to  the  Classification, 
and  a  few  have  individual  Classifications  for  local  business, 
but  they  do  not  necessarily  control  on  shipments  from  distant 
points.  The  absence  of  simple  and  uniform  classification  in 
the  Memphis  tariff  was  not  satisfactorily  explained,  and  a 
change  in  the  methods  employed  seems  to  be  a  necessity. 

This  subject  is  now  under  consideration  by  a  standing 
committee  on  Uniform  Classification,  organized  by  selection 
from  the  railroads  and  associations  in  all  parts  of  the  United 
States,  which  is  working  in  the  direction  of  uniformity 
throughout  the  entire  country  witli,  as  is  represented,  a  rea- 
sonable prospect  of  success.  Whatever  may  be  the  outcome 
of  this  effort,  lines  now  using  cumbrous  and  detailed  excep- 
tion sheets  may  and  should  at  once  enter  upon  the  work  of 
reducing  them  to  that  direct  and  simple  form  which  the 
Commission  has  so  often  recommended. 

The  effect  of  the  classification  methods  used  in  the  Mem- 
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phis  tariff  may  be  illustrated  by  an  example  or  two  taken  at 
random.  Take  Frankville,  Georgia,  29  miles  northwest  from 
Macon ;  the  class  rates  from  Memphis  to  Frankville  and  to 
Macon,  are  as  follows : 

Class 123456ABCDEFH 

Frank\i]le 127  109    96    81    66    53    35    45    36  31^    60    69    68 

Macon 103    88    77    64    52    42    24    34    29  25      48    50    51 

Differences 24    21    19    17    14    11    11    11      7    6i    14    19    17 

Georgladistance  tariff  24    21    19    17    14    11    11    11      6    5^    14    12    17 
—29  miles. 

The  class  rates  to  Frankville  are  therefore  seen  to  be  the 
rates  to  Macon  plus  the  local  rates  back  to  Frankville, 
except  in  classes  C,  D  and  F  where  they  are  greater  and 
apparently  excessive,  even  under  the  system  of  combination 
rates. 

Now  applying  these  rates  to  some  particular  commodity, 
take  for  example,  molasses,  released,  found  in  the  Classifica- 
tion under  Glass  6 ;  this  would  apparently  give  a  rate  to 
Frankville  of  53,  to  Macon  42 ;  but  Note  AA  gives  a  special 
rate  to  Macon — 24  cents.  Under  Frankville  we  are  referred 
to  Note  L ;  here  we  find  molasses,  owner's  risk.  Class  R ;  but 
opposite  Frankville  there  is  no  rate  on  Class  R,  or  on  any 
«lass  below  H.  The  Georgia  State  Classification  puts  molasses 
xmder  Class  R  (giving  it  practically  a  commodity  rate)  which 
for  29  miles  is  7  cents ;  but  this  is  not  shown  in  the  tariff 
and  there  is  apparently  no  way  to  treat  a  shipment  of  molasses 
from  Memphis  to  Frankville,  except  to  leave  it  in  Class  6  at 
63  cents.  The  evidence  shows  that  in  practice  it  would  be 
«o  treated.  Nevertheless  an  intelligent  shipper  could  ship 
to  Macon  at  24  and  thence  back  to  Frankville  at  7,  making 
the  rate  31  instead  of  53. 

Given  a  24-cent  rate  to  Macon,  the  question  whether  even 
a  31-cent  rate  to  Frankville  is  justifiable  under  the  law  is  a 
very  doubtful  one.  It  would  be  difficult  to  find  a  practicable 
competing  water  line  from  Memphis  to  Macon.  The  rate 
of  53  cents  shown  in  the  tariff  is  wholly  indefensible.  It 
arises  from  the  confused  Classification  and  Exception  sheets 
■employed.     It  is  no  answer  to  say  that  there  is  no  movement 
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of  freight  from  Memphis  to  Frankville ;  there  probably  i» 
not,  but  if  that  is  the  case  the  carrier  would  lose  no  revenue 
by  having  its  tariffs  correctly  constructed,  and  might  possi- 
bly in  that  way  attract  traffic. 

Take  another  article,  "  Dried  Fruit."  In  the  classification 
it  is  found  under  Class  3,  rate,  Memphis  to  Frankville  96,  to 
Macon  77 ;  rate  to  Macon,  Note  A  A,  Dried  Fruit,  Beleased,. 
is  31,  any  quantity ;  to  Frankville,  Note  L,  Owner's  Bisk^ 
Car-loads,  Class  6,  53 ;  to  Frankville,  not  at  Owner's  Bisk^ 
Car-loads,  Class  4,  81 ;  Georgia  Classification,  Class  3,  rate^ 
Macon  to  Frankville,  19.  Out  of  all  this  we  find  that  lesa 
than  car-load  shipments,  Memphis  to  Frankville  direct,  would 
be  at  the  rate  of  96  cents ;  but  to  Macon  and  back  to  Frank- 
ville it  would  cost  31  plus  19,  or  only  50  cents.  The  nota- 
tions in  reference  to  "owner's  risk,"  "released,"  "car-loads/* 
etc.,  are  not  related  to  each  other  and  the  result  in  this  case,, 
as  usual,  is  largely  to  the  disadvantage  of  the  local  station. 
Such  illustrations  as  these  could  be  multiplied  indefinitely* 
A  tariff  which  presents  them  is  not  in  conformity  with  the 
law,  and  should  at  once  be  corrected. 

The  Memphis  freight  tariff  now  under  consideration  gives 
rates  to  about  two  thousand  points  in  the  Southern  States, 
including  points  on  the  line  of  the  East  Tennessee,  Virginia 
and  Georgia,  and  on  the  lines  of  its  connections,  all  arranged 
in  alphabetical  order  and  without  regard  to  location ;  the  line 
on  which  the  various  points  are  situated  is  not  stated.  The 
method  pursued  in  other  similar  tariffs,  of  arranging  stations 
in  their  order  as  located  upon  various  connecting  lines,  has 
some  advantages  over  the  method  adopted  here. 

The  tariff  properly  provides  for  its  application  to  rates 
from  St.  Louis  and  Cairo  by  adding  fixed  differentials. 

It  further  establishes,  in  some  cases,  two  rates  to  the  same 
point,  designated  as  follows  : 

Live  Oak,  Fla.  (For  F.  B.  &  N.) 91,  etc. 

Live  Oak,  Fla.  (Proper) 150,  etc. 

This  is  confusing  and  appears  discriminating.  The  fact 
seems  to  be  that  the  first  line  of  rates  are  divisions  of  a 
through  rate  to  local  points  on  the  road  of  the  Florida  Bail* 
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way  and  Navigation  Company.  If  this  is  the  case,  they  are 
not  properly  stated  as  a  rate  to  Live  Oak,  Florida. 

This  company  also  issues  a  tariff  from  Chattanooga  to 
points  in  the  Southern  States,  arranged  on  the  same  alpha- 
betical plan,  which  is  made  applicable  also  from  Knoxville 
by  the  addition  of  a  5  cent  differential. 

These  two  are  the  only  general  interstate  tariffs  on  file  by 
this  company  individually. 

It  would  seem  to  be  practicable  for  tariffs  to  be  constructed 
upon  some  suitable  plan,  from  Brunswick,  Birmingham, 
Selma,  Atlanta,  and  perhaps  other  important  points,  which 
could  be  used  upon  shipments  to  and  from  intermediate  sta- 
tions ;  such  tariffs  might  also  be  adapted  for  use  at  neighbor- 
ing points  by  providing  in  each  case  the  proper  addition  or 
subtraction  of  the  necessary  sum.  No  attention  apparently 
has  as  yet  been  given  to  this  subject  by  the  managers  of 
the  line. 

An  illustration  of  the  effect  and  treatment  of  water  compe- 
tition is  found  in  the  Memphis  tariff  above  referred  to. 
Going  east  from  Memphis  the  rates  are  lower  to  Tuscumbia 
and  Florence  than  to  Corinth  and  other  points  west  of  said 
places.  The  Company's  witness  states  that  those  points  are 
located  on  the  Tennessee  River,  where  regular  lines  of  steam- 
ers are  available  to  traffic  fi-om  Mississippi  and  Ohio  River 
points  as  far  up  the  Tennessee  as  Florence.  He  further 
states  that  "  We  do  not  attempt  to  meet  all  the  rates  of  river 
lines,  but  we  get  the  best  attainable  rate  to  secure  a  fair  pro- 
portion of  the  business  and  maintain  our  interests  at  those 
points.  We  make  those  rates  by  experience  as  to  what  we 
find  just  to  the  shipper,  and  our  rates  do  not  fluctuate  with 
the  changes  that  the  river  lines  may  see  fit  to  make.*'  This 
is  effected  by  making  the  first-class  rate  to  Corinth  45,  to 
Cherokee  48,  to  Tuscumbia  and  Florence  34 ;  and  other  class 
rates  in  proportion.  No  proof  of  rates  by  water  has  been 
submitted,  nor  any  facts  in  respect  to  the  commodities  for 
which  water  transportation  is  available. 

Proceeding  easterly  we  find  the  rates  as  follows :  Courtland 
52,  Decatur  34.  Decatur  is  the  crossing  of  the  Louisville  & 
Nashville  Railroad.    No  water  competition  is  found  except 
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locally  from  Decatur  through  Chattanooga  to  Knoxville. 
Proceeding  easterly  again :  Stevenson  55,  Chattanooga  72^ 
Athens  103,  Knoxville  76,  Johnson's  110,  Bristol  84. 

The  higher  rates  charged  from  Memphis  and  St.  Louis  to 
intermediate  points  in  East  Tennessee  than  to  Knoxville  and 
Bristol  are  not  conformable  to  the  uniform  rates  from  eastern 
cities  to  the  same  territory,  nor  was  any  satisfactory  explana- 
tion given  thereof.  Attention  was  called  to  the  fact  ths^t 
Bristol  is  reached  by  the  Norfolk  and  Western  from  tide- 
water on^the  Atlantic  ocean.  How  tl^  can  be  claimed  as  a 
reason  why  the  intermediate  points  should  be  charged  a 
greater  rate  from  Memphis  than  Knoxville  and  Bristol  receive 
was  not  made  clear. 

The  main  line  of  the  Louisville  &  Nashville  Bailroad 
extends  from  Cincinnati,  through  Louisville,  Nashville,  Bir- 
mingham, Montgomery,  and  Mobile,  to  New  Orleans.  A 
branch  line  extends  from  Memphis  Junction  in  Kentucky  to 
Memphis,  Tennessee ;  another  branch  line  from  St.  Louis,. 
Missouri,  crosses  the  Ohio  River  at  Evansville,  and  inter- 
sects the  Memphis  branch  at  Guthrie,  and  the. main  line  at 
Edgefield  Junction,  near  Nashville.  Various  other  branches 
are  operated,  including  one  to  Lexington,  Kentucky ;  one  to 
Jellico,  forming  with  the  East  Tennessee,  Virginia  &  Geoi^a. 
a  line  to  Knoxville ;  another  to  Owensboro,  on  the  Ohio 
River ;  another  from  a  point  in  Illinois  to  Shawneetown,  on 
the  Ohio  River ;  another  to  Pensacola,  Florida,  and  thenca 
east  161  miles  to  River  Junction ;  another  to  Sheffield,  Ala- 
bama, etc.  Altogether  it  includes  about  2,500  miles  of  road. 
This  mileage  has  been  reached  by  the  addition  from  time  to 
time,  successively,  of  diflferent  roads  to  the  general  system. 
About  2,200  miles  are  now  operated  directly  by  the  Louis- 
ville &  Nashville  Railroad  Company  in  its  own  right,  and  the 
remainder  are  under  its  control  as  owner  of  a  majority  of 
the  capital  stock  of  the  companies  operating  the  same. 

In  certain  respects  this  company  has  punctually  and  con- 
tinually complied  with  the  provisions  of  the  Act  to  regulate 
commerce,  particularly  in  the  matter  of  placing  tariffs  on  file 
in  the  office  of  the  Commission,  preparing  and  filing  statis- 
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tical  reports,  etc.  In  so  far,  however,  as  the  Act  to  regulate 
commerce  attempts  to  exercise  control  over  the  rates  charged 
for  the  transportation  of  freight,  and  the  principles  upon 
which  such  rates  are  constructed,  this  company  has  changed 
but  very  slightly  the  methods  which  it  was  accustomed  to 
employ  before  the  passage  of  the  law.  This  it  insists  is  not 
in  any  respect  due  to  a  spirit  of  antagonism  to  the  law,  but 
is  justifiable  under  the  construction  which  it  places  upon  the 
language  and  intention  of  the  statute.  The  views  which  it 
entertained  respecting  the  requirements  of  the  second,  third 
and  fourth  sections  of  the  Act  were  announced  to  the  Com- 
mission immediately  upon  its  organization,  and  were  at  that 
time  the  subject  of  careful  consideration,  the  result  reached  be- 
ing announced  in  the  opinion  above  referred  to  (1 1.  C.  C.  R.,31). 
That  opinion  defined  with  care  and  precision  the  principles 
which  would  govern  the  Commission  in  the  administration  of 
section  four,  or  the  short-haul  clause,  so-called,  of  the  Act 
to  regulate  commerce.  The  suggestion  was  made  in  its  con- 
clusion, "  that  strict  conformity  to  the  general  rule  is  possible 
in  large  sections  of  the  country  without  material  injury  to 
either  public  or  private  interests ;  and  that  in  other  sections 
the  exceptions  can  be  and  ought  to  be  made  much  less 
numerous  than  they  have  been  hitherto,  and  that  when  excep- 
tions are  admitted  the  charges  should  be  less  dispropor- 
tionate." 

The  order  for  temporary  relief  which  had  been  made  upon 
the  application  of  the  petitioner  was  allowed  to  remain  in 
force  until  the  date  originally  limited  for  its  expiration,  to 
afford  time  for  the  revision  of  tariffs  "  in  order  to  bring  them 
as  nearly  as  may  be  reasonably  feasible  into  harmony  with 
the  general  rule  of  the  statute,  and  with  the  views  expressed 
in  this  opinion."  And  it  was  further  added,  "That  they 
may  be  brought  much  nearer  to  conformity  than  they  now 
are,  without  the  sacrifice  of  any  substantial  interest,  we  have 
very  Uttle  question ;  and  as  business  adapts  itself  to  the  new 
principle  established  by  Congress,  it  will  no  doubt  be  found 
that  exceptions  can  safely  and  steadily  be  made  less  and  less 
numerous." 

This  opinion  was  filed  June  15, 1887.     The  tariffs  of  this 
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company,  as  they  were  from  time  to  time  received  by  tlie 
Commission,  failed  to  show  any  substantial  modification  in 
the  direction  referred  to.  What  were  known  as  competitive 
rates,  meaning  rates  lower  than  the  rates  charged  to  other 
points  in  the  vicinity,  were  taken  away  from  a  few  compara- 
tively unimportant  railroad  junction  or  crossing  points ;  but 
the  general  system  upon  which  the  rates  of  this  company 
were  constructed  remained  absolutely  without  change.  On 
October  22,  1887,  the  Commission  made  a  general  inquiry  of 
all  the  railroads  in  the  United  States  in  respect  to  the  con- 
formity of  their  rates  with  the  fourth  section  of  the  Act.  The 
reply  of  the  Louisville  &  Nashville  Bailroad  Company,  with 
arguments  of  its  officers  and  counsel  in  support  of  its  posi- 
tion, was  received,  and  appears  at  page  166  of  the  First 
Annual  Report  of  the  Interstate  Commerce  Commission. 
From  time  to  time  this  subject,  together  with  the  subject  of 
the  preparation  and  publication  of  tariffs  on  the  part  of  this 
company,  has  been  taken  up  by  correspondence  and  in  inter- 
views between  the  Commission  and  its  officials.  The  diffi- 
culties surrounding  the  situation  have  been  carefully  examined 
and  freely  admitted.  Suggestions  have  been  tendered  in  res- 
pect to  various  particulars  in  which  changes  in  the  direction 
of  conformity  to  the  law  might  be  made.  The  Commission 
was  given  to  understand  more  than  a  year  ago  that  a  general 
re-casting  of  the  company's  system  of  rate-making  was  in 
progress,  and  from  time  to  time  these  intimations  have  been 
renewed.  Nevertheless  upon  the  hearing  on  December  18, 
1888,  this  corporation  continued  to  plant  itself  firmly  upon 
the  position  that  its  tariffs  were  in  conformity  to  the  require- 
ments of  the  law,  and  that  no  change  in  any  respect  could 
properly  be  required  by  the  Commission. 

In  considering  the  questions  now  to  be  discussed  the  sub- 
ject necessarily  divides  itself  into  two  branches ;  first,  the 
general  method  employed  by  this  company  in  constructing 
its  rates  and  in  preparing  its  tariffs,  under  the  interpretation 
which  its  officials  have  given  to  the  law ;  and,  second,  the 
correctness  of  the  interpretation  of  the  fourth  section  of  the 
statute  which  has  been  applied  by  this  company  to  its  inter- 
state traffic. 
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First,  therefore,  we  consider  the  tariffs  of  the  Louisville  & 
Nashville  Bailroad  Company  in  the  light  of  the  requirements 
of  section  six  of  the  Act  to  regulate  commerce. 

Traffic  from  points  on  the  Ohio  River  and  north  thereof, 
passing  to  points  upon  and  beyond  the  line  of  the  Louisville 
&  Nashville  Bailroad,  is  controlled  by  two  general  tariffs, 
known  as  the  Southeastern  and  Southwestern  Freight 
Tariffs,  respectively.  The  latter  reaches  what  is  called  the 
Southwestern  territory,  lying  between  the  Mobile  &  Ohio 
Bailroad  and  the  Mississippi  Biver ;  the  other  reaches  what 
is  called  the  Southeastern  territory,  including  all  points  in 
the  Southern  States  east  of  the  Mobile  &  Ohio  Bailroad. 
Bates  to  the  Southwestern  territory  are  based  upon  rates 
from  St.  Louis,  and  are  said  to  be  controlled  by  the  Missis- 
sippi Biver  transportation.  Bail  rates  from  St.  Louis  to 
Memphis,  Yicksburg,  Natchez,  Baton  Bouge  and  New 
Orleans,  called  Mississippi  Biver  points,  are  fixed  with  refer- 
ence to  river  competition ;  and  the  same  river  competition 
extends  to  rates  between  Evansville,  Louisville  and  Cincin- 
nati, and  the  same  territory.  The  latter  rates  are  established 
with  relation  to  the  rates  from  St.  Louis  as  the  basis,  being 
to  many  of  the  points  in  the  Southwestern  territory  the 
same  as  from  St.  Louis ;  and  rates  from  Chicago,  Terre  Haute, 
Lidianapolis,  etc.,  are  fixed  by  agreed  differentials  higher 
than  the  St.  Louis  rate. 

To  the  Southeastern  territory  rates  are  made  upon  an 
entirely  different  basis,  substantially  being  the  rate  from  the 
initial  point  to  the  nearest  point  on  the  Ohio  Biver,  plus  the 
rate  from  such  Ohio  Biver  point  to  destination.  The  rates 
fixed  by  the  Southern  Bailway  and  Steamship  Association 
from  the  Ohio  Biver  crossings,  Cincinnati,  Louisville,  Evans- 
ville, and  from  Memphis,  are  taken  as  the  basis  to  basing 
points,  for  example,  Nashville,  Birmingham,  Montgomery, 
etc.,  and  from  those  points  freight  is  transported  to  local  and 
intermediate  points  in  all  directions  at  local  rates,  the  nearest 
common  or  competitive  point  to  the  point  of  destination,  or 
that  point  from  which  the  addition  of  the  local  to  destination 
would  give  the  lowest  rate,  being  used  as  the  basing  point. 

North-bound  rates  to  points  north  of  the  Ohio  Biver  from 
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the  southwestern  and   southeastern  territories,  respectively, 
are  made  upon  the  same  general  principles. 

Bates  to  local  points  on  the  lines  of  the  Louisville  &  Nash- 
ville Bailroad  are  constructed  under  the  same  rule,  its  con- 
nections being  furnished  with  its  local  rates  from  its  common, 
or  basing  points  to  its  local  points,  and  the  company  accept- 
ing a  through  rate,  so  made  on  what  is  called  the  "  lowest 
combination."  No  attempt  has  yet  been  made  to  modify 
this  system  of  combination  rates  by  any  general  tariff  or 
system  of  tariffis  applicable  to  the  lines  of  this  company. 
Tariffs  constructed  with  relation  to  distance  are  used  in  the 
same  manner  as  before  the  law — by  combination  with  the 
rates  to  the  agreed  basing  points. 

The  attention  of  the  officers  of  this  Company  has  been 
called  to  the  fact  that  the  law  contemplates  the  definite 
establishment  of  a  rate  of  charges  from  every  point  on  a  line 
under  one  management  to  every  other  point  on  the  same 
line,  which  the  ordinary  citizen  can  read  for  himself  and 
understand  without  difficulty.  The  reason  given  for  the  fail- 
ure of  this  company  to  remodel  its  tariffs  and  fix  definite 
rates  between  points  on  its  own  line  is,  that  it  has  not  as  yet 
found  it  possible  to  do  so.  It  is  claimed  that  the  complica- 
tions involved  are  too  great  to  be  practically  overcome.  For 
example,  while  the  law  obviously  requires  the  establishment 
and  publication  of  rates  from  Cincinnati,  Louisville,  etc.,  to 
points  between  Montgomery  and  Mobile,  this  company  finds 
it  necessary  in  making  its  freight  charges  upon  such  traffic 
to  instruct  its  agents  to  build  combinations  rather  than  to 
establish  rates  which  are  open  to  public  view.  It  further 
appears  that  the  chief  reason  why  this  company  has  not 
found  it  possible  to  establish  and  publish  a  series  of  actual 
rates  upon  its  individual  interstate  traffic  is  the  complex  sys- 
tem of  classification  in  use.  While  other  lines  in  all  parts 
of  the  United  States  have  gotten  over  the  same  difficulty  by 
a  simplification  of  the  Classifications  employed,  this  company 
has  hitherto  declined  to  change  its  classification  methods, 
and  has  used  the  difficulties  occasioned  thereby  as  an  excuse 
for  its  failure  to  conform  to  the  provisions  of  the  law.  Traffic 
to  its  basing  points  is  subject  to  the  Southern  Kail  way  and 
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Steamship  Classification,  while  traffic  from  its  basing  points 
to  its  local  stations  is  subject  to  its  local  classification.     This 
fact,  it  is  said,  renders  impossible  the  establishment  of  defi-  • 
nite  rates  from  initial  points  to  local  stations.     The  Traffic 
Manager  of  the  Company  states  as  follows  : 

**  A  solution  of  these  difficulties  is  apparently  offered  by 
applying  on  our  local  traffic  the  same  Classification  as 
applies  to  through  traffic;"  but  he  proceeds,  "the  fact 
remains  that  even  in  that  event  the  difficulties  are  not  over- 
come, and  the  impracticability,  if  not  impossibility,  of  print- 
ing a  local  tariff  always  adjusted  to  competitive  rates,  under 
the  peculiar  circumstances  governing  the  competition  at  so 
many  of  the  points  reached  by  this  company's  lines,  is  not 
therebv  surmounted." 

In  further  explanation  he  states  that,  "  while  the  Southern 
Railway  and  Steamship  Association  Classification  nominally 
applies  from  our  western  and  northern  termini  to  all  com- 
mon or  basing  points  upon  this  company's  lines,  as  a  matter 
of  fact  such  is  not  the  case.  To  Nashville  there  are  39 
specials,  to  Birmingham  there  are  35  articles  excepted  from 
the  general  classification,  to  Memphis  there  are  21  specials 
and  58  additional  exceptions  to  or  changes  in  the  general 
classification,  and  to  New  Orleans  and  Mobile  there  are  20 
articles  taking  specified  rates,  and  the  same  exceptions  as 
apply  to  Memphis." 

The  resulting  complication,  as  he  claims,  is  so  great  that  a 
steady  system  of  tariffs  is  impossible  to  be  intelligently  con- 
structed. The  company,  therefore,  made  no  attempt  to  com- 
ply with  the  law  in  this  respect. 

Other  elements  of  complexity  in  classification  might  be 
added  to  its  statement.  The  tarift'  from  Cincinnati  to  Louis- 
ville is  subject  to  the  Official  Classification,  and  the  same 
classification  applies  also  to  other  lines  of  traffic  handled  by 
the  Louisville  &  Nashville  where  the  competition  is  vnth  the 
Trunk  Lines  of  the  Northern  States ;  for  example,  between 
Nashville,  Lexington,  Memphis,  etc.,  and  the  eastern  cities. 
Between  St.  Louis  and  Shawneetown,  Evansville  and  Hen- 
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d(*rHoii  tlu*  Illinois  State  elasHiticatiou  in  employed.  In  the 
South  western  Freight  Tariflf  above  described,  which  is 
*  iiomiually  subject  to  the  Southern  Bailway  and  Steamship 
AKHociatioii,  there  appear  33  exception  sheets,  each  of  them 
grouping  a  large  number  of  aiiicles  varying  in  some  respects 
from  the  standard  classification,  and  rates  on  special  com- 
mcNlities  are  made  almost  without  number.  The  Local 
ClaHHitication  which  the  Louisville  &  Nashville  Railroad 
Company  i*mploys  on  all  local  traffic  and  in  all  combinations 
upon  traffic  deliverable  to  or  received  at  local  points  on  its 
lines,  differs  to  a  remarkable  degree  from  other  classifications 
elsewhere  in  general  use.  In  (explaining  the  difficiUties  of 
tlie  situation,  an  official  of  the  company  pointed  out  the  fact 
tliat  there  are  very  few  articles  in  referenct*  to  which  the 
euum(*ration  is  the  same  with  that  of  the  Southern  Railway 
and  Steamship  Classification.  The  Louisville  and  Nashville 
Local  Classification  is  in  its  result  much  hight^r.  A  com- 
putation '*  of  the  revenue  actually  derived  during  a  stated 
)M*ri<Nl  from  the  transportation  of  certain  classes  of  property 
lN»tw(»eii  certain  repres(*ntativ(^  local  stations  under  the 
C  lassification  now  in  use,  and  of  the  revenue  that  would  have 
lN*en  derived  from  the  transportation  of  the  same  kind  and 
quantity  of  freight  bt^tween  the  sjime  points  had  the  South- 
ern Railway  and  Steamship  Association  C'lassificaticm  been 
in  ust»,"  showed  that  flu*  loss  wcmld  have  been  over  ten  per 
c«*nt. 

N<*vertlu*l<»ss  it  is  claimed  that  during  the  past  twenty 
y(*ars,  this  company  has  done  much  in  the  way  of  uniform 
classification,  th<*  pres4*nt  Local  Classification  having  ))een 
substituted  for  no  less  than  twelve  different  classifications 
which  wen»  ftirmerlv  in  use. 

Since  the  passagt*  of  the  Act  to  n'gulate  <*ommerce,  how* 
ever,  so  far  as  appears  by  the  results  as  yi't  made  public, 
su<'h  progress  has  ceawd,  and  tin*  tt»n<lency  has  been  rather 
in  th(*  direction  of  increasing  c<»inplexity  than  of  simplifica- 
tion. 

It  is  unnecessarv  to  sav  that  a  confusion  created  or  main- 
taintMl  by  the  carrier  for  its  own  puq)osc»8,  cannot  l>e  used  to 
jostify  a  disobetlience  of  the  lam-.     If  changes  in  classification 
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methods  are  necessary  in  order  to  conform  to  the  require- 
ments of  the  statute,  such  changes  should  be  made  without 
hesitation.  One  of  the  most  valuable  results  from  the  pro- 
visions of  the  law  which  demand  the  establishment  and  pub- 
lication of  schedules  of  rates,  fares  q.nd  charges,  has  been 
found  to  be  the  fact  that  in  order  to  do  this  in  conformity 
with  the  statute  the  abandonment  of  old  classification 
methods  became  necessary  ;  local  classifications  almost  with- 
out number  have  been  suiTendered.  Throughout  the  entire 
country  this  simplification  has  gone  on,  forced  by  the 
mandatory  provisions  for  the  establishment  and  publica- 
tion of  tariffs  that  shall  not  be  varied  from,  and  in  respect  to 
which  the  rates  charged  shall  be  neither  higher  nor  lower 
than  the  actual  sum  named ;  nearly  every  road  in  the  land 
now  employs  on  its  local  traffic  the  general  classification  of 
its  section.  This  was  found  to  be  a  necessity  ;  the  law  could 
not  otherwise  be  obeyed,  and  the  results,  so  far  as  can  be 
observed,  are  satisfactory  both  to  the  public  and  the  carriers. 
The  only  attempt  at  justification  of  the  perpetuation  of 
confusion  by  any  argument  other  than  loss  of  revenue  (which 
manifestly  could  be  to  some  extent  if •  not  entirely  compen- 
sated by  re-adjustment  of  rates)  is  found  in  the  following 
statement  of  the  Company's  officers  : 

"  Should  the  Louisville  and  Nashville  Railroad  Company 
accept  a  classification  of  the  Trunk  Lines  on  shipments  from 
New  York  destined  to  a  point  on  its  line  between  Cincinnati 
and  Louisville  that  will  make  its  proportion  of  the  rate  from 
Cincinnati  either  less  or  more  than  it  would  receive  on  similar 
shipments  forwarded  from  Cincinnati  proper,  it  would  be  an 
unjust  discrimination,  either  for  or  against  Cincinnati. 
Should  the  Company  accept  a  classification  of  the  lines  north 
of  the  Ohio  River  on  shipments  from  Chicago  destined  to 
local  points  on  its  line  south  of  Louisville  that  would  make 
its  proportion  of  the  rate  from  Louisville  either  more  or  less 
than  it  would  at  the  same  time  be  receiving  for  the  trans- 
portation of  like  kind  of  property  from  Louisville  proper  to 
same  destination,  it  would  be  an  unjust  discrimination  in 
favor  of  or  against  Louisville.  The  same  is  true  of  traffic 
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reacliing  our  lines  at  Nashville,  Montgomery  and  other  junc- 
tion or  terminal  points." 

And  again : 

"When  this  traffic  reaches  the  competitive  point,  say 
Louisville,  Nashville,  Birmingham  or  Montgomery,  it  is 
transported  thence  by  us  to  the  local  point  for  the  same  rate 
and  under  the  same  classification  at  which  we  transport  simi- 
lar traffic  that  may  be  forwarded  by  merchants  from  those 
points  on  our  line.  This  is  the  only  way  to  prevent  an  unfair 
discrimination.  It  would  be  an  apparent  injustice  for  this 
Company  to  haul  a  car-load  of  meat,  or  even  a  box  of  dry- 
goods,  from  Nashville  for  a  local  station  south  of  Nashville 
at  a  lower  classification,  and  consequently  lower  rate,  when 
from  St.  Louis  or  Chicago,  than  when  from  Naslnille  proper." 

The  general  idea  of  this  line  of  reasoning  is,  that  it  is 
unjust  discrimination  against  Southern  distributing  points  to 
charge  in  the  aggregate  a  less  sum  on  business  passing 
through  such  points  to  local  points  beyond,  than  when  like 
commodities  are  puroliased  by  merchants  at  such  distributing 
points  and  by  them  re-forwarded.  This  question  has  several 
times  been  before  the  Commission  ;  and  it  has  repeatedly 
expressed  its  belief  that  such  a  charge  not  only  would  involve 
no  unjust  discrimination,  but  that  it  is  at  times  a  natural 
result  of  the  application  of  the  principles  established  by  the 
Act  to  regulate  commerce. 

Crews  agt.  Richmond  &  Danville  Railroad  Co.,  1  I.  C.  C. 

R.,  401 ;  (Danville  case). 
Martin  agt.  Chicago,  Burlington  &  Quincy  R.  R.,  2  L  C.  C. 

R.,  25   (Omaha  case). 
Second  Annual  Report  of  Interstate  Commerce  Commission, 

30 ;  (The  Law  in  its  Effect  upon  Cities). 

But  the  point  here  in  question  does  not  go  to  whe  extent 
claimed  ;  on  the  contrary,  the  discrimination  referred  to  only 
exists  in  case  the  local  shipment  is  under  a  higher  classifica- 
tion than  that  employed  in  the  shipment  to  the  distributing 
point.     If  the   classification  is  the  same   there  need  be  no 
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discriminatiou  whatever ;  the  question  then  becomes  one  of 
rates  purely.  The  argument  assumes  the  necessity  of  keep- 
ing on  foot  a  local  classification ;  a  necessity  which  is  not 
established  by  proof,  nor  in  any  way  obvious.  Assuming,  on 
the  other  hand,  that  the  local  classification  was  unknown,  the 
rate  from  Chicago  or  St.  Louis  to  a  local  point  could  still  be 
the  same  as  the  rate  to  the  distributing  point  with  the  local 
beyond  added,  or  it  could  be  less  should  a  through  rate  to 
local  stations  be  deemed  advisable  ;  and  in  neither  case  would 
any  unjust  discrimination  necessarily  be  effected. 

In  arranging  its  lo%!al  rates  this  Company  proceeded  orig- 
inally upon  a  distance  basis,  recognizing  the  principle  that  as 
distance  increases  the  proportionate  rate  should  decrease. 
Upon  the  taking  effect  of  the  Act  to  regulate  commerce  it 
filed  with  the  Commission  a  series  of  printed  tariffs  naming 
rates  of  freight  from  the  more  important  points  on  the  line, 
such  as  Cincinnati,  Louisville,  Nashville,  Montgomery,  Bir- 
mingham, Mobile,  New  Orleans,  etc.,  to  all  local  stations ;  it 
also  filed  a  local  freight  tariff,  in  the  form  of  a  bound  book 
compiled  July  1,  1885,  and  containing  the  schedules  from 
each  local  point  as  furnished  to  the  individual  station  agents. 
In  this  book  rates  are  shown  from  each  point  to  every  other 
point,  by  numerical  references  to  a  series  of  fifty  division 
numbers,  each  of  which  represents  a  line  of  class  rates, 
gradually  increasing.  It  is  admitted  that  the  tariff  rates 
between  far-distant  local  points  given  in  this  tariff  "  can,  in  a 
number  of  cases,  be  cut  by  combination  of  rates  to  and  from 
competitive  points  beyond,"  and  it  is  not  claimed  that  the 
agent  in  such  cases  "  would  apply  any  other  rate  than  that 
given  in  hi^  local  tariff."  But  there  is  said  to  be  little  or  no 
business  between  such  local  points,  and  that  practically  there 
is  little  injury  caused  by  the  inaccuracy  of  the  tariffs  placed 
in  the  agent's  hands. 

The  tariffs  from  the  basing  points  so  filed  were  in  force 
for  some  time  prior  to  the  passage  of  the  law,  and  in  most 
instances  they  remain  to  the  present  time  without  change. 
Tariff  No.  5,  dated  March  1,  1886,  may  be  taken  as  an  exam- 
ple ;  it  shows  rates  of  freight  from  Cincinnati  to  all  local 
stations  on  the  Louisville  &  Nashville  Boad.     Confining  our 
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attention  to  Class  1,  these  rates  increase  from  5  cents  at 
Newport,  Kentucky,  to  40  cents  at  Lagrange,  83  miles,  and 
remain  the  same  until  the  first  station  north  of  Louisville  is 
reached.  Rates  to  Louisville,  Nashville  and  other  competi- 
tive points  are  not  shown ;  leaving  Louisville,  the  first  rate 
from  Cincinnati  is  37  cents,  and  the  rates  increase  to  80  cents 
at  Bowling  Green,  whence  they  remain  identical  to  Nashville,  . 
a  distance  of  71  miles ;  leaving  Nashville  the  rates  commence 
at  72  cents  and  increase  to  $1.06  at  points  near  Decatur ; 
going  south  from  Decatur  they  increase  to  $1.25  at  points 
north  of  Birmingham ;  leaving  Birmingham  they  increase  to 
#1.45  at  points  between  Birmingham  and  Montgomery;  they 
further  increase  to  $1.60,  which  is  the  rate  named  to  all  points 
within  80  miles  of  Mobile ;  and  to  points  beyond  Mobile  the 
rate  is  $1.65  nearly  to  New  Orleans,  and  $1.70  for  the  last  25 
miles. 

The  rates  to  the  basing  points  are  as  follows :  Cincinnati 
to  Louisville,  25  cents;  Nashville,  53  cents;  Decatur,  99 
cents;  Birmingham,  $1.08;  Montgomery,  $1.08;  Mobile,  98 
cents ;  New  Orleans,  98  cents. 

Returning  now  to  the  first  section,  called  the  Cincinnati 
Division,  between  Cincinnati  and  Louisville,  it  appears  that 
the  rate  to  Sparta,  45  miles  from  Cincinnati,  is  28  cents, 
which  is  greater  than  the  rate  to  Louisville,  and  the  same  is 
true  in  respect  to  all  stations  between  Sparta  and  Louisville, 
a  distance  of  65  miles.  For  the  last  twelve  miles,  covering 
nine  stations  between  Anchorage  and  Louisville,  a  lower  rate 
than  the  tariflf  is  obtained  by  adding  to  the  Louisville  rate 
the  local  charges  back  from  Louisville  to  the  several  stations. 
In  reference,  therefore,  to  those  stations,  the  rates  of  freight 
named  in  the  tariflf  are  not  the  rates  that  would  be  actually 
charged,  according  to  the  Company's  system  of  working  rates. 
Although  the  Act  to  regulate  commerce  pointedly  says  that 
after  schedules  have  been  established  and  published  it  shall 
be  unlawful  to  charge  a  greater  or  less  compensation  than  is 
specified  in  such  published  schedule,  nevertheless  this  sched- 
ule of  rates  from  Cincinnati  to  the  stations  named  is  custom- 
arily departed  from  and  a  less  amount  is  charged.  This 
arises,  it  is  said,  from  the  fact  that  any  shipper  would  have 
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the  right  to  ship  to  Lonisville  at  the  LouisTille  rate  and  then 
return  his  shipment  at  the  local  rate  to  the  neighboring 
point.  This  is  nndonbtedlj  true,  and  wherever  rates  are 
established  less  for  the  longer  than  the  shorter  haul  it 
becomes  necessary  to  give  the  combination  at  points  near  the 
more  distant  terminal  or  basing  point  This  fact,  however, 
would  not  make  it  impossible  for  the  published  tariff  to  show 
the  rates  to  such  points  correctly  instead  of  incorrectly; 
under  such  circumstances  tariffs  may  be  so  constructed  that 
they  show  a  decreasing  rate  as  they  approach  the  more  dis- 
tant terminal.  The  real  reason  whv  this  tariff  can  not  be  so 
constructed  lies  in  the  matter  of  different  classifications  above 
described.  The  rate  from  Cincinnati  to  Louisville  is  subject 
to  the  Official  Classification.  Very  many  articles  are  classi- 
fied higher  in  the  LouisviUe  &  Nashville  Local  Classification 
than  in  the  Official,  and  in  point  of  fact  a  shipper  to  Louis- 
ville under  the  Official  Classification  and  thence  back  along 
the  line  under  the  Local  Classification  would  be  able  to 
extend  the  re-flex  influence  of  the  lower  through  rate  on 
many  and  probably  most  commodities  for  a  considerable  dis- 
tance east  of  Anchorage ;  so  long  as  two  Classifications  are 
used  in  constructing  rates  from  one  point  to  another  no  accu- 
rate publication  of  the  rate  can  be  made.  There  is  no  possi- 
ble way  of  escaping  from  this  difficulty  except  for  the  diver- 
sity of  classifications  to  yield  to  the  demands  of  the  law. 

As  Tariff  No.  5  is  further  examined  similar  inaccuracies 
repeatedly  appear.  The  rates  from  Cincinnati  to  both  Mobile 
and  New  Orleans  being  98  cents,  as  above  stated,  there  is  not 
a  single  point  between  those  places  at  which  the  combination 
is  not  less  than  the  published  tariff.  The  schedules,  there- 
fore, from  Cincinnati  for  the  entire  division  between  Mobile 
and  New  Orleans  are  untrue,  and  the  difference  in  classifica- 
tion intensifies  their  incorrectness. 

The  same  thing  exists  in  reference  to  the  entire  series ; 
they  are  full  of  mis-information  and  they  fail  to  conform  to 
the  requirements  of  the  law. 

While  this  subject  has  been  treated  as  though  the  methods 
of  computing  rates  by  combinations  was  well  known  by  all 
the  local  agents  of  the  Company,  as  well  as  by  its  shippers, 
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there  is  considerable  difficulty  in  assuming  such  to  be  the 
fact ;  if  so  it  arises  from  custom  and  oral  instruction,  rather 
than  from  any  explicit  orders  shown  to  have  been  issued. 
The  tariffs  themselves  contain  no  intimation  whatever  that 
any  reductions  from  the  tari£f  rates  are  obtainable  through 
combination  or  otherwise ;  such  tariffs  posted  in  the  stations 
and  placed  in  the  hands  of  station  agents  would  apparently 
authorize  the  coUection  of  the  charges  published.  Upon  the 
attention  of  the  officials  of  the  Company  being  called  to  this 
point  a  circular  was  produced,  dated  October  2,  1885, 
instructing  agents  at  Cincinnati,  Louisville,  Evansville, 
Owensboro,  Henderson  and  East  St.  Louis,  to  make  rates  to 
all  local  stations  south  of  Nashville  by  taking  the  rates  to 
NashviUe,  Decatur,  Birmingham,  Calera,  Montgomery,  Mobile 
or  Pensacola,  and  adding  the  rates  from  Nashville,  Birming- 
ham, etc.,  to  local  stations  whenever  the  total  rate  so  arrived 
at  is  less  than  the  tariff  rate  from  initial  point  to  said  local 
station.  No  circular  is  produced  authorizing  agents  at  any 
other  points  to  make  rates  in  this  manner  and  although. it  is 
not  believed  that  such  rates  are  customarily  made  otherwise 
than  in  conformity  with  the  method  testified  to  by  the  Com- 
pany's officials,  nevertheless,  in  the  absence  of  explicit 
instructions  there  is  obviously  a  door  open  for  a  great  amount 
of  imposition  upon  the  public. 

This  Company  has  been  at  considerable  pains  to  obtain 
information  from  its  station  agents  respecting  the  extent  to 
which  its  published  tariffs  are  consulted  by  their  patrons. 
With  very  few  exceptions  the  agents  unite  in  saying  that  the 
posting  of  the  rates  is  useless,  that  their  patrons  are  accus- 
tomed to  call  upon  them  for  information  respecting  each 
shipment  and  to  accept  the  figures  furnished  without  ques- 
tion, and  that  they  never  observe  them  examining  the  posted 
schedules.  The  collection  of  this  evidence  was  entirely  unne- 
cessary. In  view  of  the  fact  that  the  schedules  published  for 
posting  confessedly  do  not  give  the  rates  which  would  actu- 
ally be  charged  in  a  very  great  number  of  instances,  and  in 
view  of  the  double  classification  universally  employed  in 
shipments  to  basing  points  and  thence  to  local  points,  in 
both  directions,  it  is  not  at  aU  surprising  that  the  public  fail 
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to  consult  the  tariffs;  there  would  apparently  be  no  use  in 
their  doing  so,  as  any  information  which  they  might  gather 
from  schedules  so  prepared  would  be  of  no  practical 
value. 

What  the  custom  of  the  public  might  be  in  case  the  pub- 
lished schedules  conformed  to  the  requirements  of  the  law  is 
not  shown  by  any  experience  at  the  stations  of  this  road.  It 
is  proper  to  add,  however,  that  the  requirement  for  publica- 
tion found  in  the  law  is  based  upon  many  other  considera- 
tions besides  that  of  affording  information  to  local  shippers. 
The  necessity  of  establishing  and  maintaining  a  steady,  uni- 
form, open  tariff  rate  is  of  paramount  importance,  in  view  of 
the  evils  which  the  Act  to  regulate  commerce  attempts  to 
correct ;  and  obviously  the  first  and  most  efficient  method  of 
regulation  is  the  requirement  of  constant  publicity.  That 
this  requirement  has  proved  of  no  practical  value  upon  the 
line  of  the  carrier  now  in  question  does  not  arise  from  the 
fault  of  the  law,  but  from  the  fact  that  the  law  has  been  per- 
sistently disobeyed ;  whether  the  requirement  is,  or  is  not,  a 
proper  one,  is  a  subject  upon  which  it  would  be  improper  for 
the  Commission  to  enter ;  arguments  excusing  violation  of 
the  law  upon  the  theory  that  its  provisions  are  useless,  can 
not  be  entertained.  That  question  is  not  submitted  to  the 
discretion  of  the  Commission,  or  of  carriers.  The  require- 
ment of  the  law  is  obvious  and  plain ;  there  is  no  physical 
impossibility  in  constructing  classifications  and  rates  which 
shall  conform  thereto  ;  the  duty  of  the  Commission  is  clear, 
and  requires  it  to  insist  upon  such  classifications  and  sched- 
ules being  put  in  operation  by  the  Louisville  &  Nashville 
Bailroad  Company.* 

Coming,  in  the  second  place,  to  the  question  of  whether 
the  tariffs  of  the  Louisville  <fe  Nashville  are  in   conformity 


*  Since  the  above  opinion  was  prepared  the  following  letter  has  been 
received  from  the  Louisville  &  Nashville  R.  R.  Co.,  the  new  tarifls  referred 
to  were  received  by  the  Commission  on  March  28 ;  so  far  as  there  has  been 
opportunity  for  their  examination  they  appear  to  substantially  meet  the 
criticisms  above  made,  and  to  conform  to  the  requirements  of  Section  6  of 
the  Statute : 
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with  the  requirements  of  section  four  of  the  Act  to  regulate- 
commerce,  there  is  no  present  occasion  for  a  general  discus- 
sion of  the   meaning  of  this  section ;  the  views  of  the  Com- 

I^uisviLLE,  Ky.,  March  25,  1889. 
C.  C.  McCain,  Esq.. 

Auditor  Jfiterstale  Cfmi/Mrr^  Oomvuiwian^  Watihi?igtony  D,  C. 
DsAK  Sir: 

I  send  you  by  express  to-day  a  copy  of  this  company's  new  local  freight 
tariff  fixing  the  rate  for  transportation  of  freight  between  all  stations  on  the 
lines  of  the  Louisville  &  Nashville  Railroad  (owned,  leased  and  operated 
lines),  South  &  North  Alabama  Railroad,  Birmingham  Mineral  Railroad^ 
Owensboro  &  Nashville  liailway,  Nashville,  Florence  &  Sheffield  Railway^ 
and  Pensacola  k  Atlantic  Railroad. 

Several  months  were  spent  In  the  preparation  of  this  new  tariff  for  the 
purpose  of  properly  adjusting  the  company's  local  rates  to  the  classlfloati<m 
of  the  Southern  Railway  k  Steamship  Association.  It  was  desired  to  hav& 
the  tariff  effective  on  January  1,  1889,  and  blank  forms  were  printed  accord- 
Ingly  with  that  date.  It  was  found  impossible,  however,  to  have  the  tariffs 
properly  prepared  and  In  the  hands  of  agents  and  the  public  so  as  to  be 
effective  on  January  1,  and  It  was  therefore  made  effective  between  all  sta- 
tions on  January  15,  1889  Since  that  date,  therefore,  the  local  classifica- 
tion of  the  L.  &>  N.  R.  R.  ('ompany  has  been  the  Southern  Railway  & 
Steamship  Association  classification,  with  exceptions  as  noted.  Special 
efforts  were  made  to  adopt  the  S.  R.  k  S.  S.  A.  classification  entire  and  the 
exceptions  that  have  been  made,  few  In  number,  are  of  two  kinds : 

Ist.  Articles  for  which  the  S.  R.  &  S.  S.  A.  classification  provides  one 
class  while  the  local  classification  provides  another,  as  follows : 

Articles.  Class. 

S.  R.  &  S.  S.  L.  AN. 

Agricultural  Implements,  C.  L 5  L 

parrel  and  box  material,  C.  L A  N 

Boilers,  engines,  etc.,  V.  L 6  L 

Cars,  logging  or  raining,  C.  L 6  L 

Charcoal  in  bblH.  or  caskH,  C.  L A  M 

Dry  goods,  **  cotton  piece  goods,"  etc 6  3 

Lumber,  dressed  N.  O.  S.,  and  rough.  In- 
cluding fence  postH,  ett\,  C.  L 6  N 

Lumber,  dressed  N.  O.  S.,  and  rough,  In- 
cluding fence  posts,  etc.,  L.  C.  L 4  6 

Machinery,  N.  O.  S.,  (\  L 6  L 

Machinery,  cotton  mill,  (?.  L 6  L 

Oil,  coal  or  its  production,  In  tank  cars...  6  Special  tariffL 

Pipe  and  tile,  drain  or  roofing.  C.  L A  N 

Pipe,  earthen  or  concrete,  C.  L A  N 

Tobacco,   unmanufactured.   In  casks  or 

hogsheads 4  6 

Vehicles,  carriages,  buggies,  etc.,  C.  L...  4  L 

Vehicles,  wagons,  carts,  C.   L 5  L 
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mission  have  been  often  expressed ;  first  in  the  opinion 
-above  referred  to,  and  subsequently  in  repeated  instances. 
No  reason  for  modification  of  those  views  has  been  as  yet 
found,  either  upon  further  consideration  of  the  language  of 


2d.  Articles  for  which  the  S.  R.  A  S.  8.  A.  claBsification  provides  no  spe- 
cific class  but  governed  by  Note  9  of  said  classification.  In  order  to  pre- 
vent confusion  additional  classes  to  the  S.  H.  &  S.  S.  A.  schedule  have  been 
made  in  our  local  schedule,  designated  as  "  L  "  **  M  "  "  N,"  in  which  these 
articles  have  been  included.  Also,  as  a  matter  of  convenience,  this  com- 
pany has  indicated  articles  which  in  the  8.  K.  &>  8.  8.  A.  classification  take 
the  special  iron  rate  as  class  '*  I.''  While  we  have  comprised  in  the  list  of 
exceptions  printed  at  the  head  of  the  classification  our  rates  on  live  stock, 
they  are  not  properly  exceptions  to  the  8.  R.  &  8.  8.  A.  classification,  as 
that  classification  specially  provides  that  the  rates  on  live  stock  are  to  be 
the  locals  of  each  road. 

The  division  numbers  referred  to  in  the  table  of  rates  from  each  station 
will  be  found  in  the  local  tariff  in  tables  '*  A,"  **  B,''  *'  C,"  and  **  D,''  respec- 
tively. Table  "A"  prescribes  the  division  numbers  governing  the  charges 
between  all  stations  except  (1)  between  stations  on  the  Louisville,  Harrod's 
Creek  &  Westport  Railroad ;  (2)  between  stations  on  the  Pensacola  &  8elma 
Railroad  and  between  stations  on  the  Pensacola  &  Atlantic  Railroad ;  (3) 
between  stations  on  the  8t.  Louis  Division  and  branches.  Table  "  B  "  pre- 
scribes division  numbers  governing  the  charges  between  all  stations  on  the 
Louisville,  HaiTod*s  Creek  &  Westport  Railroad.  Table  *' C"  prescribes 
division  numbers  governing  charges  between  all  stations  on  the  Pensacola  & 
Atlantic  Railroad  and  between  all  stations  on  the  Pensacola  &  8elma 
Railroad.  Table  "  D"  prescribes  division  numbers  governing  the  charges 
between  all  stations  on  the  8t.  Louis  Division  and  branches ;  this  table 
being  fixed  by  the  Illinois  Railroad  and  Warehouse  Commissioners. 

In  connection  with  the  tarlffo  now  submitted,  I  beg  to  refer  you  to  the 
communication  from  Mr.  M.  H.  Smith,  Vice-President,  to  the  Interstate 
Commerce  Commission,  dated  Louisville,  March  21,  1887,  transmitting  the 
rates  then  In  effect  over  the  lines  owned,  leased  and  operated  by  this  com- 
pany. Also,  in  further  explanation  of  the  adjustment  of  rates  herein  made, 
I  beg  to  refer  to  the  statements  submitted  by  Mr.  M.  H.  Smith,  Vice-Presi- 
dent, and  myself,  at  a  hearing  before  the  Honorable  Interstate  Commerce 
Commission  at  Washington,  D.  C. ,  on  December  18,  1888. 

I  regret  that  there  has  been  some  unavoidable  delay  In  compiling  these 
tariffs  In  their  present  shape  on  file  with  the  Interstate  Commerce  Commis- 
sion, but  I  trust  that  the  form  In  which  they  are  now  presented  will  be  found 
convenient,  and  enable  you  to  refer  readily  to  any  rate  effective  between  any 
of  the  more  than  750  stations  that  these  tarifEs  govern. 

Yours  truly,  8.  R.  Knott, 

Traffle  Manager. 
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the  section,  or  in  the  light  of  facts  which  have  from  time  to 
time  been  developed  in  the  practical  conduct  of  interstate 
commerce.  The  Louisville  &  Nashville  Railroad  Company, 
as  has  already  appeared,  is  accustomed  on  very  many  parts 
of  its  several  lines  and  branches  to  charge  a  greater  sum  for 
the  shorter  haul  than  for  the  longer.  This  is  done  in  both 
directions,  and  upon  a  general  principle  of  regulating  its 
charges  which  had  been  in  force  for  many  years  prior  to  the 
passage  of  the  Act. 

Recognizing  as  correct  what  was  said  in  the  opinion  above 
cited  that  "  the  existence  of  actual  competition  which  is  of 
controlling  force  in  respect  to  traffic  important  in  amount 
may  make  out  the  dissimilar  circumstances  and  conditions 
entitling  the  carrier  to  charge  less  for  the  longer  than  for  the 
shorter  haul  over  the  same  line  in  the  same  direction,  the 
shoi-ter  being  included  in  the  longer  in  cases,  Jirst,  where  the 
competition  is  with  carriers  by  water,  which  are  not  subject 
to  the  provisions  of  the  statute,  ticcoml,  where  the  competi- 
tion is  with  foreign  or  other  railroads  which  are  not  subject 
to  the  provisions  of  the  statute,  thirds  in  rare  and  peculiar 
cases  of  competition  between  railroads  which  are  subject  to 
the  statute,  when  a  strict  application  of  the  general  rule  of 
the  statute  would  be  destructive  of  legitimate  competition  "; 
and  further  recognizing  the  fact  that  the  rates  of  this  carrier 
between  its  Ohio  River  terminals  and  points  like  Memphis^ 
New  Orleans,  and  to  some  extent.  Mobile,  Selma,  and  Mont- 
gomery are  affected  by  competition  with  carriers  by  water 
not  subject  to  the  regulation  of  the  Act,  it  nevertheless  is 
obvious  that  very  many  of  the  violations  of  the  fourth  sec- 
tion found  in  its  tariffs  cannot  be  justified  under  the  circum- 
stances and  conditions  above  defined. 

That  opinion,  among  other  things,  affirmed  that  the  excep- 
tional circumstances  and  conditions  did  not  arise  in  cases 
where  the  lesser  charge  on  the  longer  haul  has  for  its  motive 
a  purpose  to  build  up  particular  manufacturing  establish- 
ments or  special  branches  of  industry,  when  the  natural 
oflect  would  be  the  detriment  or  discouragement  of  others ; 
nor  where  it  is  designed  to  favor  business  or  trade  centers  at 
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the  expense  of  less  important  points ;  nor  where  the  lesser 
charge  on  the  longer  haul  is  merely  a  continuation  of  the 
favorable  rates  under  which  trade  centres  or  industrial  estab- 
lishments have  been  built  up. 

It  is  not  apparent,  in  respect  to  the  tari£fs  now  under  con- 
sideration, that  the  lesser  charge  on  the  longer  haul  has  for 
its  motive  the  encouragement  of  manufacturers  or  other 
branches  of  industry,  except  such  as  are  located  at  a  few 
favored  places ;  on  the  contrary,  many  examples  appear  in 
which  the  precise  converse  of  this  is  the  case,  and  the  rates 
as  constructed  operate  to  discourage  manufactures  and  to 
interfere  with  local  industries.  For  example,  on  the  line  of 
the  Louisville  &  Nashville  Railroad  from  20  to  80  miles 
south  of  Nashville,  in  Tennessee,  there  are  several  milling 
stations  from  which  south-bound  shipments  are  made  over 
the  line  of  this  company. 

A  circular  issued  January  30,  1889,  reads  as  follows : 

**  Effective  at  once,  rates  on  milled  products  of  grain  from 
Franklin,  Tenn.,  West  Harpeth,  Tenn.,  Claiborne,  Tenn., 
Dark's  Mills,  Tenn.,  Columbia,  Tenn.,  and  Pulaski,  Tenn.,  to 
all  points  named  in  Current  Southeastern  Tariff  and  Supple- 
ment thereto  (except  Clarksville,  Tenn.),  will  be  five  cents 
per  hundred  pounds  higher  than  the  rates  from  Nashville, 
Tenn." 

The  rates  charged  on  the  product  of  the  mills  in  question 
have  varied  somewhat  at  different  times  since  the  passage  of 
the  Act ;  the  present  basis  is  shown  by  the  above  circular. 
The  effect  upon  these  industries  of  a  higher  charge  than  is 
charged  Nashville  mills,  or  than  is  charged  Nashville  mer- 
cjiauts  who  distribute  through  the  tenitory  in  question,  is 
obvious. 

A  similar  state  of  things  exists  in  reference  to  milling 
points  in  Kentucky,  of  which  there  are  several  on  this  line 
of  road.  Another  circular,  dated  January  29,  1889,  estab- 
lishes rates  therefrom  to  points  south  on  mill  products,  as 
follows : 

**  Effective  at  once,  rates  on  milled  products  from  local  sta- 
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tions  to  all  points  named  in  current  Southeastern  and  South- 
western Tariffs,  and  Supplements  thereto,  (except  to  Nash- 
yille,  Tenn.,  and  Clarksville,  Tenn.),  are  as  follows:'* 

Below  appear  the  names  of  a  large  number  of  points  from 
which  agents  are  directed  to  make  through  rates  by  adding 
to  rates  from  Louisville,  or  fi-om  Evansville,  a  certain  number 
of  cents  per  hundred  pounds,  or  per  barrel  of  flour,  as  the 
case  may  be ;  for  example,  from  Bowling  Green,  Kentucky, 
114  miles  south  of  Louisville,  the  directions  are  to  add  to 
the  Louisville  rate  six  cents  per  hundred  on  flour  in  sacks, 
and  sixteen  cents  per  barrel  on  flour  in  barrels ;  from  Hop- 
kinsville,  Kentucky,  84  miles  south  of  Evansville,  add  to  the 
Evansville  rate  four  cents  per  hundred,  or  twelve  cents  per 
barrel.  Over  thirty  milling  points  are  thus  treated.  These 
rates  are  somewhat  more  favorable  than  they  have  been  at 
times  ;  nevei-theless  their  present  adjustment  affords  a  vivid 
illustration  of  the  tendencies  of  the  system  in  the  repression 
of  local  industries. 

The  same  state  of  things  exists  in  reference  to  other  com- 
modities, and  probably  with  greater  force  ;  or  example,  the 
charge  on  any  article  of  manufacture  at  points  like  Trenton, 
a  hundred  miles  south  of  Evansville,  to  points  in  the  more 
southern  States,  would  be  considerably  greater  than  the 
charge  from  Evansville  or  Henderson ;  and  so  in  respect  to 
all  points  in  Kentucky  and  Tennessee  south  of  the  terminals 
or  basing  points,  respectively.  And  so  again  the  charge  on 
flour  from  Bagdad,  Kentucky,  52  miles  east  of  Louisville,  to 
Newport  News,  is  27^  cents  per  100  lbs.  while  the  rate  from 
Louisville  to  Newport  News  is  only  18J^  cents  per  100  lbs. 
In  this  case  the  rate  fi*om  Louisville  and  from  Lexington  to 
Newport  News  is  the  same,  while  the  Louisville  &  Nashville 
R.  R.  Co.  charges  9  cents  per  hundred  pounds  additional  for 
the  haul  of  42  miles  from  Bagdad  to  Lexington. 

So  in  respect  to  rates  combined  in  the  other  direction. 
From  Louisville  to  Birmingham  the  rate  on  flour  is  40  cents 
per  barrel ;  to  Warrior,  24  miles  north  of  Birmingham,  the 
rate  is  made  by  the  addition  of  22  cents  local  from  Birming- 
ham to  Warrior  to  the  Birmingham  rate  in  car-loads,  and  24 
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cents  if  less  than  car-loads,  thus  making  the  rate  to  Warrior 
more  than  50  per  cent,  higher  than  the  rate  to  Birmingham. 
The  rate  on  oil  to  Cullman's,  54  miles  north  of  Birmingham, 
is  made  by  the  addition  of  18  cents  to  the  Decatur  and  the 
Birmingham  rate,  the  latter  being  37^  cents  from  Cincinnati, 
while  the  rate  to  Cullman's  is  55^  cents.  The  rate  on  oil 
from  Cincinnati  to  Montgomery  is  37^  cents,  and  to  Mobile 
24^,  while  the  rate  to  Greenville,  44  miles  south  of  Mont- 
gomery, is  58^.  These  figures  are  taken  from  the  oil  tariff 
of  the  Louisville  &  Nashville  Railroad  Company  taking  effect 
January  1 ,  1889.  Illustrations  of  this  character  might  be 
extended  without  limit.  They  are  of  the  precise  nature  of 
the  cases  which  the  Commission  had  in  mind  when  it  said, 
in  disposing  of  the  original  Louisville  and  Nashville  petition, 
that  ''  exceptions  can  be  and  ought  to  be  made  less  numer- 
ous than  they  have  been  hitherto,  and  when  exceptions  are 
admitted  the  charges  should  be  less  disproportionate." 

Li  advising  the  reduction  of  the  number  of  exceptions  to 
the  statutory  rule,  the  Commission  does  not  mean  that  par- 
ticular articles  should  be  excepted  from  the  customary  rates 
at  particular  points  or  upon  special  considerations,  but  that 
the  general  system  of  making  the  rates  at  points  like  those 
which  have  been  referred  to,  and  which  are  actual  cases  of 
complaint  received  by  the  Commission,  should  be  re-con- 
structed. 

The  principal  traffic  at  the  intermediate  points  will  be  car- 
ried on  at  local  rates  from  the  accustomed  points  of  supply 
in  the  immediate  vicinity,  and  while  some  slight  detriment 
may  occur  to  the  business  of  distribution  from  interior 
points,  nevertheless  the  intention  of  the  law  can  clearly  be 
seen  to  be  to  give  the  citizens  at  local  points  the  option  of 
dealing  with  far-distant  markets  upon  even  terms  with  citi- 
zens situated  at  points  that  have  been  heretofore  accustomed 
to  control  the  trade  of  large  surrounding  districts,  instead  of 
upon  terms  which  operate  to  prevent  them  from  doing  so. 
This  being  the  purpose  and  policy  of  the  law,  it  is  not  proper 
for  the  Commission,  or  for  the  carriers,  to  stand  in  its  way. 
In  the  opinion  of  the  Commission,  rates  like  those  men- 
tioned above,  to  CuUman's  and  to  Warrior,  or  like  the  rates 
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from  the  flouring  mills  in  Tennessee  and  Kentucky  to  south- 
eastern points,  unaffected  by  water  competition,  are  illegal 
and  unjustifiable.  No  circumstances  or  conditions  are  found 
to  exist  which  justify  in  such  cases  the  exaction  of  the  greater 
charge  for  the  shorter  haul  in  the  same  direction  over  the 
same  line. 

In  cases  where  actual  water  competition  exists,  which  is  of 
controUing  force  in  respect  to  traffic  important  in  amount, 
entitling  the  carrier,  under  what  the  Commission  believe  to 
be  a  liberal  though  just  construction  of  the  statute,  to  charge 
less  for  the  longer  than  for  the  shorter  haul  over  the  same 
line  in  the  same  direction,  the  question  still  remains  as  to  the 
disparity  which  may  properly  be  allowed  between  the  rates 
to  such  competitive  points  and  the  rates  upon  the  shorter 
haul  to  or  from  points  intermediate.  Upon  the  line  of  the 
Louisville  &  Nashville  Railroad  Company  this  disparity  is  at 
times  very  considerable,  so  considerable  as  to  be  unjust.* 
If  a  rate  on  oil  of  24^  cents  per  hundred  pounds  from  Cin- 
cinnati to  Mobile  is  a  remunerative  rate,  a  fact  which  must 
be  assumed  from  its  establishment  and  maintenance  by  the 
carrier,  then  a  rate  of  58^  cents  to  Greenville,  Alabama,  or 
55^  cents  to  Cullman's,  must  yield  an  amount  of  profit  wholly 
out  of  proportion  to  the  reasonable  requirements  of  compen- 
sation for  traffic  carried  for  the  public  by  a  common  carrier. 
In  the  Greenville  case  34  cents  per  hundred  pounds  remain 
after  paying  the  amount  of  24^  cents  which  the  Mobile  rate 
recognizes  as  a  reasonable  compensation  for  the  longer  ser- 
vice. It  is  difficult  to  ascertain  what  would  be  a  just  measure 
of  disparity  in  cases  where  the  circumstances  and  conditions 
of  the  case  warrant  an  exception  to  the  rule  of  the  statute. 
The  reduction  of  the  long  distance  rates  becomes  more 
extreme  as  the  severity  of  the  competition  increases  and  is 
often  found  to  be  the  greatest  at  the  terminus  of  the  longest 
route ;  nevertheless  it  is  always  optional  with  the  carrier  to 


♦The  new  tariffs  filed  by  this  Company  on  March  28,  1889,  considerably 
reduce  the  disparity  whidfc  formerly  appeared  between  rates  on  classified 
freight  to  local  points,  and  to  more  distant  competitive  points;  and  on  some 
portions  of  the  line  the  exceptions  heretofore  made  to  the  strict  rule  of  the 
fourth  section  have  now  disappeared. 
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decline  to  accept  traffic  that  does  not  afford  a  remunerative 
rate,  and  the  establishment  of  the  rail  rates  in  cases  of  this 
kind  has,  without  doubt,  at  times  been  occasioned  by  a  deter- 
mination to  absorb  the  traffic  and  prevent  the  maintenance 
of  competition  by  water. 

The  views  above  expressed,  which  have  been  illustrated  by 
actual  facts  concerning  the  traffic  of  several  important  roads, 
are  perhaps  sufficient  to  show  the  opinion  entertained  by  the 
Commission  concerning  the  matters  enumerated  in  the  Order 
of  Notice.  Other  carriers  to  whom  notice  was  given  attended 
the  hearing  and  the  investigation  embraced  to  some  extent 
their  methods.  Enough  has  been  already  said,  however,  to 
fairly  represent  the  condition  of  the  whole,  without  minute 
elaboration  concerning  the  remainder. 

The  Nashville,  Chattanooga  &  St.  Louis  is  closely  affiliated 
with  the  Louisville  &  Nashville ;  it  uses  the  same  classifica- 
tion on  local  business,  and  pursues  the  same  general  meth- 
ods. 

The  Central  Bailroad  and  Banking  Company  of  Georgia, 
which  operates  several  very  important  lines  connecting 
Savannah,  Georgia,  with  Macon,  Atlanta,  Columbus,  Mont- 
gomery, Selma  and  Birmingham,  has  from  time  to  time 
somewhat  modified  its  tariffs.  It  does  not  publish  with  the 
precision  required  by  the  law  interstate  tariffs  for  traffic  on 
its  own  lines  between  Alabama  and  Georgia  points.  In  its 
interstate  traffiic  to  and  from  the  eastern  cities  and  the  inte- 
rior it  was  formerly  accustomed  to  universally  employ  the 
system  of  combination  rates  above  described ;  of  late  it  has 
modified  its  custom  in  that  regard  by  establishing  between 
its  basing  points  a  grouped  line  of  rates,  reducing  the  dis- 
parity which  was  formerly  created  by  the  addition  of  locals 
in  every  case  and  which  necessarily  operated  to  make  some 
intermediate  point  higher  than  others  on  either  side.  For 
example,  in  an  amendment  of  December  15,  1888,  to  the 
pamphlet  entitled  "The  Best  Way  to  Ship,"  which  gives  rates 
from  eastern  cities  on  freight  shipped  by  water  to  Savannah, 
this  line  considerably  reduced  its  rates  to  intermediate  points. 
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making  the  rate  of  $1.31  on  the  first  class  a  maximum,  replac- 
ing in  some  cases  rates  which  were  as  high  as  $1.50,  $1.55 
and  $1.62 ;  for  example,  to  Cowarts,  situated  upon  a  branch 
of  this  system  running  southwest  from  Albany,  Georgia,  the 
rates  on  the  different  classes  from  New  York  City  were  as 
follows : 

1        2        3        456ABCDEH 


162  143  130  111  90  68  58  58  42  42  90  96 

These  rates  on  December  15th  last  were  made  as  follows : 

1        2       3456ABCDEH 


131     111     98    83    69    56    46    56    42    41    67    78 

Similar  reductions  were  made  at  other  points  on  the  same 
branch;  also  at  points  between  Americus  and  Eufaula; 
between  Davisboro  and  Macon ;  between  Sunnyside  and  East 
Point ;  between  Macon  and  Columbus,  etc.  So  far  as  these 
changes  have  extended  they  have  been  in  the  direction  of 
reducing  the  disparity  between  competitive  points  and  points 
intermediate.  Some  points  are  still  treated  as  competitive 
and  get  exceedingly  advantageous  rates  as  related  to  inter- 
mediate points,  concerning  which  it  is  difficult  to  see  the 
grounds  upon  which  the  discrimination  is  made. 

Upon  the  five  roads  operated  by  the  Cincinnati,  New 
Orleans  and  Texas  Pacific  Kailway  Company,  called  the  Queen 
&  Cresent  Route,  local  rates  have  been  established  which 
are  progressive  in  their  form  and  not  violating  the  general 
rule  of  the  fourth  section  of  the  Act  except  at  river  points. 
Traffic  over  this  line  from  points  north  and  east  of  the  Ohio 
Kiver  is  controlled  by  the  same  principles,  except  in  the 
vicinity  of  certain  river  and  junction  points,  for  example, 
Chattanooga,  Birmingham,  Meridian,  Jackson,  Vicksburg, 
Shreveport,  New  Orleans,  etc.  At  some  of  these  cities  actual 
water  competition  exists.  In  respect  to  other  basing  points 
shown  on  this  company's  through  freight  tariff,  situated  on 
its  line  and  on  the  lines  of  its  connections,  it  expresses  a 
willingness  to  engage  in  a  general  re-adjustment  of  rates  for 
the  purpose  of  more  strict  conformity  with  the  rule  of  the 
fourth  section  of  the  Act.     So  long  as  the  rates  of  its  com- 
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petitors  at  points  where  the  line  of  this  road  is  crossed,  and 
other  points  in  its  vicinity,  are  made  as  at  present,  for  this 
company  to  change  its  own  tariflf  would  apparently  involve 
the  abandonment  of  traflSc.  Its  officers  are  quite  ready  to 
say  that  the  changes  which  it  has  made  in  the  direction  of 
conformity  to  the  law  have  not  been  detrimental  to  its  revenue, 
but  on  the  contrary  have  benefited  the  carrier  and  have  pro- 
duced a  feeling  of  satisfaction  along  its  line,  which  is  of 
material  assistance  to  the  prosperity  of  the  road. 

Similar  results  have  been  experienced  by  the  Illinois  Cen- 
tral and  other  southern  roads  which  have  entered  upon  the 
same  policy. 

So  far  therefore  as  the  experience  of  carriers,  during  the 
time  since  the  passage  of  the  Act,  has  developed  results  con- 
sequent upon  the  actual  introduction  and  application  of  the 
short-haul  rule,  it  is  clear  that  the  evils  anticipated  were,  to 
a  large  extent,  non-existent,  and  that  the  relations  between 
the  carriers  and  their  patrons  have  been  quite  materially 
improved.  It  is  also  clear  that  the  present  is  not  the  time  to 
stop  the  movement  in  this  direction,  but  that  it  should  be 
still  further  pressed  in  conformity  with  the  suggestions  here- 
inbefore made.  The  additional  changes  called  for  embrace 
many  of  the  topics  enumerated  in  the  Order  of  Notice  under 
which  this  proceeding  has  been  had. 

The  greater  charge  for  the  transportation  of  a  like  kind  of 
property  for  a  shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction  is  found  to  be  made  at  many 
points  where  it  is  in  the  opinion  of  the  Commission  unjustifi- 
able ;  the  disparity  between  the  charges  made  at  different 
points  over  the  same  line  is  in  some  instances  apparently 
much  too  great.  The  form  of  the  tariffs  as  prepared  in  many 
cases  does  not  meet  the  requirements  of  the  law;  and  in 
other  cases  the  tariffs  do  not  show  the  rates  actually  charged 
to  shippers.  Combination  rates  are  made  which  are  different 
from  the  rates  specified  in  the  tariffs  as  published  and  filed  ; 
the  classifications  in  use  remain  complicated  and  involved, 
containing  many  exceptions  and  variations  ;  different  classifi- 
cations are  at  times  used  upon  the  road  of  the  same  carrier 
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for  the  shipment  of  the  same  commodity  to  neighboring 
points ;  at  times  two  or  more  classifications  are  employed 
upon  the  same  shipment  in  fixing  a  so-called  combination 
rate  upon  the  line  of  a  single  carrier,  or  of  two  or  more  con- 
necting carriers.  In  these  and  other  respects  which  have 
been  above  described  the  methods  pursued  are  not  in  con- 
formity with  the  requirements  of  the  Act  to  regulate  com- 
merce. 

The  Commission  has  repeatedly  said  that  the  re-arrange- 
ment of  rates  and  the  simplification  of  classifications  are 
matters  which  the  carriers  should  undertake  and  should 
carry  forward  for  themselves.  Many  questions  of  detail  are 
involved  with  which  it  would  not  be  easy  for  the  Commission 
to  deal.  In  order  to  effect  the  reforms  recommended  much 
labor  and  care  are  necessarily  required,  and  a  reasonable 
time  for  the  purpose  should  be  allowed. 

The  order  of  the  Commission  therefore  is  that  the  carriers 
named  in  the  order  of  notice  comply  with  the  Act  to  regu- 
late commerce  in  the  particulars  and  respects  hereinabove 
pointed  out,  without  unnecessary  delay,  and  make  report  to 
the  Commission  of  their  action  in  the  premises.  If  the  action 
so  reported  shall  seem  to  the  Commission  to  fall  short  of 
what  is  required  by  the  law,  further  action  will  be  taken. 
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m  RE  EICE,  ROBINSON  AND  WITHEEOP  v.  THE 
WESTERN  NEW  YORK  AND  PENNSYLVANIA 
RAILROAD  COMPANY. 

Petition  by  Complainants  for  leave  to  open  this  case  and  take  further  testi- 
mony therein.    Received  and  decided  April  15,  1889. 

After  a  case  has  been  decided,  a  petition  to  open  it  for  further  testimony 
and  a  re-hearing  should  be  verified,  and  should  indicate  the  nature  of 
the  new  testimony  and  its  purpose. 

When  a  question  of  general  public  interest  is  involved,  the  Commission,  in 
its  own  discretion,  and  in  furtherance  of  justice,  may  open  a  case  to  give 
parties  the  benefit  of  a  more  extended  investigation  of  the  same  subject 
matter  in  other  pending  cases. 

MEMOBANDUM. 

By  THE  Commission  : 

A  decision  adverse  to  the  complainants  was  rendered  in 
this  case  on  the  30th  day  of  November,  1888. 

Since  that  date  complaints  have  been  filed  by  other  refiners 
and  shippers  of  oil  in  the  same  territory  against  the  same 
railroad  company  and  other  lines  of  road  concerning  the 
rates  charged  for  transporting  refined  oil,  and  those  cases, 
being  at  issue,  have,  been  set  for  hearing  at  Titusville,  on  the 
15th  and  16th  of  May  next.  The  complainants  ask  for  leave 
to  give  further  testimony  in  this  case  at  the  same  time  and 
place. 

The  petition  now  presented  sets  forth  certain  points  in 
support  of  which  further  testimony  is  asked  to  be  taken. 
These  are  substantially  the  same  questions  litigated  on  the 
former  hearing,  and  it  is  not  stated  that  new  testimony  has 
been  discovered  or  that  material  evidence  of  a  di£ferent  char- 
acter can  now  be  given,  nor  is  the  petition  verified,  as, 
strictly,  such  petitions  should  be. 

It  is  set  forth,  however,  that  the  traffic  will  not  bear  the 
rate  charged  to  BuflFalo,  and  that  the  condition  of  respond- 
ent's business  warrants  a  reduction  of  the  rate. 

As  conditions  of  transportation  vary  from  time  to  time, 
and  rates  should  ordinarily  be  adjusted  to  such  changed  con- 


88  INTERSTATE   COMMERCE   COMMISSION  REPORTS. 

ditions,  it  is  possible  that  the  petitioners  may  be  able  to  show 
that  a  lower  rate  at  the  present  time  is  reasonable  and  just, 
and  it  is  only  fair  that  they  should  have  the  opportunity  to 
do  so.  The  petition,  however,  would  be  insufficient  in  ^ 
court  of  law,  as  it  is  only  unspecified  cumulative  evidence 
upon  points  already  adjudicated  that  is  proposed  to  be  given, 
and  standing  alone  it  would  be  sufficient  here,  although  tech- 
nical rules  of  procedure  are  not  insisted  on,  and  equitable 
considerations  largely  enter  into  the  question  of  rates.  But 
as  the  whole  subject  of  rates  upon  refined  oil  is  to  be  investi- 
gated in  the  same  locality,  and  all  the  refiners  similarly  situ- 
ated have  interests  in  common,  these  petitioners  ought  not 
to  be  precluded  from  sharing  the  benefit  of  any  light  that 
may  come  from  that  investigation.  In  view  of  that  fact  and 
in  the  furtherance  of  justice  the  defects  of  the  petition  may 
be  disregarded.  Under  such  circumstances  the  Commission 
might  with  propriety  open  a  case  without  an  application  for 
the  purpose,  and  without  previous  notice  to  either  party. 

An  order  may  be  entered,  therefore,  that  the  case  will  be 
regarded  as  opened  for  further  evidence  at  the  time  and  place 
mentioned,  upon  the  points  specified  in  the  petition,  and  the 
testimony  taken  in  the  other  cases  to  be  cosidered  in  this 
case  so  far  as  it  may  be  applicable. 
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IN  THE  MATTER  OF  THE  INVESTIGATION  OF  THE 
ACTS  AND  DOINGS  OF  THE  GRAND  TRUNK 
RAILWAY  COMPANY  OF  CANADA  IN  THE 
TRANSPORTATION  OF  TRAFFIC  FROM  THE 
UNITED  STATES  INTO  CANADA. 

Hearing  at  Washington,  AprU  4,  1889.    Decision  filed  April  18,  1889. 

The  provisions  of  the  Act  to  regulate  commerce  apply  to  foreign  as  well  as 
domestic  common  carriers  engaged  in  the  transportation  of  passengers 
or  property,  for  a  continuous  carriage  or  shipment,  from  a  place  in  the 
United  States  to  a  place  in  an  adjacent  foreign  country. 

The  common  carriers  engaged  in  such  transportation  are  subject  to  the  pro- 
visions of  the  Act  in  respect  to  the  printing  of  schedules  of  rates,  fares, 
and  charges  for  the  traffic  they  carry,  the  posting  and  filing  with  the 
Interstate  Commerce  Commission  of  copies  of  such  schedules,  the 
notice  of  advances  and  reductions,  and  the  maintenance  of  the  rates, 
fares  and  charges  established  and  published  and  in  force  at  the  time. 

Such  common  carriers  are  also  subject  to  the  provisions  of  the  Act  in 
respect  to  joint  tariffs  of  rates,  fares  and  charges  for  continuous  lines 
or  routes. 

The  carriage  of  freights  can  not  be  prevented  from  being  treated  as  one 
continuous  carriage  from  the  place  of  shipment  to  the  place  of  destina- 
tion by  any  means  or  devices  intended  to  evade  any  of  the  provisions 
of  the  Act. 

Under  the  provisions  of  the  Act  the  Grand  Trunk  Railway  of  Canada  is 
required  to  print,  post  and  file  its  schedules  of  rates  and  charges  for  the 
transportation  of  property  from  points  in  the  United  States  to  points  in 
Canada,  and  cannot  lawfully  charge,  demand,  collect,  or  receive  from 
any  person  or  persons  a  greater  or  less  compensation  therefor,  or  for 
any  services  in  connection  therewith,  than  is  specified  in  such  published 
schedule  as  may  at  the  time  be  in  force. 

Upon  an  investigation  by  the  Commission  it  appeared  that  the  Grand  Trunk 
Railway  Company  of  Canada  transports  coal  and  coke  under  a  schedule 
specifying  a  total  rate  from  BulTalo,  Black  Rock,  and  Suspension  Bridge, 
in  the  United  States,  to  Hamilton,  Dundas,  and  several  other  points  in 
Canada,  and  that  the  published  tarilT  rate  for  such  transportation  from 
points  named  to  Hamilton  and  Dundas  is  one  dollar  a  ton,  but  that  it 
accepts  a  reduced  charge  or  allows  a  rebate  of  twenty-five  cents  a  ton 
in  favor  of  certain  consignees  at  Hamilton,  Dundas,  and  other  points 
in  Canada. 

Held^  that  the  reduced  charge  accepted,  or  rebate  allowed,  is  in  violation  of 
the  Act  to  regulate  commerce  and  unlawful. 

The  Interstate  Commerce  Commission  has  authority  to  institute  investiga- 
tions and  to  deal  with  violations  of  the  law  independently  of  a  formal 
complaint,  or  of  direct  damage  to  a  complainant. 
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Ashley  Pondy  for  Michigan  Central  Bailroad  Co. 
Otto  Kirchner  and   E,  W,  Meddattgh,  for  Grand  Trunk 
Railway  Co. 

REPORT  AND  OPINION  OP  THE  COMMISSION. 

ScHOONMAKER,  Commissioner: 

On  the  26th  day  of  March,  1889,  documentary  evidence 
was  filed  with  the  Interstate  Commerce  Commission,  by  the 
Michigan  Central  Bailroad  Company,  tending  to  show  that 
the  Grand  Trunk  Railway  of  Canada  had  violated,  and  was 
still  violating,  the  provisions  of  the  Act  to  regulate  com- 
merce, by  granting  rebates  on  trafiic  taken  and  carried  by  it 
from  points  in  the  United  States  to  points  in  the  Dominion 
of  Canada,  and  also  by  charging  less  than  its  published 
tariff  rates  on  such  traffic.  The  Commission  thereupon,  on 
said  26th  day  of  March,  1889,  issued  an  order  notifying  the 
said  Grand  Trunk  Railway  Company  of  Canada  to  appear 
before  the  Interstate  Commerce  Commission,  at  Washington, 
on  the  4th  of  April,  1889,  to  answer  concerning  the  aforesaid 
matters,  and  to  submit  to  such  investigation  as  might  be 
made  by  the  Commission.  The  order  having  been  duly 
served,  the  Grand  Trunk  Railway  Company  duly  appeared 
on  said  day,  by  its  Counsel  and  its  Traffic  Manager,  and  the 
Michigan  Central  Railroad  Company  also  appeared,  by  its 
President  and  its  counsel. 

By  consent  of  the  respective  parties  the  facts  as  they 
appeared  in  the  documentary  evidence  which  had  been  filed, 
were,  for  the  purposes  of  the  hearing,  admitted  to  set  forth 
correctly  the  facts  in  the  case. 

The  material  facts  are  as  follows :  The  Grand  Trunk  Rail- 
*  way  Company,  a  corporation  chartered  under  Canadian  laws 
and  operating  its  principal  lines  in  that  country,  is  engaged 
in  the  transportation  of  traffic  from  points  in  the  United 
States  to  divers  points  in  the  Dominion  of  Canada,  and 
uses  for  the  purpose  of  such  transportation  the  Suspension 
Bridge  across  the  Niagara  river,  near  Lewiston.  For  the 
purpose  of  such  transportation  said  Grand  Trunk  Railway 
Company  publishes  and  files  with  the  Interstate  Commerce 
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Commission  tariffs  of  its  rates  and  charges  upon  such  traffic. 
A  tariff  sheet  for  this  purpose,  taking  effect  October  15, 
1888,  was  published  and  filed  with  the  Commission.  This 
tariff  shows  rates  from  Buffalo,  Black  Bock,  and  Suspension 
Bridge,  all  in  the  United  States,  to  divers  points  in  the 
Dominion  of  Canada.  The  rates  from  the  points  named  to 
Hamilton  and  Dundas,  in  Canada,  are  one  dollar  per  ton 
on  coal  and  coke,  and  to  Chatham  $1.25  per  ton,  and  differ- 
ent rates  to  other  different  points. 

Some  correspondence  having  taken  place  in  November  and 
December,  1888,  and  January,  1889,  in  reference  to  the  con- 
signment of  three  car-loads  of  coal,  by  mistake,  from  the 
Buffalo,  Rochester  &  Pittsburgh  B.  B.  Co.  and  N.  Y.  Central 
B.  B.  Co.  to  the  Michigan  Central  Bailroad,  that  were  intend- 
ed to  be  consigned  over  the  Grand  Trunk  Bailway  to  Hamil- 
ton, in  Canada,  it  appeared  by  a  claim  made  for  a  reduced 
rate  on  the  coal,  by  the  consignees  at  Hamilton,  that  the 
Grand  Trunk  Bailway  allowed  certain  rebates,  or  accepted 
rates  less  than  those  specified  in  the  published  tariffs,  to  cer- 
tain consignees  in  Canada.  Following  this  discovery,  on  the 
8th  of  February,  1889,  President  Ledyard,  of  the  Michigan 
Central  Bailroad  Company,  addressed  to  General  Manager 
Hickson,  of  the  Grand  Trunk  Bailway  Company,  at  Mont- 
real, a  letter,  of  which  the  following  is  a  copy : 

"Detroit,  Michigan,  February  8, 1889. 

*' Joseph  Hickson,  Esq., 

"  General  Manager  of  the  Grand  Trunk  Railway ^  Montreal. 

"  Dear  Sir  :  Written  evidence,  of  the  reliability  of  which 
there  seems  to  be  no  question,  has  come  into  my  possession, 
showing  that  during  the  month  of  October  last  the  published 
tariff  of  your  company  on  coal,  coke,  etc.,  from  Buffalo, 
Black  Bock  and  Suspension  Bridge,  to  certain  points  in 
Oanada,  being  $1.00  per  ton,  special  rates  of  75  cents  per 
ton  on  this  traffic  were  quoted  by  your  company,  and  the 
traffic  carried  at  such  rates. 

"  Your  traffic  officers  hold,  I  am  advised,  that  traffic  con- 
signments from  Buffalo,  Black  Bock,  or  Suspension  Bridge 
to  Canadian  points,  is  not  subject  to  the  provisions  of  the 
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Interstate  Commerce  Act.  I  hold  differently,  and  in  order  to 
settle  the  matter,  propose,  unless  you  have  serious  objections 
thereto,  to  lay  these  papers  before  the  Interstate  Commerce 
Commission,  and  ask  for  a  nding  thereon. 

"  Yours  truly, 
(Signed)  "  H.  B.  Ledyard, 

"  Presidents 

On  the  16th  day  of  February,  1889,  the  General  Manager^ 
to  whom  the  foregoing  letter  was  addressed,  replied  as  fol- 
lows: 

"  Dear  Sir  :  I  duly  received  your  letter  of  the  8th  inst.^ 
respecting  the  rates  charged  by  the  Grand  Trunk  Com* 
pany  on  coal  from  Buffalo  and  Suspension  Bridge,  to  certain 
points  in  Canada. 

"  You  are  correct  in  stating  that  a  portion  of  this  traffic 
has  been  carried  on  a  rate  of  75  cents  per  ton.  This  75-cent 
rate  is  not  concealed,  and  every  shipper  similarly  circum- 
stanced has  the  benefit  of  the  conditions. 

"  In  the  case  of  the  smaller  shippers,  our  yards  are  encum*^ 
bered  with  consignments  to  be  taken  away  as  found  conven- 
ient by  consignees.  In  the  case  of  large  shippers,  yards  are 
provided  or  arrangements  made  for  at  once  releasing  the 
cars.  The  *  circumstances  and  conditions '  therefore  are  not 
similar ;  and  there  is  no  unreasonable  or  unfair  discrimina- 
tion  in  quoting  a  lower  rate  to  all  shippers  who  provide  spe- 
cial facilities  for  promptly  handling  large  consignments  of 
coal. 

"This  course  appears  to  me  to  be  consistent  with  the 
interests  of  the  railway  carriers ;  and  there  is  no  principle 
involved  which  would  conflict  with  the  laws  of  the  United 
States. 

"  I  cannot  see  that  anything  will  be  gained  by  taking  the 
matter  before  the  Interstate  Commerce  Commission,  and  I 
trust  that  on  further  consideration  you  will  not  think  it  neces- 
sary to  do  so.  Are  the  interests  of  the  Michigan  Central 
Company  in  any  way  prejudiced  by  the  existing  arrange- 
ments  ? 
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"The   Grand  Trunk  Company  are  acting  strictly  under 

legal  advice  in  regard  to  this  business. 

"Yours  truly, 
(Signed)  "J.  Hickson, 

"  General  Manager, 

**  H.  B.  Ledyard,  Esq., 

^^ President  Michigan  Central  Railroad^  Detroit^  Mich^ 

Further  correspondence  took  place,  the  whole  of  which 
need  not  be  given.  On  the  21st  of  February,  1889,  Mr.  Led- 
yard again  wrote  to  Mr.  Hickson,  as  follws : 

"  Detroit,  Michigan,  February,  21, 1889. 
Joseph  Hickson,  Esq., 

General  Manager  Grand  Trunk  Railway ,  Montreal, 

**Dear  Sir:  I  have  your  letter  of  February  16,  with 
regard  to  the  concessions  from  tariff  allowed  by  your  com- 
pany on  shipments  of  hard  coal  and  coke  from  Suspension 
Bridge  and  Buffalo. 

"  About  a  year  since,  I  wrote  to  the  Interstate  Commerce 
Commission,  asking  for  a  decision  as  to  whether  traffic  orig- 
inating at  the  American  Frontier,  consigned  to  points  in 
Canada,  was  subject  to  the  provisions  of  the  Interstate  Com- 
merce Act,  and  received  reply  from  the  Commission  that  it 
inrould  so  hold. 

"  In  this  case  the  situation  is  simply  this :  Your  company 
-and  this  agreed  upon  the  tariff  from  Buffalo  and  Suspension 
Bridge  to  common  points  in  Canada.  We  found  after  a 
period  that  certain  dealers  at  certain  points  where  our  sys- 
tems come  in  competition,  had  been  allowed  by  your  com- 
pany concessions,  and  dealers  by  our  line  at  once  set  up  the 
claim  that  they  must  receive  a  similar  consideration.  I  do 
not  think  that  the  question  as  to  whether  a  shipper  sends  a 
large  amount  or  a  small  amount,  or  whether  he  has  his  own 
terminals,  or  uses  those  of  the  railroad  company  for  unload- 
ing the  freight,  would  in  any  way  be  construed  by  the  Inter- 
state Commission  as  entitling  your  company  to  give  to  largest 
shippers,  or  those  who  own  their  own  terminals,  lower  rates 
than  you  do  similar  shippers  not  so  circumstanced.  At  any 
rate,  if  your  construction  of  the  law  is  correct  it  should  be 
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known,  as  then  the  whole  question  of  rates  to  be  charged 
would  turn  upon  the  relative  amounts  of  shipments,  and  the 
relative  facilities  for  taking  care  of  the  same. 

"  This  company  certainly  cannot  consent  to  the  system  you 
have  established  in  Canada,  of  paying  rebates  on  this  traffic, 
being  continued,  no  matter  what  the  circumstances  are,  unless- 
it  shall  be  shown  that  payment  of  such  rebates  is,  under  the 
provisions  of  the  Interstate  Commerce  Act,  proper.  Our 
counsel  holds  that  it  is  not.  We  have  the  ruling  of  the  Com- 
mission, as  I  have  before  stated,  that  this  traffic  is  subject  to- 
the  provisions  of  that  Act. 

"  It  is,  therefore,  my  purpose,  with  your  consent  to  simply 
lay  the  matter  before  the  Commission,  and  if  necessary, 
make  a  friendly  complaint  against  your  company,  in  order  to 
obtain  a  ruling  as  to  whether  the  views  of  your  counsel  or  of 
ours  are  correct.  If  you  prefer,  and  it  can  be  done,  the  best 
way  might  be  to  send  a  copy  of  your  letter,  with  the  papera 
I  have,  to  the  Commission,  asking  them  to  make  a  ruling 
thereon.  Should  they  decline  to  do  so,  then  the  friendly 
complaint  will  probably  be  admitted. 

"While  you  state  in  your  letter  that  the  75-cent  special  rate 
is  not  concealed,  yet  I  would  call  your  attention  to  the  fact 
that  the  tariffs  of  your  company,  of  which  I  have  several, 
publish  a  rate  of  $1.00,  and  that  so  far  as  the  public  is  con- 
cerned, that  must  be  the  governing  rate.  I  do  not  believe 
that  any  carrier  is  authorized  to  carry  at  a  rate  less  than  that 
named  in  its  tariff. 

"Yours  truly, 
(Signed)  "  H.  B.  Ledyard, 

''I^esidentr 

This  was  answered  by  Mr.  Hickson  on  the  6th  of  March 
as  follows : 

"  Montreal,  March  6, 1889. 

"My  Dear  Sir:  A  pressure  of  engagements  connected  with 
legislation  pending  at  Ottawa  has  prevented  me  replying 
earlier  to  your  letter  of  the  21st  ult. 

"  I  really  do  not  see  that  anything  would  be  gained  by 
bringing  the  matter  of  the  rates  for  coal  coming  into  Canada^ 
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V>efore  the  Interstate  Commissioners.  Of  course  if  you  have 
determined  to  do  so  it  is  probable  that  anything  I  may  say 
on  the  subject  will  not  change  your  decision. 

"  The  shippers  practically  arrange  for  the  rates  for  coal  np 
to  the  Canadian  boundary,  and  what  they  pay  to  the  United 
States  Railway  Companies  we  do  not  know,  and  have  not 
thought  it  necessary  to  enquire. 

'*  If  the  fact  that  the  coal  is  hauled  across  the  International 
Bridges  by  the  Grand  Trunk  Railway  Company  constitutes 
it  international  traffic,  and  subject  to  the  cognizance  of  the 
Interstate  Commissioners,  I  think  it  is  quite  certain  that  the 
shippers  would  arrange  to  have  the  work  of  taking  the  coal 
over  the  bridges  done  for  them  by  the  United  States  Com- 
panies. The  Royal  Commission,  which  recently  reported 
upon  the  railway  rates,  etc.,  in  Canada,  recommended  that 
it  should  be  permissible  to  make  a  concession  where  large 
quantities  of  traffic  were  moved. 

"As  a  matter  of  courtesy  the  tariffs  for  this  coal  traffic  were 
sent  to  the  Interstate  Commission,  but  we  were  advised  that 
it  was  really  not  obligatory  upon  the  Company  to  forward 
them. 

"  Have  the  reductions  in  rates  really  affected  the  business 
of  your  Company  ?  I  am  advised  that  they  have  been  made 
at  points  in  the  traffic  of  which  you  are  not  interested.  To 
common  points  I  agree  with  you  that  the  rates  should  be 
agreed  and  adhered  to. 

"  Would  it  not  be  the  most  sensible  way  of  putting  matters 
upon  a  satisfactory  footing  that  your  officers  should  meet 
ours  and  agree  upon  a  tariff  to  common  points,  ?'.  e.,  if  there 
is  really  any  difference  in  the  rates  prevailing  by  your  line 
and  ours  for  traffic  in  which  both  companies  are  interested  ? 
"  Yours  truly, 
(Signed)  "J.  Hickson, 

^^ General  Mayiager, 
"  H.  B.  Ledyard,  Esq.,  Detroitr 

The  leading  fact  that  appears  by  this  correspondence  is 
that  the  Grand  Trunk  Railway  carries  cocal  from  points  in 
tne  United  States  to  points  in  Canada  at  less  than  its  pub- 
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hsned  tariff  rates  ;  and  claims  the  right  to  do  so  on  two 
grounds :  first,  that  its  Canadian  line  is  not  subject  to  the  Act 
to  regulate  commerce,  nor  to  the  jurisdiction  of  the  Interstate 
Commerce  Commission,  and,  second,  that  the  circumstances 
and  conditions  of  the  trafiic  are  different  in  the  cases  in 
which  the  rebate  is  allowed  by  reason  of  the  consignees  in 
those  cases  having  certain  facilities  for  unloading  cars,  that 
are  not  possessed  by  smaller  shippers. 

In  addition  to  its  Canadian  lines  proper,  the  Grand  Trunk 
Railway  Company  controls  and  operates  several  important 
lines  of  railroad  within  the  United  States,  which  have  an 
extensive  business  and  yield  a  large  revenue. 

By  the  official  reports  filed  with  the  Commission,  and 
showing  the  operations  of  these  various  lines  to  the  30th  day 
vi  June,  1888,  the  following  facts  appear,  the  corporate 
liumes  of  the  subordinate  roads  being  given,  and  the  capital 
stated  including  stock,  bonds  and  floating  indebtedness : 

The  Atlantic  &  St.  Lawrence  Railroad  Company,  extending 
from  Portland,  Maine,  through  New  Hampshire  and  Ver- 
mont, to  the  national  boundary;  mileage,  166.58;  capital, 
$8,443,000;  gross  earnings  from  operation,  $1,107,764.77; 
total  freight  tonnage,  836,152. 

The  Detroit,  Grand  Haven  &  Milwaukee  Railway  Com- 
pany, extending  from  Detroit  to  Grand  Haven,  in  the  State 
of  Michigan;  mileage,  189;  capital,  $6,995,347.92;  gross 
earnings  from  operation,  $1,148,316.70;  total  freight  ton- 
nage, 618,012. 

The  Chicago  &  Grand  Trunk  Railway  Company,  including 
two  short  terminal  lines  to  enter  Chicago,  extending  from 
Port  Huron,  Michigan,  through  Indiana,  to  Chicago,  Illinois ; 
mileage,  335.27 ;  capital,  $22,601,316.83;  gross  earnings,  $3,- 
487,589.08;  total  freight  tonnage,  1,540,659. 

The  Lewiston  &  Auburn  Railway  Company,  extending  from 
Lewiston,  Maine,  to  Lewiston  Junction ;  mileage,  5.41 ;  cap- 
ital, $300,000 ;  gross  earnings,  $35,685.22 ;  total  freight  ton- 
nage, 53,536. 

The  Michigan  Air  Line  Railway  Company,  extending  from 
Lennox  to  Jackson,   Michigan;    mileage,   105.59;    capital^ 
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$1,808,666.67;  gross  earnings,  $169,176;  total  freight  ton- 
nage, 262,791. 

The  Chicago,  Detroit  &  Canada  Grand  Trunk  Junction 
Railway  Company,  extending  from  Detroit  Junction  to  Fort 
Gratiot,  Michigan;  mileage,  59.37;  capital,  $2,881,141.46 ; 
gross  earnings,  $248,123.52 ;  total  freight  tonnage,  375,904. 

The  Toledo,  Saginaw  &  Muskegon  Railway  Company, 
extending  from  Muskegon,  to  Ashley,  Michigan;  mileage, 
96 ;  capital,  $3,248,000 ;  earnings  and  tonnage  not  reported. 

The  totals  of  these  statistics  are  as  follows : 

Mileage,  857.22 ;  capital,  $46,277,472.88 ;  gross  earnings, 
$6,196,655.29 ;  tonnage,  3,687,054. 

Besides  these  lines,  which  are  directly  controlled  and 
operated  by  the  Grand  Trunk  Railway  Company,  that  com- 
pany has  traffic  connections  with  a  large  number  of  domestic 
lines  reaching  various  portions  of  the  United  States. 

These  statistics  do  not  embrace  any  of  the  business  of  the 
Grand  Trunk  Railway  over  the  International  Bridge  near 
Niagara,  nor  at  certain  other  points  where  traffic  crosses  the 
boundary,  to  wit:  Rouse's  Point,  where  it  has  a  road  into 
the  United  States  about  two  miles  in  length;  at  Mooer's 
Junction,  where  it  has  a  road  into  the  United  States  about 
three  miles  in  length,  and  at  Fort  Covington,  where  it  has  a 
road  into  the  United  States  about  one  mile  in  length. 

There  are  no  reports  filed  with  the  Commission  showing 
the  international  business  at  these  points,  nor  do  the  statis- 
tics given  embrace  any  international  business  of  the  Canadian 
Pacific  Railway  Company. 

The  Michigan  Central  Railroad  Company,  a  corporation 
within  the  United  States,  is  the  lessee  of  a  line  in  Canada, 
the  Canada  Southern  Road,  which  runs  from  Detroit  to  Buf- 
falo through  Canada,  and  is  also  engaged  as  a  competitor  of 
the  Grand  Trunk  Railway  in  the  transportation  of  coal  from 
the  United  States  to  points  in  Canada.  The  Michigan  Cen- 
tral Railroad  Company  also  publishes  and  files  with  the 
Commission  its  tariffs  on  coal  and  coke  from  Buffalo,  Black 
Rock,  and  Suspension  Bridge,  in  the  United  States,  to  divers 
points  in  the  Dominion  of  Canada. 
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The  counsel  for  the  Grand  Trunk  Railway,  in  opening  tlie 
discussion,  stated  the  action  of  the  company  he  represented 
as  follows : 

'^  I  desire  in  making  this  presentation  of  the  question  that 
the  facts  as  they  exist  should  appear,  and  therefore  I  put  it 
in  this  precise  foi^.  The  schedule  of  rates  as  published  and 
filed  is  adhered  to  in  all  cases  except  where  an  arrangement 
is  made  with  the  receiver  of  coal  in  Canada,  and  in  such  cases 
the  rate  covers  the  carriage  in  Canada  and  the  toll  for  taking 
the  load  over  the  bridge  at  the  border." 

In  answer  to  questions  by  the  Commission  he  further  said 
that  the  rate  is  a  total  rate,  and  is  made  at  one  gross  sum 
from  a  point  in  this  country  to  a  point  in  Canada. 

He  also  added : 

**The  Grand  Trunk  Railway  Company  receives  the  goods 
on  the  American  side  of  the  bridge,  they  then  transport  them 
across  the  bridge  to  the  point  of  destination  in  Canada  at  a 
gross  rate,  say  seventy-five  cents,  out  of  which  the  Grand 
Trunk  Railway  Company  pays  the  toll  to  the  Bridge  Com- 
pany." 

The  bridge  toll  was  stated  to  be  a  certain  charge  per  car. 

The  tolls,  however,  mainly,  if  not  all,  go  to  the  Grand 
Trunk  Railway,  as  is  shown  by  the  reports  of  that  Company. 

Upon  the  documents  filed  with  the  Commission  in  this  pro- 
ceeding, also  the  tariffs  filed  with  the  Commission  by  the 
Grand  Trunk  Railway  Company,  and  upon  the  statements 
made  by  the  counsel  for  said  railway  company  on  the  hear- 
ing, the  Commission  finds  specifically  the  following  facts : 

1.  That  the  Grand  Trunk  Railway  Company  of  Canada, 
an  incorporated  railway  company  of  the  Dominion  of  Canada, 
doing  international  business  with  connecting  railway  lines  of 
the  United  States,  is,  and  since  a  period  of  time  prior  to  the 
15th  day  of  October,  1888,  has  been  engaged  in  the  transpor- 
tation of  property  for  a  continuous  carriage  or  shipment  from 
points  within  the  United  States  to  points  within  the  Domin- 
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ion  of  Canada.     In  this  case  the  property  transported  was 
anthracite  coaL 

2.  That  the  said  Grand  Tronk  Railway  Company,  for  the 
purposes  of  such  transportation,  publishes  and  tiles  with  the 
Commission  tariffs  of  its  rates  and  charges  from  points  in  the 
United  States  to  points  in  the  Dominion  of  Canada. 

That  snch  a  tariff  was  tiled  with  this  Commission  on  the 
20th  day  of  October,  1888,  which  tariff  sets  forth  in  print  as 
follows : 

"  L.  X.  Cancelling  Tariff  L.  X.  1,  of  July  2,  1888.  Grand 
Tronk  Railway.  Special  Tariff  on  coal  and  coke,  in  car-loads 
of  not  less  than  24,000  ponjids  each.  From  Buffalo  (BiTer 
Street),  Black  Bock  and  Suspension  Bridge.  Entirely  at 
owner's  risk  of  loss  or  shortage.  Exclusive  of  customs 
charges.     Taking  effect  October  15,  1888." 

The  tariff  then  gives  the  rates  on  coal  and  coke  to  a  lai^e 
number  of  points  in  Canada,  among  them  Hamilton  and 
Dundas,  to  which  the  rate  named  is  one  dollar  a  ton,  and 
Chatham,  to  which  the  rate  named  is  one  dollar  twenty-five 
cents  a  ton. 

3.  That  the  said  Grand  Trunk  Bailway  Company,  since 
the  said  15th  day  of  October,  1888,  has  not  maintained  or 
adhered  to  its  said  published  tariff  rates  and  charges  for  the 
transportation  of  anthracite  coal  from  the  points  named  in 
the  United  States  to  the  points  named  in  the  Dominion  of 
Canada,  but  without  changing  its  tariff  as  published  and  filed 
has  transported  coal  from  said  points  in  the  United  States  to 
points  in  the  Dominion  of  Canada,  at  less  than  said  published 
tariff  rates,  that  is  to  say,  to  Hamilton,  in  the  Province  of 
Ontario,  at  the  rate  of  seventy -five  cents  a  ton,  inclusive  of 
the  tolls  for  crossing  Suspension  Bridge. 

4.  That  the  transportation  of  coal  a^  aforesaid  by  said 
Grand  Trunk  Bailway  Company  at  such  reduced  rates  was 
in  violation  of  the  published  schedule  of  rates  and  charges  in 
force  at  the  time. 


-     '    •    * ; 
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APPLICATION   OF   THE    LAW   TO   THE   CASE. 

The  position  of  the  Grand  Trunk  Railway  Company  in 
respect  to  the  trafiic  under  consideration  was  concisely  stated 
as  follows:  "We  contend  that  a  shipment  from  a  place  in 
the  United  States  to  a  place  in  Canada  is  not  within  the 
Act." 

A  further  point  in  the  nature  of  an  objection  to  any  action 
by  the  Commission  was  also  made,  as  follows :  "  I  make  the 
point  at  the  outset  that  there  is  no  American  corporation,  or 
any  corporation  within  the  cognizance  of  this  Commission, 
or  within  its  jurisdiction,  that  can  in  any  way  be  injured  by 
the  acts  here  complained  of ;  and  it  seems  to  me  that  this  is 
sufficient  reason  why  this  Commission  should  not  take  further 
cognizance  of  this  case." 

The  claim  is  distinctly  made,  therefore,  that  a  foreign  car- 
rier, either  by  itself  or  in  connection  with  a  domestic  carrier, 
may  carry  freight  on  a  through  rate  from  any  place  in  the 
United  States  to  any  place  in  Canada  independently  of  the 
provisions  of  the  Act  to  regulate  commerce,  and  give  such 
i:ebates  or  preferences,  and  discriminate  in  its  traffic  charges 
in  such  manner  as  it  may  see  fit,  with  impunity. 

The  argument  upon  which  this  claim  is  founded  is  in  sub- 
stance that  the  Act  omits  to  provide  for  traffic  carried  into  an 
adjacent  foreign  country,  and  by  its  terms  only  applies  to  the 
boundary  line.  This  construction,  it  was  conceded,  "stand- 
ing alone  would  perhaps  be  very  narrow  and  technical,"  but 
taken  in  connection  with  other  portions  of  the  first  section  of 
the  Act  was  claimed  to  be  the  only  construction  which  is  at 
all  permissible 

The  positions  so  broadly  taken  demand  some  inquiry 
whether  the  transportation  in  question  is  subject  to  the  pro- 
visions of  the  Act. 

It  is  fair  to  assume  that  in  framing  a  law  to  regulate  com- 
merce the  intention  of  Congress  was  that  all  transportation 
by  the  carrying  agencies  described  in  the  Act  should  be  sub- 
ject to  the  regulations  prescribed,  and  that  the  subjection 
should  be  such  as  to  render  the  Act  effective  for  its  declared 
purposes. 
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The  power  of  Congress  to  regulate  the  transportation  of 
property  by  continuous  carriage  or  shipment  from  any  place 
in  the  United  States  to  a  place  of  destination  in  an  adjacent 
foreign  country  it  is  not  the  province  of  the  Commission  to 
question.  Its  function  is  to  give  eflect  to  the  law  as  declared, 
and  with  a  reasonable  interpretation  of  its  language. 

K  any  questions  relating  to  rights  of  sovereignty  are 
involved,  or  that  are  governmental  in  their  character,  they 
may  be  dealt  with  in  a  spirit  of  justice  by  treaty  stipulations, 
or  by  appropriate  legislation  on  the  part  of  the  respective 
Governments. 

It  may  be  observed,  however,  that  the  power  of  Congress 
to  levy  import  and  expoii  duties  is  not  questioned.  And  the 
power  to  regulate  commerce  among  the  States  and  with  for- 
eign nations,  including  all  the  elements  and  agencies  implied 
in  the  term,  is  equally  clear.  Commerce,  as  has  been  often 
declared  by  the  courts,  embraces  transportation,  traffic,  inter- 
course, and  navigation.  Transportation  has  been  said  to  be 
an  essential  element  of  commerce  (15  Wall.,  232;  18  Fed. 
Rep.,  151),  including  transportation  of  freight  and  passengers 
between  the  States,  or  with  foreign  countries ;  {Lord  v.  Steam- 
ship Co,,  102  U.  S.,  541).  And  commerce  with  foreign  nations 
signifies  transactions  which  at  some  stage  of  their  progress 
must  be  extra-territorial;  {Same  case,  544). 

An  examination  of  the  Act  can  leave  no  reasonable  doubt 
of  the  intention  of  Congress.  It  purports  by  its  title  "  to 
regulate  commerce."  This,  as  has  been  shown,  includes 
traffic,  transportation,  and  the  instrumentahties  employed. 
By  the  first  section  the  provisions  of  the  Act  are  declared  to 
apply  "  to  any  common  carrier  or  carriers  engaged  in  the 
transportation  of  passengers  or  property  wholly  by  railroad, 
or  partly  by  railroad  and  partly  by  water  when  both  are  used, 
under  a  common  control,  management,  or  arrangement,  for  a 
continuous  carriage  or  shipment,  from  one  State  or  Territory 
.  .  .  to  any  other  State  or  Territory,  ...  or  from 
any  place  in  the  United  States  to  an  adjacent  foreign  country, 
or  from  any  place  in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United  States." 

It  will  be  observed  that  the  word  "  to" in  these  three  sepa- 
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rately  described  kinds  of  transportation  is  used  to  express 
the  destination  of  the  property  by  continuous  carriage.  It 
is  declared  to  be  to  another  State  or  Territory,  or  to  an  adja- 
cent foreign  country,  or  to  another  place  in  the  United  States. 
In  what  sense  is  the  word  **to"  used  in  these  sentences? 
The  answer  given  by  the  Grand  Trunk  Railway  is  that  it  sig- 
nifies at  the  boundary  line  of  another  State  or  Territory,  or 
of  an  adjacent  foreign  country,  or  of  another  place  in  the 
United  States.  This  construction  is,  however,  obviously  so 
"  very  narrow  and  technical,"  when  applied  to  commerce 
among  the  States,  as  to  render  the  law  nugatory,  and  a 
broader  meaning  therefore  was  necessarily  intended.  It  is 
an  elementary  rule  that  when  a  word  is  used  in  an  instru- 
ment, whether  a  statute  or  a  private  document,  which  is  sus- 
ceptible of  different  interpretations,  that  is  to  be  adopted 
which  will  give  effect  to  the  evident  intent  of  the  instrument 
taken  as  a  whole.  An  elaborate  system  of  regulation  of  com- 
merce from  one  State  to  another,  that  becomes  inoperative 
at  the  State  line,  would  fail  so  entirely  to  accomplish  any  use- 
ful purpose  that  practically  there  would  be  no  regulation. 
The  word  "  to,"  therefore,  in  this  instance  means  the  desti- 
nation of  the  property  into,  or  at  any  place  within  the  State 
reached  by  the  continuous  carriage  or  shipment,  and  the 
regulation  intended  is  from  the  origin  to  the  destination  of 
the  carriage. 

If  the  sentence  referring  to  commerce  among  the  States 
necessarily  has  this  meaning,  there  is  no  reason  for  suppos- 
ing that  the  next  sentence,  which  refers  to  transportation  to 
an  adjacent  foreign  country,  has  a  more  restricted  meaning. 
The  same  word  must,  by  familiar  rules  of  interpretation,  be 
presumed  to  be  used  in  the  same  sense  when  repeated  in  a 
similar  connection  in  the  same  paragraph  of  a  statute,  and 
in  relation  to  the  same  general  subject.  All  the  reasons  that 
apply  in  the  first  instance  for  making  the  regulation  effective 
also  apply  in  this  case,  jfb  an  adjacent  foreign  country, 
therefore,  signifies  any  destination  in  an  adjacent  foreign 
country  to  which  the  continuous  carriage  extends. 

This  view  is  strengthened  by  the  next  sentence  in  the  same 
paragraph,  which  applies  the  provisions  of  the  Act  "also  to 


IN  BE  INVESTOT'n  OF  G.  T.  R.  CO.,  TRAN8P.  FROM  U.  S.  INTO  CAN.   103 

the  transportation  in  like  manner  (that  is,  continuous  car- 
riage) of  property  shipped  jErom  any  place  in  the  United 
States  to  a  foreign  country  and  carried  from  such  place  to  a 
port  of  trans-shipment,  or  shipped  from  a  foreign  country  to 
any  place  in  the  United  States  and  carried  to  such  place  from 
a  port  of  entry  either  in  the  United  States  or  an  adjacent 
foreign  country.^'  This  clause  clearly  provides  for  carriage 
partly  in  the  United  States  and  partly  in  an  adjacent  foreign 
country,  either  to  a  port  of  trans-shipment  or  from  a  port  of 
entry. 

The  proviso  immediately  following  the  clause  last  cited 
furnishes  further  confirmation.  It  declares  "That  the  pro- 
visions of  this  Act  shall  not  apply  to  the  transportation  of 
passengers  or  property  * .  .  .  wholly  within  one  State, 
and  not  shipped  to  or  from  a  foreign  country  from  or  to  any 
State  or  Territory  as  aforesaid.*'  The  Act  applies,  therefore, 
to  the  transportation  of  property  wholly  within  one  State 
when  shipped  to  or  from  a  foreign  country. 

The  word  "  to "  is  evidently  employed  in  the  descriptivo 
sentences  of  the  first  section  in  accordance  with  ordinary 
usage,  as  when  a  person  speaks  of  going  to  some  city,  or  to 
some  other  country.  He  does  not  mean  only  to  the  boundary 
line,  but  into  the  city  or  country.  A  like  usage  is  also  found 
in  statutes,  as  in  grants  of  railroad  charters,  which  frequently 
describe  the  line  of  road  to  be  from  some  town  to  some  other 
town,  and  no  one  has  doubted  that  its  termini  under  such 
language  might  be  in  any  portion  of  the  towns  named  where 
rights  of  way  might  be  procured. 

Evidence  of  the  intention  of  the  Act  in  tliis  respect  that 
seems  to  be  conclusive  is  found  in  the  sixth  section.  The 
intention  is  to  be  deduced  from  the  entire  Act,  and  not  from 
only  one  clause.  The  sixth  section  relates  to  the  filing  and 
publication  of  tariffs,  and  their  observance  by  the  carriers 
and  for  the  transportation  described  in  the  first  section.  It 
is  therefore  explanatory  of  the  first  section.  It  provides, 
among  other  things,  as  follows : 

''  That  every  common  canier  subject  to  the  provisions  of 
this  Act  shall   print   ami   keep   open   to   public   inspection 
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schedules  showing  the  rates  and  fares  and  charges  for  the 
transportation  of  passengers  and  property  which  any  such 
common  carrier  has  established  and  which  are  in  force  at 
the  time  upon  its  route.  The  schedules  printed  as  aforesaid 
by  any  such  common  carrier  shall  plainly  state  the  places 
upon  its  railroad  between  which  property  and  passengers  will 
be  carried,  and  shall  contain  the  classification  of  freight  in 
force,  and  shall  also  state  separately  the  terminal  charges 
and  any  rules  or  regulations  which  in  anywise  change,  affect, 
or  determine  any  part  or  the  aggregate  of  such  aforesaid 
rates  and  fares  and  charges." 

Another  provision  is  as  follows: 

"Any  common  carrier  subject  to  the  provisions  of  this  Act 
receiving  freight  in  the  United  States  to  be  carried  through 
a  foreign  country  to  any  place  in  the  United  States  shall  also 
in  like  manner  print  and  keep  open  to  public  inspection,  at 
every  depot  or  office  where  such  freight  is  received  for  ship- 
ment, schedules  showing  the  through  rates  established  and 
charged  by  such  common  carrier  to  all  points  in  the  United 
States  beyond  the  foreign  country  to  which  it  accepts  freight 
for  shipment;  and  any  freight  shipped  from  the  United 
States  through  a  foreign  country  into  the  United  States,  the 
through  rate  on  which  shall  not  have  been  made  public  as 
required  by  this  Act,  shall,  before  it  is  admitted  into  the 
United  States  from  said  foreign  country,  be  subject  to  cus- 
toms duties  as  if  said  freight  were  of  foreign  production ; 
and  any  law  in  conflict  with  this  section  is  hereby  repealed." 

It  is  further  provided  that : 

"When  any  such  common  carrier  shall  have  established 
and  published  its  rates,  fares,  and  charges,  in  compliance 
with  the  provisions  of  this  section,  it  shall  be  unlawful  for 
such  common  carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation 
for  the  transportation  of  passengers  or  property,  or  for  any 
services  in  connection  therewith,  than  is  specified  in  such 
published  schedule  of  rates,  fares,  and  charges  as  may  at 
the  time  be  in  force." 
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Provisions  relating  to  joint  tariffs  are  then  found,  after 
which  it  is  enacted  as  follows  : 

"  If  any  such  common  carrier  shall  neglect  or  refuse  to 
file  or  publish  its  schedules  or  tariffs  of  rates,  fares,  and 
charges  as  provided  in  this  section,  or  any  part  of  the  same, 
such  common  carrier  shall,  in  addition  to  other  penalties 
herein  prescribed,  be  subject  to  a  writ  of  mandamus,  to  be 
issued  by  any  circuit  court  of  the  United  States  in  the  judi- 
cial district  wherein  the  principal  office  of  said  common  car- 
rier is  situated,  or  wherein  such  offense  may  be  committed, 
and  if  such  corainon  carrier  he  a  foreign  corporation  in  the 
judicial  circuit  wherein  such  common  carrier  accepts  traffic 
and  has  an  agent  to  perform  such  service,  to  compel  com- 
pliance with  the  aforesaid  provisions  of  this  section;  and 
such  writ  shall  issue  in  the  name  of  the  people  of  the  United 
States,  at  the  relation  of  the  Commissioners  appointed  under 
the  provisions  of  this  Act ;  and  the  failure  to  comply  with 
its  requirements  shall  be  punishable  as  and  for  a  contempt ; 
and  the  said  Commissioners,  as  complainants,  may  also 
apply,  in  any  such  circuit  court  of  the  United  States,  for  a 
writ  of  injunction  against  such  common  carrier,  to  restrain 
such  common  carrier  from  receiving  or  transporting  property 
among  the  several  States  and  Territories  of  the  United  States^ 
or  hetween  the  United  States  and  adjacent  foreign  countries^  or 
between  ports  of  trans-shipment  and  of  entry  and  the  sev- 
eral States  and  Territories  of  the  United  States,  as  men- 
tioned in  the  first  section  of  this  Act,  until  such  common 
carrier  shall  have  complied  with  the  aforesaid  provisions  of 
this  section  of  this  Act." 

The  designation  of  foreign  corporations  among  the  com- 
mon carriers  to  be  proceeded  against  for  disobedience  to  the 
law,  and  the  remedy  by  injunction  to  restrain  a  derelict  com- 
mon carrier  from  receiving  or  transporting  property  among 
the  several  States  and  Territories  of  the  United  States,  and 
hetween  the  United  States  and  adjacent  foreign  countries,  or 
between  ports  of  trans-shipment  and  entry  and  the  several 
States  and  Territories — such  ports  of  trans-shipment  or  of 
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entry  being,  as  mentioned  in  the  first  section,  either  in  the 
United  States  or  an  adjacent  foreign  country — indicate  very 
clearly  the  scope  of  the  application  of  the  Act  both  as  to 
carriers  and  traffic,  and  that  the  carriage  of  property  into, 
and  out  of,  as  well  as  through  adjacent  foreign  countries  is 
designed  to  be  subject  to  its  provisions.  Whenever  the  car- 
riage originates  in  the  United  States  and  goes  to  a  destina- 
tion in  an  adjacent  foreign  country,  or  comes  from  a  port  of 
entry  or  other  place  in  an  adjacent  foreign  country  to  a  des- 
tination at  a  place  in  the  United  States,  it  is  intended  to  be 
subject  to  the  provisions  of  the  Act.  Its  origin  in  the  one 
case  and  its  destination  in  the  other  within  the  jurisdiction 
of  the  United  States,  give  authority  to  the  Government  to 
prescribe  such  conditions  for  the  conduct  of  the  business  as 
it  may  deem  just.  The  carriage  is  of  property  produced  in 
or  destined  to  the  territorial  sovereignty  of  the  United  States, 
and  the  business  is  in  competition  with  domestic  carriers. 
The  Government  has  the  right,  and  owes  it  to  its  own  citi- 
zens to  say,  that  foreign  competitors  in  the  business  shall  be 
governed  by  the  same  rules  of  justice  and  fair  dealing  that 
apply  to  domestic  carriers.  This  is  not,  as  argued  by  coun- 
sel, an  attempt  to  regtdate  the  internal  affairs  or  to  antago- 
nize the  laws  of  another  country,  but,  on  the  contrary,  is 
the  assertion  of  proper  control  over  our  own  business,  and 
the  protection  of  our  own  citizens  against  unfair  practices 
which  unjustly  affect  their  interests. 

Nor  is  the  object  the  protection  of  subjects  of  another 
Government  against  unjust  discriminations  and  unreasonable 
prejudice.  That  is  the  concern  of  the  Government  to  which 
they  owe  allegiance.  The  object  is,  that  the  foreign  trans- 
portation agencies  that  find  it  profitable  to  seek  business 
within  our  jurisdiction  shall  not  abuse  their  privileges  to  the 
injury  of  the  carriers  whose  legitimate  territory  they  pene- 
trate. It  is  expected  that  in  return  for  the  hospitality  of 
entering  our  domain  for  business  purposes,  enjoying  the  pro- 
tection of  our  laws,  maintaining  agencies,  soliciting  business, 
making  contracts,  receiving  and  discharging  freight,  and  par- 
ticipating generally  in  the  operations  of  commerce,  they  will 
observe  in  good  faith  the  rules  of  commercial  honesty  that 
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the  law  has  prescribed  in  the  public  interests  as  expedient 
for  the  regulation  of  the  business. 

Independently  of  legal  obligation,  comity  alone  demands 
as  a  just  recognition  of  liberal  commercial  advantages  and 
extensive  vested  interests  in  the  United  States  from  which  a 
large  revenue  is  derived,  that  the  laws  of  the  friendly  country 
under  which  these  privileges  are  permitted,  intended  for  the 
equal  protection  and  regulation  of  these  interests  and  similar 
domestic  interests,  should  be  scrupulously  obeyed. 

The  vested  interests  of  the  respondent  in  the  United  States 
include  a  railroad  mileage  of  857  miles,  representing  a  cap- 
ital of  $46,277,472.88,  with  a  business  for  the  last  fiscal  year 
of  3,687,054  tons  of  freight,  and  a  gross  revenue  of  $6,19G,- 
€55.29. 

The  question  in  the  case,  however,  rests  on  formal  enact- 
ments of  law,  and  not  merely  on  obligations  of  comity.  Con- 
siderations of  that  nature  may  be  fairly  assumed  to  add 
weighty  reasons  for  compliance  with  the  mandates  of  the 
law.  But  the  duty  of  compliance  is  imperative  under  the  law. 
And  the  acceptance  of  benefits  under  statutes  that  impose 
duties,  is  also  an  acceptance  of  the  correlative  obligations 
imposed. 

A  further  provision  to  prevent  any  device  or  artifice  to 
defeat  the  purpose  of  the  law  is  contained  in  the  seventh 
section,  which  is  as  follows : 

"  That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  Act  to  enter  into  any  combination, 
<5ontract,  or  agreement,  expressed  or  implied,  to  prevent,  by 
change  of  time  schedule,  carriage  in  different  cars,  or  by 
other  means  or  devices,  the  carriage  of  freights  from  being 
continuous  from  the  place  of  shipment  to  the  place  of  desti- 
nation ;  and  no  break  of  bulk,  stoppage,  or  interruption  made 
by  such  common  carrier  shall  prevent  the  carriage  of  freights 
from  being  and  being  treated  as  one  continuous  carriage  from 
the  place  of  shipment  to  the  place  of  destination,  unless  such 
break,  stoppage  or  interruption  was  made  in  good  faith  for 
some  necessary  purpose,  and  without  any  intent  to  avoid  or 
unnecessarily  interrupt  such  continuous  carriage  or  to  evade 
Any  of  the  provisions  of  the  Act." 
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The  whole  question  resolves  itself  within  a  narrow  com- 
pass. The  law  interposes  no  obstructions  to  transportation  by 
foreign  carriers  from  or  into  the  United  States,  but  requires 
them  in  conducting  the  business  to  conform  to  the  same 
regulations  that  govern  domestic  carriers.  This  is  the  sole 
condition.  The  foreign  carriers  say  they  intend  to  partici- 
pate in  the  business,  but  reject  the  condition,  and  claim  that 
because  they  are  aliens  they  have  immunity  from  the  law. 
The  Act,  however,  says  that  unless  they  comply  with  the  law 
they  may  be  prohibited  by  the  Courts  from  receiving  or 
transporting  property  between  the  United  States  and  adja- 
cent foreign  countries,  or  between  ports  of  trans-shipment 
and  of  entry  and  the  several  States  and  Territories  of  the 
United  States. 

If  the  contention  of  the  respondent  can  be  sustained  the 
law  is  only  a  contrivance  to  injure  domestic  carriers,  and  to 
divert  most  of  the  export  and  import  business  of  the  United 
States,  and  the  international  business  with  Canada  to  foreign 
transportation  lines.  Under  the  construction  claimed  prop- 
erty from  any  place  in  the  United  States  destined  to  a  place  in 
Canada,  or  to  a  Canadian  port  of  trans-shipment  for  export, 
would  be  exempt  from  the  provisions  of  the  law,  and  conces- 
sions in  the  form  of  rebates,  as  upon  the  coal  transportation 
in  question,  could  be  made,  that  would  oflfer  inducements  to 
invite  the  business,  and  give  substantial  advantages  to  foreign 
purchasers.  The  same  rule  would  apply  to  imported  traffic 
destined  to  a  place  in  the  United  States  either  on  through 
bills  or  consigned  locally  from  a  place  in  Canada,  and  under 
such  conditions  the  demoralization  of  trade  and  transporta- 
tion that  would  inevitably  follow  are  entirely  evident.  The 
general  effect,  therefore,  of  the  construction  claimed  by  the 
respondent  would  be  that  this  carrier,  on  freight  it  takes  from 
or  brings  into  the  United  States  could  practice  unjust  dis- 
crimination of  the  grossest  character  against  localities  in  the 
United  States  not  greatly  distant  from  the  boundary  line,  and 
in  favor  of  localities  or  persons  in  Canada. 

The  question  is  therefore  one  of  supreme  importance,  and 
no  presumption  is  to  be  indulged  that  Congress  designedly 
omited   the  commerce  in  question  from  the  regulations  of 
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the  Act,  or  overlooked  the  consequences  of  such  omission. 
The  careful  language  of  the  Act  aflfords  no  reasonable  support 
for  the  exemption  claimed,  but  decisively  negatives  the 
theory. 

The  Commission  is  of  opinion  therefore  that  the  provis- 
ions of  the  Act  to  regulate  commerce  apply  to  the  transport- 
ation in  question,  and  that  the  carriers  engaged  in  it  are 
subject  to  its  regulations.  They  are  required  to  publish  their 
tariffs  and  to  maintain  the  published  rates  shown  by  the 
tariffs  in  effect. 

The  minor  question  raised  by  the  respondent  that  no 
domestic  carrier  or  other  complainant  makes  proof  of  specific 
injury  from  its  disregard  of  statutory  duty,  and  that  without 
such  proof  the  Commission  should  not  interfere,  calls  for  no 
extended  discussion.  This  position,  if  sustained,  would  make 
some  of  the  most  important  provisions  of  the  statute  of  little 
or  no  importance.  Would  a  claim  be  well  founded  that  no 
one  shall  complain  of  the  failure  to  post  rates  unless  he  can 
show  damage  therefrom  to  himself?  Or  of  the  failure  to 
notify  an  advance  or  reduction  in  rates?  Or  of  any  other 
violation  of  law  when  from  the  very  nature  of  the  case  the 
mischief  is  general  rather  than  particular? 

Very  clearly  a  doctrine  so  damaging  to  the  efficiency  of  the 
law  is  not  to  be  sanctioned.  It  is  quite  possible  that  a  dis- 
crimination in  charges  might  be  made  upon  traffic  from  the 
United  States  delivered  in  Canada  that  would  inflict  no 
appreciable  wrong  upon  any  citizen  of  this  country ;  but  it 
would  nevertheless  be  a  public  wrong,  for  it  would  introduce 
demoralization  into  traffic  by  rail,  and  invite  and  encourage 
other  wrongs  that  are  denounced  and  prohibited  by  the  law. 
Probably  the  belief  that  there  might  be  cases  where  no  one 
on  his  own  account  would  be  inclined  to  complain,  or  have 
a  direct  interest  in  doing  so,  was  one  of  the  reasons  that 
authority  to  institute  investigations  independently  was  con- 
ferred upon  the  Commission. 

Neither  a  formal  complaint,  nor  direct  damage  to  a  com- 
plainant is  necessary  to  give  jurisdiction  to  the  Commission. 
By  the  twelfth  section  of  the  Act  it  has  authority  to  inquire 
into  the  management  of  the  business  of  all  common  carriers 
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subject  to  its  provisions,  and  is  required  to  keep  itself 
informed  as  to  the  manner  and  method  in  which  the  same  is 
conducted.  The  Commission  is  further  authorized  and 
required  to  execute  and  enforce  the  provisions  of  the  Act. 

The  thirteenth  section  provides  that  the  Commission 
"  may  institute  any  inquiry  on  its  own  motion  in  the  same 
manner  and  to  the  same  effect  as  though  complaint  had  been 
made." 

The  same  section  further  provides  that  "  No  complaint  shall 
at  any  time  be  dismissed  because  of  the  absence  of  direct 
damage  to  the  complainant." 

Information  lodged  with  the  Commission,  therefore,  of  a 
violation  of  the  Act,  as  in  this  case,  is  sufficient  to  authorize 
proceedings  to  be  taken.  The  statute  confers  jurisdiction, 
with  or  without  a  complainant  who  has  sustained  damage, 
both  to  ascertain  whether  its  provisions  have  been  violated, 
and  to  deal  with  actual  violations. 

CONCLUSIONS. 

The  conclusion  of  the  Commission  is  that  the  Grand  Trunk 
Railway  Company  of  Canada,  by  reason  of  the  facts  herein- 
before found,  that  is  to  say,  at  divers  times  between  the  15th 
day  of  October,  1888,  and  the  26th  day  of  March,  1889,  by 
charging  and  collecting  less  than  its  established  and  pub- 
lished rates  and  charges  for  the  transportation  of  coal  from 
Buffalo,  Black  Bock  and  Suspension  Bridge,  in  the  State  of 
New  York  and  within  the  United  States,  to  the  city  of  Ham- 
ilton and  other  points  in  the  Dominion  of  Canada,  has  vio- 
lated the  sixth  section  of  the  Act  to  regulate  commerce. 

The  Commission  therefore  orders  that  the « said  Grand 
Trunk  Bailway  Company  be  notified  to  cease  and  desist 
from  such  violation  immediately  upon  the  service  of  such 
notice. 
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WILLIAM  H.  HEABD,  Petitioner,  v.    THE  GEOEGIA 
BAILBOAD  COMPANY,  Defendant. 

Argued  and  submitted  April  10th,  1889.     Decided  May  8th,  1889. 

1.  It  is  a  lawful  duty  that  a  carrier,  like  the  defendant,  owes  to  the  travel- 
ing public-  in  carrying  out  its  rule  of  furnishing  separate  cars  to  white 
and  colored  passengers  on  its  line  engaged  in  interstate  travel,  to  make 
them  equal  in  comforts,  accommodation  and  equipment  without  any 
discrimination. 

2.  It  is  a  lawful  duty  which  a  carrier,  like  the  defendant,  owes  to  the  trav- 
eling  public  engaged  in  interstate  travel  over  its  line,  to  afford  the 
equal  protection  of  the  law  alike  to  all  such  passengers  without  regard 
to  race,  color,  or  sex,  against  undue  prejudice  and  disadvantage  from 
disorderly  conduct  on  the  part  of  other  passengers  or  persons. 

3.  On  the  facts  in  this  proceeding,  Held^  that  the  defendant  violated  the 
law  in  each  of  the  foregoing  respects  as  against  petitioner. 

Mr.  John  W,  Cromwdl  and  Mr.  William  C.  Martin,  counsel 
for  petitioner. 

Mr.  Joseph  B.  Cuinming,  for  defendant. 

report  and  opinion  of  the  commission. 

Bragg,  Commissioner: 

The  conceded  facts  in  this  case  are  that  on  the  25th  day  of 
January,  1889,  at  Philadelphia,  in  the  State  of  Pennsylvania, 
the  petitioner  purchased  a  first-class  ticket  from  Philadelphia 
to  Atlanta,  Georgia,  by  way  of  Augusta,  in  the  State  of  Geor- 
gia, for  which  he  paid  $21.50.  On  this  ticket  he  made  his 
journey  as  far  as  Augusta,  Georgia. 

At  Augusta  he  was  required  by  those  in  charge  of  the  train 
and  against  his  protest  to  go  into  a  compartment,  or  half  car, 
of  the  defendant,  in  a  train  composed  in  the  order  named,  of 
an  engine,  tender,  mail  car,  baggage  and  express  car,  com- 
partment above  named,  and  a  passenger  car  which  was  not  a 
compartment  car.  The  car  in  the  rear  was  for  white  passen- 
gers and  was  numbered  13.  The  car  next  in  front  of  it  was 
numbered  30  and  was  a  compartment  car  with  a  partition  in 
the  middle  of  the  car  extending  solidly  from  the  floor  to  the 
ceiling,  dividing  the  car  into  two  equal  compartments  T^dth 
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thirteen  seats  in  each  compartment.  There  was  a  door  in 
this  partition  through  which  persons  could  pass  at  will  jErom 
one  compartment  into  the  other.  The  rear  compartment  of 
the  car,  on  this  occasion,  was  used  as  a  smoking  car  and  was 
occupied  by  passengers  who  were  men,  and  who  were  both 
white  and  colored.  The  front  compartment  was  occupied  by 
colored  passengers,  men  and  women,  and  in  this  compartment 
there  was  a  notice  on  a  card  posted,  in  these  words :  "  This 
car  is  for  colored  folks." 

The  complaint  avers  that  this  car,  No.  30,  into  which  peti- 
tioner was  required  to  go  by  the  train  oflScers  of  defendant, 
against  his  protest,  was  dirty,  poorly  appointed,  was  one- 
half  of  a  smoking  car,  was  constantly  filled  with  tobacco 
smoke,  and  was  second  class  in  every  particular  to  the  coach 
in  which  white  passengers  traveled.  No.  13.  The  answer,  in 
substance,  asserts  that  this  compartment  into  which  peti- 
tioner was  required  to  go  was  a  car  in  point  of  accommoda- 
tions equal  to  car  No.  13.  The  issue,  therefore,  in  this  pro- 
ceeding, is  whether  this  compartment  car,  in  which  petitioner 
was  required  to  travel  as  a  passenger,  was  of  the  kind  he  has 
described  in  his  complaint,  in  consequence  of  which  he  was 
subjected  to  undue  prejudice  or  disadvantage,  or  whether, 
on  the  other  hand,  it  was  a  car  such  as  he  was  entitled  to 
travel  in  upon  the  ticket  he  held.  There  is  no  claim  made 
by  the  complaint  for  damages  or  reparation  of  a  pecuniary 
character. 

The  evidence  in  this  proceeding  shows  that  this  train  was 
to  run  over  the  main  line  of  the  Georgia  Bailroad  from  the 
city  of  Augusta  to  Atlanta,  a  distance  of  171  miles,  and  was ' 
one  of  its  chief  daily  trains  on  this  route,  and  was  the  mail 
train,  for  it  was  both  a  mail  and  express  train.  It  was  a  day 
train  and  occupied  between  six  and  seven  hours  in  the  run 
from  Augusta  to  Atlanta.  The  two  passenger  cars,  No.  13 
and  No.  30,  respectively,  are  scoured  and  cleaned  by  the 
same  servants  of  the  company  at  each  terminus,  after  the 
train  has  made  each  journey. 

The  car  No.  13  is  a  comparatively  new  car ;  it  was  turned 
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out  from  the  workshop  in  September,  1888,  and  was  placed 
in  service  on  the  8th  day  of  October  following.  It  has  what 
is  called  a  Baker  heater  for  heating  the  car,  a  new  and 
improved  invention  that  has  come  into  use  within  the  last 
few  years,  and  superior  in  point  of  comfort  to  the  ordinary 
car  stove.  At  opposite  ends  of  this  car  there  are  two  closets, 
one  designated  "For  Ladies,"  the  other  designated  "For 
Gentlemen.*'  The  aisle  of  this  car  is  covered  by  a  carpet, 
and  the  plush  with  which  the  seats  are  upholstered  is  old 
gold  in  color. 

The  car  No.  30  is  not  an  old  car  except  relatively  to  car 
No.  13,  and  a  few  others  that  are  fresh  from  the  workshops. 
Its  age  is  not  shown   by  the  evidence,   but  we  take  this 
description  of  it  as  given  by  the  general  manager  in  his  tes- 
timony.    It  was  thoroughly  renovated  in  June,  1888,  and  was 
placed  in  service  the  following  month ;  the  aisle  of  this  car  is 
covered  with  cocoa  matting,  and  the  plush  with  which  the 
seats  are  covered  is  crimson  in  color.     This  car  is  heated  by 
an  ordinary  car  stove.     There  is  one  closet  in  each  of  the 
compartments  of  this  car ;  the  closet  in  the  compartment  set 
apart  for  colored  people  may  be  used  by  persons  of  both 
sexes ;   or  the  closet  in  the  smoking  compartment  may  be 
used  by  men  from  both  compartments,  leaving  the  closet  in 
the  compartment  set  apart  for  colored  people  to  be  used  by 
colored  women  alone.     The  stove  is  placed  in  the  comer  of 
the  compartment  for  colored  passengers.     In  making  the  run 
from  Augusta  to  Atlanta,  the  compartment  occupied  by  col- 
ored passengers  is  the  compartment  used  as  a  smoking  room 
on  the  previous  trip  of  the  train  from  Atlanta  to  Augusta ;  by 
this,  the  colored  passengers  are  reversed  from  one  compart- 
ment to  the  other  on  each  trip  of  the  train ;   the  smoking 
compartment  on  one  trip  being  the  compartment  for  colored 
passengers  on  the  next  trip. 

Although  no  averment  is  made  in  the  complaint,  that  peti- 
tioner was  put  to  any  discomfort  or  suffered  undue  prejudice 
for  want  of  protection  against  disorderly  conduct  in  the  com- 
partment to  which  he  was  assigned,  yet,  as  bearing  upon  the 
question  whether  such  compartment  was,  as  averred  in  his 
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complaint,  "dirty,  poorly  appointed  .  .  .  and  second 
class  in  every  particular  to  the  coach  in  which  white  passen- 
gers rode.  No.  13,"  and  whether  he  suffered  any  undue  preju- 
dice or  disadvantage  therefrom,  and  also  because  it  seemed 
to  be  in  itself  a  substantive  violation  of  the  statute,  the  Com- 
mission heard  evidence,  against  the  objection  of  the  defend- 
ant, as  to  the  conduct  of  the  conductor  of  the  train,  and  pas- 
sengers from  the  smoking  compartment,  as  exhibited  in  the 
compartment  in  which  petitioner  and  other  passengers,  who 
were  persons  of  his  race,  were  placed  by  the  officers  of  the 
train.  From  this  evidence  it  appears  that  two  white  men, 
who  were  passengers  in  the  smoking  compartment,  came  sev- 
eral times  into  the  compartment  where  petitioner  was  a  pas- 
senger, and  drank  whiskey  repeatedly  out  of  a  tin  cup  at  the 
water  tank,  which  cup  had  been  placed  there  by  the  railroad 
company  for  passengers  to  use  in  drinking  water  out  of  the 
tank ;  and  that  on  at  least  one  of  these  occasions  the  con- 
ductor of  the  train  drank  whiskey  with  them.  The  petitioner 
protested  to  the  conductor  against  this,  but  these  two  men 
came  into  the  compartment  where  petitioner  and  the  other 
passengers  were,  and  took  a  drink  of  whiskey  about  every 
half  hour  while  the  train  was  running  from  Augusta  to  Union 
Point,  a  distance  of  76  miles.  This  conduct  of  the  conductor 
was  in  violation  of  the  rules  of  the  company  and  was  so 
known  to  be  by  the  petitioner.  There  were  several  colored 
women,  passengers  in  the  compartment  with  petitioner,  who, 
according  to  the  evidence,  were  decent  women. 

During  the  journey  from  Augusta  to  Atlanta  the  door 
between  the  two  compartments  was  frequently  open,  arising 
from  persons  passing  from  one  compartment  into  the  other 
at  will,  in  consequence  of  which  there  was  much  of  the  time 
about  as  much  tobacco  smoke  in  one  compartment  as  in  the 
other.  The  petitioner  complained  of  this  to  the  conductor, 
but  it  availed  him  nothing.  The  petitioner  also  complained 
to  the  conductor  as  to  the  unclean  condition  of  the  closet  in 
the  compartment  in  which  petitioner  was  a  passenger,  and 
this  complaint  offended  the  conductor,  and  a  quarrel  took 
place  between  them,  which  is  detailed  in  the  evidence. 
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To  negative  the  idea  of  unjust  discrimination  against  peti- 
tioner, or  of  undue  prejudice  or  disadvantage,  evidence  was 
introduced  by  the  defendant  that  on  this  same  line  of  its 
road  on  each  of  its  parlor  cars  a  smoking  room  existed,  with 
only  a  door  between  it  and  the  body  of  the  car,  which  in  this 
respect  was  similar  to  the  door  between  the  smoking  room 
and  the  compaiiment  in  which  petitioner  and  the  colored 
people  were  required  to  ride  in  the  train  on  its  main  line ; 
but  the  evidence  shows  that  colored  persons  do  not  travel  in 
these  parlor  cars.  There  was  also  evidence  that  the  defend- 
ant always  requires  the  compartment  in  which  the  colored 
people  travel,  and  in  which  petitioner  traveled  in  this 
instance  on  its  main  line,  to  be  placed  in  front,  and  next  to 
the  mail  car,  so  as  to  prevent  tobacco  smoke  from  getting 
into  this  compartment  from  the  smoking  room.  There  was 
also  evidence  that  on  some  of  its  branch  roads  the  defendant 
used  compartment  cars  entirely  for  passengers,  the  white 
people  occupying  one  compartment  of  a  car  and  the  colored 
people  the  other,  while  a  portion  of  the  baggage  car  was 
used  as  a  smoking  car. 

The  evidence  shows  that  there  is  largely  more  travel  of 
white  passengers  over  defendant's  line  than  there  is  of  col- 
ored persons.  Still,  the  travel  of  colored  passengers  over 
its  line  is  very  considerable.  The  defendant  resorts  to  the 
method  of  a  compartment  of  a  car  for  colored  passengers 
on  the  grounds  of  economy,  because  it  usually  furnishes 
sufficient  space  for  them,  but  whenever  they  travel  in  suffi- 
cient numbers  defendant  furnishes  them  an  entire  car.  The 
defendant  also    relies  upon  the  decision  of  the  Honorable 

Railroad  Commission  of  the  State  of  Georgia,  made  in  the 
case  of  Gaines  v.  Defendant^  within  the  last  year,  as  to  the 

character  and  condition  of  cars  it  furnishes  for  colored  pas- 
sengers. The  defendant  sells  none  but  first-class  tickets  on 
this  passenger  train  over  its  main  line. 

Evidence  was  offered  as  to  the  accommodations  on  branch 
lines  in  defendant's  system,  assailing  its  methods  in  respect 
to  these,  but  as  these  were  short  State  roads,  and  the  evi- 
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dence  did  not  show  that  they  were  engaged  in  interstate 
commerce,  and  they  were  not  mentioned  in  the  complaint, 
we  could  not  consider  such  evidence  as  having  any  bearing 
upon  this  complaint,  which  relates  to  what  these  accommo- 
dations were  at  a  particular  time  and  upon  a  train  named  in 
the  complaint  upon  a  different  line. 

The  foregoing  embodies  in  substance  the  material  evidence 
in  this  proceeding. 

The  Commission  has  carefullv  considered  all  the  evidence 
adduced  in  this  proceeding,  as  well  as  the  arguments  of 
counsel,  and  in  compliance  with  the  statute  now  states  its 
findings  of  fact,  which  are, 

Fii*st.  That  in  the  month  of  January,  in  the  year  1889,  at 
the  city  of  Augusta,  in  the  State  of  Georgia,  the  petitioner, 
William  H.  Heard,  was  then  and  there  subjected  to  undue 
prejudice  and  disadvantage  by  the  defendant,  the  Georgia 
Bailroad  Company,  being  then  and  there  a  common  carrier 
of  passengers  for  hire,  and  as  such  engaged  in  interstate 
traffic,  in  violation  of  the  Act  to  regulate  commerce  approved 
Febiniary  4,  1887,  in  this,  that  said  William  H.  Heard,  being 
then  and  there  the  holder  of  a  first-class  ticket,  for  which  he 
had  paid  value  received,  and  which  entitled  him  to  travel  as 
a  passenger  engaged  in  interstate  travel  on  defendant's  train 
in  a  car  having  first-class  accommodations  and  comforts  over 
defendant's  line  from  the  said  city  of  Augusta  to  the  said 
city  of  Atlanta,  in  the  State  of  Georgia,  was  then  and  there 
required  by  the  defendant,  against  his  protest,  to  travel  as 
such  passenger  in  a  car  inferior  in  comforts  and  accommoda- 
tions to  what  he  was  entitled  to  have  had  under  and  by 
virtue  of  his  ticket  purchased  and  held  by  him  as  aforesaid. 

Second.  That  in  the  month  of  January,  in  the  year  1889, 
on  its  main  line  between  the  cities  of  Augusta  and  Atlanta, 
in  the  State  of  Georgia,  the  said  defendant  being  then  and 
there  a  common  carrier  of  persons  for  hire  and  engaged  in' 
interstate  traffic,  as  aforesaid,  did  then  and  there,  in  disregard 
of  its  duty  as  a  common  carrier  engaged  in  interstate  com- 
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merce,  unlawfully  suffer  the  said  William  H.  Heard,  a  pas- 
senger in  one  of  its  cars,  together  with  other  persons  of  his 
race — namely,  colored  persons,  men  and  women — to  be  sub- 
jected to  undue  prejudice  and  disadvantage  in  this,  that  the 
defendant  did  then  and  there  permit  other  passengers  from  a 
smoking  compartment  on  its  said  train  to  intrude  themselves 
into  the  adjoining  compartment  in  which  said  William  H. 
Heard  was  a  passenger,  and  the  other  persons  of  his  race 
were  passengers,  and  to  be  guilty  of  disorderly  conduct  in 
then  and  there  repeatedly  drinking  whiskey  out  of  a  certain 
tin  cup  placed  at  the  tank  in  said  last-named  compartment 
by  defendant  for  said  William  H.  Heard,  and  said  otlier  per- 
sons of  his  race,  to  use  as  passengers,  in  drinking  water  out 
of  said  tank,  all  of  which  was  against  the  protest  of  said 
William  H.  Heard,  and  in  violation  of  the  Act  to  regulate 
commerce  approved  February  4,  1887. 

Third.  That  it  is  a  lawful  dutv  which  the  defendant  owes 
to  the  traveling  public  in  carrying  out  its  rule  of  furnishing 
separate  cars  to  white  and  colored  passengers  on  its  line, 
engaged  in  interstate  travel,  to  make  them  equal  in  com- 
forts, accommodation,  and  equipment,  without  any  discrim- 
ination where  the  same  price  is  charged. 

Fourth.  That  it  is  a  lawful  duty  whicli  the  defendant  owes 
to  the  traveling  public  over  its  line  engaged  in  interstate 
travel,  that  its  train  oflScers  should  protect  all  such  passen- 
gers without  regard  to  race,  color,  or  sex,  against  undue 
prejudice  and  disadvantage  from  disorderly  conduct  on  the 
part  of  other  passengers  or  persons. 

The  views  held  by  the  Commission  in  this  proceeding, 
upon  which  its  findings  of  facts  are  made  as  above  set  forth, 
may  now  be  properly  stated.  The  Commission  is  aware  that 
there  are  occasionally  embarrassments  and  difficulties  arising 
to  carriers  in  the  transportation  of  persons  of  different  race 
and  social  peculiarities  and  characteristics.  These  have  been 
brought  before  us  and  have  been  duly  considered  in  this  and 
in  two  other  cases.  These  embarrassments  and  difficulties, 
considerable  as  they  may  sometimes  be  found,  are  not  more 
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SO  than  others  that  have  been  occasionally  developed  in  the 
solution  of  transportation  problems,  and  should  be  met  by 
carriers  in  a  spirit  of  fair,  reasonable  and  proper  adjustment. 
The  law,  Federal  and  State,  will  not  tolerate  the  doctrine 
any  more  in  the  transportation  of  persons  than  of  property, 
that  one  class  is  to  be  favored  by  the  carrier  over  another. 
This  is  as  true  of  the  statutes  of  the  State  of  Georgia  as  it 
is  of  the  Act  to  regulate  commerce,  for  in  section  4586  of  the 
code  of  Georgia  we  find  the  following  provision :  "  All  com- 
mon carriers  of  passengers  for  hire  in  this  State  shall  furnish 
like  and  equal  accommodations  to  all  persons  without  distinc- 
tion of  race,  color,  or  previous  condition."  The  duty  of  the 
carrier,  therefore,  in  this  respect,  is  nowhere  open  to  contro- 
versy. 

When  a  complaint  of  the  petitioner  against  the  defendant, 
in  many  respects  similar  to  this,  was  before  the  Interstate 
Commerce  Commission,  1  I.  C.  C.  Rep.,  p.  428,  we  found 
upon  the  facts  before  us  that  the  defendant  had  unjustly  dis- 
criminated against  him,  and  in  that  case,  on  the  15th  day  of 
February,  1888,  the  Commission  made  the  following  order : 

"  Now  it  js  ordered  and  adjudged  that  the  defendant,  the 
Georgia  Railroad  Company,  do  cease  and  desist  from  sub- 
jecting colored  passengers  to  undue  and  unreasonable  preju- 
dice and  disadvantage  in  violation  of  the  third  section  of  the 
Act  to  regulate  commerce,  and  that  so  long  as  its  rule  sepa- 
rating passengers  is  maintained,  its  duty  is  to  furnish  for  all 
passengers  paying  the  same  fare,  cars  in  all  respects  equal 
and  provided  with  the  same  comforts,  accommodations  and 
protection  for  travelers. 

"  And  it  is  further  ordered  that  a  notice  embodying  this 
order  be  forthwith  sent  to  the  defendant  corporation,  together 
with  a  copy  of  the  report  and  opinion  of  the  Commission,  in 
conformity  with  the  provisions  of  the  15th  section  of  the  Act 
to  regulate  commerce." 

The  language  of  that  order  apjieared  to  us  to  be  plain  and 
explicit.  It  appears  from  the  testimony  of  its  general  man- 
ager, in  this  case,  that  the  defendant  "earnestly  intends  and 
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endeavors  to  comply  with  the  law  and  to  furnish  equal  and 
like  accommodations  to  white  and  colored  passengers."  That 
in  this  it  has  failed  in  this  instance,  as  appears  from  the  evi- 
dence in  this  proceeding,  is  no  reason  why  it  may  not  and 
should  not  the  more  promptly  now  comply  with  the  law. 

Where  a  compartment  of  a  car  is  used  on  one  trip  as  a 
smoking  car  by  persons  who  chew  tobacco  and  smoke  and 
expectorate  tobacco  juice  on  the  floor,  and  saturate  the  seats, 
wall  and  ceiling  with  the  odors  and  fumes  of  tobacco,  the 
cleaning  and  scouring  of  that  car  at  the  terminus,  and  then 
turning  it  over  to  passengers  to  travel  in  on  the  next  trip  of 
the  car,  it  may  be  the  next  day,  who  liold  first-class  tickets, 
can  not  be  said  to  furnish  these  passengers  the  accommoda- 
tions and  comforts  to  which  they  are  entitled  on  such  tickets 
and  for  which  they  have  paid  their  money.  There  is  no  place 
to  which  the  saying  of  John  Wesley  that  "CleanKness  is 
indeed  next  to  Godliness,"  is  perhaps  more  justly  applicable 
for  substantial  comfort,  than  a  'passenger  car  in  which  per- 
sons are  obliged  to  travel. 

If,  however,  this  compartment  car  was  reversed  on  every 
diflferent  trip,  so  that  the  same  compartment  was  always  used 
as  a  smoking  room,  still  the  adjoining  compartment,  separated 
only  by  a  door,  necessarily  open  much  of  the  time  and  in  this 
way  filling  the  other  compartment  frequently  with  the  fumes 
and  odors  of  tobacco  smoke,  would  prevent  it  from  being  a 
first-class  car  in  point  of  accommodations  and  comforts,  into 
which  a  traveler  should  be  forced,  holding  a  first-class  ticket. 
There  are  many  persons  to  whom  the  fumes  of  tobacco  are 
peculiarly  sickening.  The  difference  between  enduring  these . 
for  a  few  minutes  in  a  hotel  lobby  or  on  the  street  in  the  open 
air,  and  having  to  sit  under  the  influence  of  them  for  hours, 
in  a  long  journey  on  a  car  in  a  railroad  train,  is  very  marked. 
There  are  also  many  persons  who  in  traveling  on  cars  are 
unavoidably  subject  to  nauseous  sensations  like  sea-sickness. 
Such  sensations  would  be  very  greatly  aggravated  by  the 
odors  and  fumes  of  tobacco.  In  England,  by  a  very  recent 
statute,  all  railway  carriers  are  required  to  furnish  a  separate 
smoking  room  or  compartment  on  all  their  passenger  trains 
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for  every  class  of  passengers  to  whom  they  sell  tickets ;  and 
in  America  it  is  the  usual  custom  of  railway  caniers  to  have 
smoking  rooms  or  compartments  on  their  trains  separated 
from  the  body  of  the  cars  in  which  the  general  public  is 
traveling.  Such  an  arrangement  properly  carried  out  and 
enforced  by  just  regulations  is  necessary  to  the  comfort  of 
the  traveling  public.  Whether  the  smoking  compartment 
arrangements  of  the  defendant  in  its  parlor  cars  are  such  as 
to  cause  discomfort  to  the  passengers  in  the  body  of  those 
cars,  there  is  no  evidence — and  these  we  have  not  investi- 
gated because  they  are  not  involved  in  this  complaint,  and 
therefore  we  make  no  report  and  express  no  opinion  in  regard 
to  them.  The  evidence  shows  that  colored  persons  do  not 
travel  in  these  parlor  cars.  They  are  cars  of  exceptional 
accommodations  and  higher  fares  are  charged  for  travel  in 
them  than  in  ordinary  passenger  cars. 

Without  regard  to  the  question  of  their  cleanliness,  the 
closet  arrangements  in  car  30  are  not  what  they  should  be. 
There  should  be  one  closet  in  that  car  distinctly  designated 
for  the  use  of  women  only ;  and  the  other  should  be  desig- 
nated for  the  use  of  men  alone.  In  this  respect  this  car  is 
shown  to  be  a  very  inferior  car  compared  to  car  13.  There 
is  positive  evidence  that  on  the  occasion  to  which  this  com- 
plaint relates  the  closet  in  the  compartment  in  which  peti- 
tioner was  required  to  travel  was  in  an  unclean  condition;  and 
opposed  to  this  is  only  the  general  statement  of  the  general 
manager  that  the  rule  of  the  company  at  each  terminus  was 
to  have  the  cars  cleaned  and  scoured  by  the  same  servants 
and  that  this  was  done.  Positive  and  specific  testimony  as 
to  the  condition  of  the  car  at  the  particular  time  mentioned 
and  maintaining  under  oath  what,  it  is  alleged,  was  stated  to 
the  conductor  by  the  witness  concerning  its  condition  at  the 
time  to  which  this  complaint  relates,  must,  of  course,  as  evi- 
dence, outweigh  any  mere  general  statement  of  the  general 
manager  that  the  rules  of  the  company  required  the  cars  to 
be  cleaned  and  scoured  at  each  terminus  by  the  same  ser- 
vants, and  that  this  was  done,  without  stating  that  the  man- 
ager knew  it  was  done  and  how  it  was  done  in  this  partienlar 
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instance.  There  is  no  evidence  that  the  general  manager  saw 
the  car  that  day  or  that  he  knew  of  his  own  knowledge  its 
condition  on  this  journey. 

The  evidence  shows  that  as  a  rule  there  are  largely  more 
white  passengers  than  colored  passengers  who  travel  on 
defendant's  train,  though  the  travel  of  colored  people  is  very 
considerable.  For  this  reason  the  defendant  has  a  compart- 
ment car,  being  about  half  the  car,  usually  for  colored  pas- 
sengers, and  when  they  are  in  sufficient  numbers  gives  them 
an  entire  car.  The  defendant  justified  this  method  of  doing 
its  business  on  economic  grounds  and  says  that  it  is  influ- 
enced solely  by  these  considerations  in  making  this  arrange- 
ment. If,  in  doing  this,  the  compartment  of  the  car,  or  the 
car,  as  the  case  may  be,  is  equal  in  safety  of  construction, 
comforts  and  accommodations,  and  the  protection  afforded 
to  passengers  to  what  is  found  in  other  cars  in  which  white 
women  and  men  travel  on  the  same  train,  all  holding  lirst- 
class  tickets,  for  which  the  same  price  is  paid,  then  the  law 
will  not  be  violated.  But  the  carrier  must  see  to  it  that  the 
comforts,  accommodations  and  protection  afforded  in  each 
instance,  are  substantially  equal,  or  the  law  will  be  violated. 
One  compartment  or  half  of  a  passenger  car  should  not  be  a 
smoking  car  while  the  other  compartment  or  half  of  that  car  is 
used  for  passengers  holding  first-class  tickets.  The  heating 
arrangements,  whatever  they  may  be,  should  be  so  arranged 
as  to  be  substantially  as  comfortable  in  one  car  as  in  another 
where  passengers  pay  the  same  fare. 

The  15th  section  of  the  Act  to  regulate  commerce  makes 
it  the  duty  of  the  Interstate  Commerce  Commission  in  every 
investigation  in  which  "it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Commission,  either  by  the  testimony  of 
witnesses  or  other  evidence,  that  anything  has  been  done  or 
omitted  to  be  done  in  violation  of  the  provisions  of  this  Act, 
or  of  any  other  law  cognizable  by  said  Commission,  by  any 
common  carrier,  or  that  any  injury  or  damage  has  been  sus- 
tained by  the  party  or  parties  complaining,  or  by  other  par- 
ties aggrieved  in  consequence  of  any  such  violation,  it  shall 
be  the  duty  of  the  Commission  to  forthwith  cause  a  copy  of 
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its  report  in  respect  thereto  to  be  delivered  to  such  common 
carrier,  together  with  a  notice  to  said  common  carrier  to 
cease  and  desist  from  such  violation  or  to  make  reparation 
for  the  injury  so  found  to  have  been  done,  or  both,  within 
a  reasonable  time  to  be  specified  by  the  Commission."  We 
have  held  -  that  this  required  us  to  report  and  act  upon  a 
violation  of  the  statute  discovered  by  evidence  before  us  in 
an  investigation,  although  it  had  not  been  the  subject  of 
complaint  in  the  petition.  (See  Smith's  Case,  1 1.  C.  C.  Rep., 
p.  209.) 

The  mandate  of  the  statute  requires  us  to  take  notice  of 
a  violation  of  it  not  mentioned  in  the  complaint,  but  devel- 
oped in  the  evidence  before  us,  and  to  correct  it.  The  mat- 
ter that  we  here  refer  to  now  is,  that  protection  against 
undue  prejudice  or  disadvantage  which  this  statute  requires 
the  carrier  to  extend  to  all  passengers  alike  on  its  trains  as 
against  the  conduct  of  disorderly  persons,  and  the  failure 
to  do  which  subjects  them  to  undue  prejudice  and  disadvan- 
tage. 

The  equality  of  comforts  and  accommodations  which  the 
law  guarantees  to  passengers  and  requires  the  carrier  to  afford 
alike  to  all  who  pay  the  same  fares,  would  amount  to  little  if 
the  carrier  should  neglect  to  perform  the  still  more  important 
duty,  equally  required  by  the  statute,  of  extending  to  every 
passenger,  without  regard  to  the  amount  of  fare  paid,  the 
safeguard  of  its  equal  protection  against  all  disorderly  con- 
duct from  other  passengers  and  from  all  persons  whatsoever. 
Kegulations  of  the  company  looking  to  this  end  are  com- 
mendable, but  they  amount  to  nothing  unless  enforced.  The 
conductor  is  captain  in  command  of  the  train  and  the  chief 
representative  of  the  railway  company  present,  and  to  him 
every  passenger  has  the  right  to  look  for  this  protection,  and 
it  is  a  duty  required  of  him  and  of  the  railway  company  by 
the  law  that  he  should  afford  it.  In  the  State  of  Georgia, 
conductors  have  police  powers  and  authority  on  their  trains. 
(Code  of  Georgia,  section  4586.)  But  without  regard  to  the 
special  provision  of  that  statute,  the  duties  of  this  ofBcer  in 
protecting   passengers   from  disorderly  conduct,  under  his 
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general  powers  as  conductor,  by  the  common  law  have  been 
repeatedly  considered  and  defined  by  the  courts  of  this 
country. 

A  leading  case  on  this  subject  is  that  of  the  Pittsburgh, 
Fort  Wayne  c&  Chicago  liaihoay  Company  v.  Hinds,  53  Penn. 
State  Rep.,  p.  512.  There  a  number  of  unruly  persons 
forced  themselves  into  the  car  in  which  the  plaintiff,  who  was 
a  woman,  was  a  passenger,  and  in  the  course  of  a  fight  among 
them,  one  of  them  was  thrown  upon  the  plaintiff  with  such 
violence  that  her  arm  was  seriously  injured.  The  Supreme 
Court  of  Pennsylvania  said  the  negligence  of  the  company 
or  its  officers  in  charge  of  the  train  was  the  gist  of  the  action, 
and  while  it  was  not  the  duty  of  railroad  companies  to  furnish 
their  trains  with  a  police  force,  they  were  bound  to  furnish 
men  enough  for  the  ordinary  demands  of  transportation;  and 
that  if  the  conductor  did  not  do  all  he  could  with  the  force 
lie  had  upon  the  train,  it  was  negligence.  The  court  further 
said,  in  such  cases  the  conductor  should  stop  the  train  if 
necessary,  and  call  to  his  assistance  all  its  servants,  and  as 
many  of  the  passengers  as  were  willing  to  lend  a  helping 
hand,  and  that  until  he  had  done  this  and  had  put  forth  all 
the  means  at  his  disposal,  he  had  no  right  to  abandon  the 
conflict.  To  keep  his  train  moving  and  busy  himself  in  col- 
lecting fares  in  one  car  whilst  a  fight  was  going  on  in  another 
car  was,  as  the  court  said,  to  fall  short  of  his  duty.  He 
ahotdd  not  have  been  content  with  ordering  the  thing  to  be 
done.  He  should  himself  have  led  the  way.  And  the  court 
adds :  "  He  should  have  stopped  the  train  and  hewed  a  pas- 
sage through  the  intrusive  mass  until  he  had  expelled  the 
rioters,  or  had  demonstrated  by  an  earnest  experiment  that 
the  undertaking  was  impossible." 

Another  is  the  case  of  the  Pittshurgh  cfe  Connellsville  Hail- 
road  Company  v.  Pillow,  76  Penn.  State  Eep.,  p.  513.  The 
facts  were,  that  in  a  fight  upon  a  car  among  some  drunken 
men,  the  conductor  did  not  exert  himself  to  suppress  it  as  he 
should  have  done,  and  the  plaintiff,  a  passenger  who  was  not 
concerned  in  it,  lost  an  eye.  A  verdict  against  the  company 
was  sustained.     And   the   Supreme    Court   of  Pennsylvania 
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say  :  "  We  cannot  perceive  the  force  of  the  argument  of  the 
counsel  for  the  plaintiflF  in  error,  wherein  he  endeavors  to 
raise  a  distinction  between  accidents  arising  from  negligence 
in  equipment  or  management  of  the  train  and  those  arising 
from  the  conduct  of  passengers  upon  it.  If  the  employees 
of  the  train  had  no  control  over  the  passengers  this  argu- 
ment would  be  sound.  But  they  have  such  a  power  and 
they  are  just  as  responsible  for  its  proper  exercise  as  they 
are  for  the  running  of  the  train." 

A  case  also  of  unusual  interest  in  which  these  questions 
are  fully  considered  and  the  authorities  reviewed  at  length 
on  common-law  grounds,  is  that  of  The  New  Orleaiis^  SL 
Louis  (&  Chicago  Railroad  Company  v.  Burk^  53  Mississippi 
Reports,  p.  200.  The  facts  in  that  case  were  that  several 
drunken  and  disorderly  men  on  a  train  at  night,  repeatedly 
insulted  a  fellow-passenger,  who  did  not  resent  their  insults, 
and  peaceably  did  all  in  his  power  to  avoid  them,  and  they 
then  made  a  combined  attack  upon  him,  the  conductor  of 
the  train  being  present  when  these  acts  occurred,  and  he  pro- 
tested against  them,  but  made  no  determined  eflfort  to  quell 
the  disorder.  When  the  fight  began,  and  while  it  was  raging, 
the  conductor  fled  to  the  platform,  carrying  his  lantern  with 
him,  leaving  the  combatants  in  darkness,  and  the  assaulted 
passenger  to  his  fate.  The  passenger  assailed  defended  him- 
self as  best  he  could,  and  in  doing  so  retreated  to  the  plat- 
form where  he  found  the  conductor,  who  carried  him  to 
another  car  on  the  train,  and  for  safety  secreted  him.  In 
the  fight  one  of  his  assailants  fired  a  pistol  at  him,  and  he 
knocked  down  two  of  them  with  a  hatchet,  but  escaped  with- 
out serious  personal  injury.  Some  of  them  afterwards  hunted 
for  him  through  the  train  to  renew  the  fight,  but  could  not 
find  him.  He  sued  the  company  for  damages,  and  there  was 
a  verdict  in  his  favor  against  the  company  for  six  thousand 
dollars,  which  was  sustained.  The  Supreme  Court  of  Mis- 
sissippi, reviewing  £he  authorities,  say:  "If  it  be  asked 
then  what  principle  is  it  that  imposes  upon  a  railroad  com- 
pany the  duty  of  preserving  good  order  on  its  trains  and 
makes  it  liable  for  all  injuries  sustained  by  reason  of  a  fail- 
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VLie  to  discharge  this  duty,  we  answer  that  it  springs  out  of 
the  obligation  resting  upon  it  to  use  every  power  with  which 
it  is  invested  to  transport  the  passenger  safely  to  his  destina- 
tion. ...  If  two  or  three  burly  blackguards  boarding 
the  train  of  the  defendant  railroad  at  the  Louisiana  line, 
should  ride  through  the  State,  insulting  and  beating  every 
man,  woman  and  child  who  entered  the  cars,  can  there  beany 
doubt  of  the  authority  or  duty  of  the  officers  in  charge  to 
use  their  utmost  power  to  prevent  the  outrage  ?  .  .  .  We 
<3onclude  then  that  the  undoubted  power  which  is  vested  in 
railroad  officials  to  preserve  peace  and  good  order  on  their 
trains,  and  if  necessary  for  this  purpose,  to  eject  therefrom 
turbulent  and  disorderly  persons,  carries  with  it  the  absolute 
duty  to  exercise  the  power  when  called  upon  so  to  do  in  a 
proper  case  by  the  other  passengers :  that  a  failure  to  dis- 
<;harge  this  duty  stands  to  some  extent  upon  the  same  foot- 
ing as  the  omission  to  perform  any  other  official  duty,  and 
tipon  the  maxim  respmideat  8upe}*ior  renders  the  corporation 
Uable." 

To  the  same  effect  see  6  Blatchford's  Beports,  page  158 ; 
34  Connecticut  Beports,  page  534. 

The  sound  rules  of  law  laid  down  by  these  eminent  courts, 
asserting  as  they  do  established  principles  of  the  common 
law  as  to  the  powers  and  duties  of  conductors  and  carriers, 
when  taken  in  connection  with  the  provisions  of  the  Act  to 
regulate  commerce,  which  forbid  unjust  discrimination,  or 
undue  prejudice  or  disadvantage  to  any  person  or  persons 
while  being  transported  as  passengers,  are  of  vital  importance 
to  all  railway  carriers  engaged  in  interstate  commerce  and 
the  conductors  of  their  passenger  trains,  and  give  such  pas- 
sengers rights  to  equal  protection  against  disorderly  con- 
duct which  cannot  be  overlooked.  In  these  respects  they 
are  every-day  law  on  every  passenger  train  in  this  country 
engaged  in  interstate  commerce.  They  cannot  be  enforced 
with  a  steady  hand  in  one  car  and  disregarded  in  another 
<5ar  on  the  same  train.  They  must  be  so  enforced  as  to  pro- 
tect the  weak,  the  humble,  and  the  ignorant,  equally  with 
those  of  intelligence  and  commanding  influence.     None  are 
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beneath  the  requirements  of  their  protection,  and  none  wha 
violate  them  can  be  permitted  to  be  above  their  power. 

A  position  of  such  power,  authority,  trust  and  responsibil- 
ity as  that  of  conductor  of  a  passenger  train,  is  no  place  to 
be  filled  by  a  man  who  is  unequal  to  the  task  of  firmly  and 
fairly  enforcing  the  regulations  provided  by  the  railway  com- 
pany and  the  law  of  the  land  for  the  equal  comfort,  accom- 
modation and  protection  of  passengers  on  the  train.  When 
this  powerful  officer  fails  to  protect  some  passengers  on  a 
train  from  acts  of  disorderly  conduct  on  the  part  of  intruders, 
which  come  under  his  observation,  or  which  are  brought  to 
his  notice,  thereby  permitting  them  to  be  subjected  to  undue 
prejudice  and  disadvantage,  while  at  the  same  time  he 
extends  the  protection  of  the  law  to  the  other  passengers  on 
the  train  against  like  disorderly  conduct,  it  is  a  violation  of 
the  statute  on  the  part  of  the  company.  If  he  stands  by, 
passive,  and  permits  intruders  to  go  into  a  car  not  their 
own,  and  drink  whiskey  repeatedly  out  of  a  tin  cup  at  the 
w^ater-tank,  provided  by  the  company  for  the  use  of  passen- 
gers in  drinking  water  from  that  tank  in  that  car,  all  this  in 
the  presence  of  men  and  women  who  are  passengers  in  the 
car,  and  against  the  protest  of  a  passenger  in  that  car,  and 
not  only  this,  but  himself  indulges  in  drinking  whiskey  with 
them,  this  is  not  alone  **a  mere  breach  of  discipline  of  the 
known  rules  and  regulations  of  the  company  by  the  con- 
ductor." If,  as  here,  it  subjects  the  passengers  in  that  car  to 
an  undue  prejudice  and  disadvantage  against  which  other 
pacssengers  on  that  train  are  protected,  it  is  also  a  violation 
of  the  rights  of  passengers  in  that  car,  as  secured  to  them 
by  the  law  of  the  land.  In  performing  the  duty  of  protect- 
ing all  passengers  equally  and  alike  from  disorderly  conduct 
on  the  part  of  other  passengers  and  persons,  as  the  con- 
ductor treats  passengers,  so  the  railway  company  treats  them, 
because  he  is  the  appointed  agent  of  the  company  to  per- 
form that  duty,  and  is  there,  among  his  other  official  duties, 
for  that  purpose.  The  like  equal  protection  shotdd  have 
been  afforded  by  defendant  to  petitioner  and  the  passengers 
in  car  30  against  disorderly  conduct  on  the  part  of  other 
passengers,  as  was  extended  to  passengers  in  car  13. 
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The  order  of  the  Commission  is,  that  notice  forthwith  issue 
to  the  defendant,  the  Georgia  Bailroad  Company,  to  cease 
and  desist  without  any  further  delay  from  subjecting  peti- 
tioner and  other  persons  of  his  race  and  color  to  undue  prej- 
udice and  disadvantage,  when  engaged  in  interstate  travel, 
by  failing  and  refusing  to  furnish  to  them  passenger  cars  of 
equal  comfort  and  accommodation  to  those  furnished  to  pas- 
sengers of  the  white  race  engaged  in  interstate  travel  over 
its  line,  where  the  same  fares  are  charged  each :  and  further 
notifying  the  said  defendant  that  it  must  cease  and  desist 
without  any  further  delay  from  failing  to  furnish  the  equal 
protection  required  by  law  to  petitioner  and  persons  of  his 
race  and  color,  when  engaged  in  interstate  travel  as  passen- 
gers upon  its  passenger  trains,  the  same  ds  it  furnishes  to 
passengers  who  are  of  the  white  race,  against  disorderly  con- 
duct on  the  part  of  other  passengers,  and  of  all  persons 
whatsoever;  and  it  is  further  ordered  by  the  Commission 
that  with  said  notice  a  duly  certified  copy  of  this  report  and 
opinion  of  the  Commission  be  forthwith  furnished  to  the 
said  defendant,  the  Georgia  Bailroad  Company. 
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PUTNAM  P.  BISHOP  v.  H.  R.  DUVAL,  Receiter  of  The 
Florida  Railway  &  Navigation  Company. 

JAMES  A.  HARRIS  v.  H.  R.  DUVAL,  Receiver  of  The 
Florida  Railway  &  Navigation  Company  and  Other 
Carriers. 

memorandum. 

When,  pending  a  proceeding  begun  to  test  the  reasonableness  of  rates,  the 
rates  are  reduced  and  made  satisfactory  to  the  complainants,  the  Com- 
mission will  not  consider  the  question  whether  the  rates  before  reduc- 
tion were  or  were  not  excessive ;  that  question  having  by  the  reduction 
made  become  purely  abstract  and  speculative. 

The  question  whether  rates  paid  ought  to  be  refunded  having  been  pre- 
sented to  a  Judicial  tribunal,  where  it  is  now  pending,  the  Commission 
will  not  take  cognizance  of  it 

These  two  cases  present  the  same  legal  questions  and 
they  were  heard  together. 

Complaint  was  made  that  the  rates  charged  on  fruits 
transported  from  the  town  of  Citra,  in  Florida,  to  northern 
markets  were  excessive.  While  the  cases  were  pending  the 
rates  were  reduced  by  the  respondent  parties,  and  we  do  not 
understand  that  any  complaint  is  now  made  of  them.  The 
question,  therefore,  whether  they  were  excessive  as  they  were 
at  the  time  of  the  commencement  of  these  proceedings  has 
become  purely  abstract  and  speculative. 

Complainants,  however,  desire  to  be  heard  upon  that 
question,  and  to  have  a  decision  upon  it,  upon  the  ground 
that  otherwise  the  respondents  may  at  any  time  restore  the 
old  rates.  In  that  respect,  however,  the  condition  of  affairs 
is  not  different  from  what  it  would  have  been  had  these  pro- 
ceedings not  have  been  commenced.  A  carrier  always  has 
the  power  to  put  up  rates,  but  the  fact  that  it  has  the  power 
scarcely  affords  sufficient  reason  for  the  institution  of  pro- 
ceedings to  determine  whether  other  rates  than  those  now 
existing  would  be  sustainable. 

The  Commission  must  assume  that  the  rates  in  this  case 
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have  been  reduced  in  good  faith,  and  that  the  carriers  expect 
to  abide  by  them  as  now  established.  There  is  nothing  in 
the  proceedings  before  us  to  indicate  the  contrary. 

In  the  petitions,  prayer  was  made  that  the  respondents  be 
ordered  to  refund  sums  previously  paid  in  excess  of  what 
was  claimed  to  be  reasonable.  It  appears,  however,  that 
claim  to  a  refunding  has  been  made  in  the  Court  which 
appointed  the  receiver,  who  is  the  sole  defendant  in  the  first 
entitled  case,  and  the  principal  defendant  in  the  other  case. 
The  Court  has  therefore  cognizance  of  that  question,  and  the 
complainants,  by  filing  their  claims  in  court,  have  elected 
that  tribunal  to  pass  upon  them.  Under  the  circumstances, 
therefore,  the  complaints  will  stand  dismissed. 
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MILTON  L.   MYERS,  Survivors  of  Hostetter  &  Com- 
pany V.   THE   PENNSYLVANIA   COMPANY   Oper- 

ATING  THE  PITTSBURGH,  FORT  WaYNE  &  CHICAGO  RAIL- 
WAY;  THE  BALTIMORE  &  OHIO  RAILROAD 
COMPANY;  THE  LAKE  SHQRE  &  MICHIGAN 
SOUTHERN  RAILWAY  COMPANY;  THE  PITTS- 
BURGH &  LAKE  ERIE  RAILROAD  COMPANY; 
THE  NEW  YORK  CENTRAL  &  HUDSON  RIVER 
RAILROAD  COMPANY;  THE  ALLEGHENY  VAL- 
LEY  RAILROAD  COMPANY ;  and  THE  PENNSYL- 
VANIA  RAILROAD  COMPANY. 

Application  for  a  Re-Hearing.— Filed,  June  7,  1889. 

A  petition  to  re-open  a  case  that  has  been  decided,  and  for  a  re-hearing» 
should  show  prima  facie  that  some  material  testimony  has  been  over- 
looked or  misapprehended,  or  some  error  in  the  findings  of  fact  or  con- 
elusions  of  law. 

When  the  application  is  insufficient  in  these  respects,  and  only  asks  for  a 
re-discussion  of  the  facts  and  law  already  considered,  with  no  offer  of 
new  evidence  that  can  change  the  result,  the  application  will  be  denied. 

A.  If.  Clarke,  counsel  formotion. 

memorandum. 

By  the  Commission: 

This  is  an  application  by  the  petitioners  for  a  re-opening 
of  the  case,  and  for  permission  to  give  further  testimony 
with  a  view  of  showing  that  the  decision  rendered  by  the 
Commission  was  based  upon  a  misapprehension  of  the  real 
facts  of  the  case.  The  decision  heretofore  made  was  filed 
on  the  23d  day  of  February,  1889,  and  was  adverse  to  the 
petition. 

The  petiton  claimed,  in  substance,  that  the  classification 
of  the  article  known  as  Hostetter's  Stomach  Bitters  had  been 
advanced  when  the  Act  to  regulate  commerce  took  effect,  and 
that  the  rates  of  transportation  under  the  present  classifica- 
tion were  unreasonably  high.     The  claim  was  not  based  upon 
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any  ii^ustice  or  unreasonableness  in  the  relative  classifica- 
tion of  tb^  bitters  and  the  relative  rates  upon  analogous  arti- 
cles, or  the  diminution  of  production  or  sales  in  consequence 
of  the  higher  rates,  but  almost  wholly  upon  the  fact  that 
prior  to  the  Act  to  regulate  commerce  the  bitters  were 
accorded  a  lower  classification  and  lower  rates. 

The  report  and  opinion  filed  in  the  case  emphasized  the 
fact  that  prior  to  the  taking  effect  of  the  Act  to  regulate  com- 
merce the  classification  and  rate  under  which  the  bitters 
were  carried  were  in  fact  special,  and  this  view  is  amply  sup- 
ported by  the  testimony  in  the  case  and  by  the  classifications 
that  were  in  force  at  the  time.  The  bitters  were  then  carried 
under  a  classification  designated  as  follows :  ''  Manufacturer's 
account;  released  by  shippers,"  and  under  that  particular 
designation  embraced  no  analogous  article  except  wine. 
This  fact  was  left  unexplained  by  the  testimony,  and  is  con- 
clusive that  the  classification  was  special  for  this  article,  and 
was  intended  to  give  it  a  lower  rate. 

The  petitioners  now  claim  that  the  Commission  gave  undue 
weight  to  this  testimony,  and  that  there  are  other  facts,  such 
as  the  manner  in  which  the  bitters  are  packed  in  boxes,  and 
the  pre-payment  of  the  freight  by  the  petitioners,  that  fur- 
nish just  reason  for  a  lower  classification  of  the  article,  inde- 
pendently of  its  character  and  quality,  and  of  the  classifica- 
tion and  rates  for  analogous  articles. 

A  re-examination  of  the  facts  and  of  the  conclusions 
reached  in  the  decision  rendered  fails  to  satisfy  the  -Commis- 
sion that  the  disposition  made  of  the  case  was  erroneous,  or 
that  it  should  be  re-opened  and  the  petitioners  given  further 
hearing.  The  petitioners  are  entitled  to  the  same  fair  con- 
sideration and  just  regard  for  their  rights  as  producers  and 
shippers  as  other  shippers  are  entitled  to,  but  are  not  enti- 
tled to  any  preferential  classification  or  rates.  Their  goods 
should  be  classified  with  other  analogous  goods  in  respect 
to  marketable  value,  mode  of  packing  for  transportation,  and 
risks  in  the  carriage.  When  this  equality  is  accorded  to 
them  they  are  given  all  that  they  can  of  right  demand  under 
the  law.  It  was  shown  in  the  report  and  opinion  filed  that 
they  now  substantially  enjoy  this  equality.     No  new  facts 
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are  oflfered  to  be  shown  that  were  not  before  the  Commission 
upon  the  original  hearing.  The  application  is,  therefore,  in 
substance,  that  a  different  conclusion  should  be  reached 
upon  the  same  facts. 

The  statement  in  the  papers  accompanying  this  applica- 
tion that  the  average  rate  per  ton  per  mile  upon  all  freight 
carried  by  one  of  the  defendant  roads  is  8.73  mills,  and  that 
the  rate  per  ton  per  mile  upon  the  bitters  is  considerably  in 
excess  of  that  average,  is  a  circumstance  of  very  slight  impor- 
tance upon  the  question  of  the  reasonableness  of  the  rate  on 
bitters.  Much  of  the  freight  earned  by  that  road  consists  of 
coal,  ore  and  other  heavy  products  that  necessarily  have  a 
low  classification  and  a  low  rate,  and  the  quantity  of  articles 
of  that  character  bears  a  very  large  proportion  to  the  general 
traffic  of  the  road.  The  rates  upon  freight  of  that  descrip- 
tion furnish  no  sort  of  standard  for  the  rate  upon  goods  like 
those  of  petitioners.  If  the  goods  carried  by  the  road  were 
generally  of  the  character  of  the  petitioners',  or  nearly  sim- 
ilar, there  would  be  force  in  the  argument  of  an  average  rate. 
The  value  of  a  car-load,  of  twenty-four  thousajid  pounds,  of 
bitters,  according  to  the  testimony  in  the  case,  is  about  five 
hundred  and  twenty-five  dollars.  The  value  of  a  car-load  of 
coal  of  like  weight  is  less  than  fifty  dollars.  Naturally  and 
necessarily,  therefore,  goods  of  higher  market  value,  like 
those  of  petitioners,  take  a  higher  classification  and  rate,  and 
there  is  no  injustice  to  the  shippers  in  that  circumstance. 
Transportation  charges  should  be,  and  usually  are,  adjusted 
with  a  proper  degree  of  reference  to  the  marketable  value  of 
the  goods  carried,  and  to  the  amount  of  revenue  required  by 
a  carrier  to  make  its  business  fairly  remunerative.  If  the 
charges  should  be  reduced,  therefore,  to  any  considerable 
extent,  upon  goods  of  higher  value  and  properly  included  in 
the  higher  classes,  it  would  be  necessary  to  increase  the 
charges  upon  the  lower  classes,  and  enhance  the  cost  to  con- 
sumers of  goods  perhaps  more  necessary  and  generally 
important  to  the  public.  The  community  at  large,  therefore, 
as  well  as  carriers  and  the  producers  and  shippers  of  par- 
ticular articles,  are  interested  in  the  proper  relative  classifi- 
cation of  freights  and  the  adjustment  of  rates.     The  interests 
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him  tickets  for  his  family  to  that  point  and  no  farther,  but 
that  it  would  make  no  difference,  as  complainant  would  receive 
through  rates  to  Fort  Leavenworth  and  New  York;  that  on 
these  representations  he  purchased  3^  tickets  to  Ogden  at  a 
cost  of  $122.50,  and  paid  for  his  sleeping  car  to  the  same  point; 
that  on  arriving  at  Ogden  he  presented  his  transportation 
request  for  transportation  from  Ogden  to  Fort  Leavenworth  and 
after  receiving  his  individual  ticket  over  the  Union  Pacific  rail- 
road he  purchased  2^  tickets  by  the  same  road  from  Ogden  to 
Fort  Leavenworth,  and  one  ticket  from  Ogden  to  New  York, 
expecting  to  receive  through  rates,  as  represented  by  the 
agent  of  the  Central  Pacific  Bailroad  Company  in  San 
Francisco.  These  rates  the  ticket  agent  of  the  Union  Pacific 
declined  to  give,  and  for  the  2^  tickets  from  Ogden  to  Fort 
Leavenworth  complainant  paid  $100,  and  for  the  single  ticket 
from  Ogden  to  New  York,  he  paid  $70.90,  which  added  to  what 
he  had  already  paid  for  tickets  from  San  Francisco  to  Ogden, 
made  $293.40,  or  $52.30  in  excess  of  the  through  rates  from 
San  Francisco  to  Leavenworth  and  New  York,  which  passen- 
gers were  paying  at  that  date.  Complainant  believes  this 
exaction  of  excess  was  unjust  and  unlawful,and  asks  an  order 
for  its  return. 

Upon  the  answers  filed  in  the  case,  the  defense  is  that  the 
complainant  is  mistaken  in  his  facts;  that  no  such  represen- 
tations were  made  to  him  in  San  Francisco  as  he  claims;  that 
he  deliberately  purchased  transportation  to  Ogden,  and  that 
on  applying  for  further  transportation  from  that  point,  it  was 
the  duty  of  the  railroad  company  in  selling  the  tickets  for  the 
remainder  of  the  distance  to  make  the  charge  precisely  as  it 
did  in  accordance  with  the  regular  rates;  that  in  fact  it  could 
not  have  done  otherwise  without  subjecting  the  company  to 
liability  for  unlawful  discrimination  as  between  complainant 
and  other  parties  purchasing  tickets  for  transportation  from 
Ogden  east  contemporaneously. 

The  case  was  submitted  for  the  opinion  of  the  Commission 
on  evidence  taken  ex  partCy  but  with  waiver  of  all  technical 
objections,  and  with  expression  of  entire  willingness  to  do 
what  under  the  circumstances  should  be  found  to  be  just  and 
lawful. 
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MAJOR  J.  P.  SANGER  r.  THE  SOUTHERN  PACIFIC 
COMPANY,  LESSEE  OF  THE  CENTRAL  PACIFIC 
RAILROAD,  AND  THE  UNION  PACIFIC  RAILWAY 
COMPANY. 

Subniittod  May  :)1,  1880.— I)oc*idoil  June  34,  1889. 

A  rolBapprohetiHlon  undor  which  a  party  has  paid  for  one  Joumoy  in  two  see- 
tioiiK,  wheivhy  the  (*(Mt  of  the  traiiHportatlon  ban  been  made  more  than 
it  would  have  been  had  a  through  ticket  l>een  pun*haMd,  may  lawfully  bo 
corr«N*t<Hl  l>y  return  of  the  exctwe,  thougli  the  oarrierH  were  without  fault 
and  only  charg«Ml  for  <vu'h  portion  of  th«*  Jouniey  the  regular  rataa. 

|{K1H)UT   AND   OPINION  OF  THE  COMMISSION. 

('OOLKY,  (7tttintht/t  : 

The  r()in])liiiimnt  in  this  ease  recites  the  following  as  faotfi: 
That  on  or  iihout  March  2*2(1, 1889,  the  coiupluinant,  who  wam 
an  Inspeetor  (leneral  of  the  Tnited  States  Army,  wasrelieYeil 
from  duty  at  the  Presidio  of  San  Franeiseo,  in  the  Division  of 
the  Pa<*iti(\  and  hcp-in  preparations  to  go  to  head-quarters. 
Department  of  the  Missouri,  Fort  Ijeaveuworth,  Kansas,  t4> 
whieh  point  he  ha<I  Immmi  ordered  hv  the  Secretary  of  War; 
that  he  ealh'tl  at  th«*  tieket  otKer  of  the  (Vntral  Pacific  Rail- 
road (*ompany,  in  San  Fraurisoo,  and  then*  and  then  learned 
fmni  the  agent  of  th«*  etnnpany  in  response  to  inquiries,  that 
th<'  fan*  to  Fort  Ii«'av«'n\v«)rth  was  ?<»0,  and  to  New  York 
^IMl.tK).  t4i  which  pdints  h«'  was  oMig«Ml  to  purchase  tickets  for 
his  family;  namt'|\,  2^  tit'kcts  to  Fort  Ii«'avenworth,  and  one 
tiekrt  to  N«*\\  York,  at  a  t(»tal  cost  of  transpoi*tation,  accortling 
tt»  thf  figures  gi\cn  l»y  the  agent,  (»f  ?24().1M).  That  on  March 
27th.  he  raUed  at  tlie  tA\\rr  again  and  engaged  sleeping bertliH 
for  April  1th  ;  that  on  April  M  \w  ealhMl  the  thinl  time  for 
the  purpose  of  l»u\ing  the  railroatl  tiek(*ts  ft)r  his  family  and 
pa\ing  for  tlie  sl<*eping  In^rths  he  had  «>ngag<Ml;  that  on  exam- 
ining the  transportation  request  giv«*n  him  by  Colonel  Batch- 
elder.  dep(»t  «|Uarterma>ter.  San  Franeiseo.  ii\u\  on  which  he 
\M\^  t«>  rt-ei  i\r  his  individual  ti<ket.  the  ticket  agent  infomiod 
liim  that  he  would  give  him  transportation  to  Ogden  ami  8i*Il 
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him  tickets  for  his  family  to  that  point  and  no  farther,  but 
that  it  would  make  no  difference,  as  complainant  would  receive 
through  rates  to  Fort  Leavenworth  and  New  York;  that  on 
these  representations  he  purchased  3^  tickets  to  Ogden  at  a 
cost  of  $122.50,  and  paid  for  his  sleeping  car  to  the  same  point; 
that  on  arriving  at  Ogden  he  presented  his  transportation 
request  for  transportation  from  Ogden  to  Fort  Leavenworth  and 
after  receiving  his  individual  ticket  over  the  Union  Pacific  rail- 
road he  purchased  2^  tickets  by  the  same  road  from  Ogden  to 
Fort  Leavenworth,  and  one  ticket  from  Ogden  to  New  York, 
expecting  to  receive  through  rates,  as  represented  by  the 
agent  of  the  Central  Pacific  Bailroad  Company  in  San 
Francisco.  These  rates  the  ticket  agent  of  the  Union  Pacific 
declined  to  give,  and  for  the  2^  tickets  from  Ogden  to  Fort 
Leavenworth  complainant  paid  $100,  and  for  the  single  ticket 
from  Ogden  to  New  York,  he  paid  $70.90,  which  added  to  what 
he  had  already  paid  for  tickets  from  San  Francisco  to  Ogden, 
made  $293.40,  or  $52.30  in  excess  of  the  through  rates  from 
San  Francisco  to  Leavenworth  and  New  York,  which  passen- 
gers were  paying  at  that  date.  Complainant  believes  this 
exaction  of  excess  was  unjust  and  unlawful,and  asks  an  order 
for  its  return. 

Upon  the  answers  filed  in  the  case,  the  defense  is  that  the 
complainant  is  mistaken  in  his  facts;  that  no  such  represen- 
tations were  made  to  him  in  San  Francisco  as  he  claims;  that 
he  deliberately  purchased  transportation  to  Ogden,  and  that 
on  applying  for  further  transportation  from  that  point,  it  was 
the  duty  of  the  railroad  company  in  selling  the  tickets  for  the 
remainder  of  the  distance  to  make  the  charge  precisely  as  it 
did  in  accordance  with  the  regular  rates;  that  in  fact  it  could 
not  have  done  otherwise  without  subjecting  the  company  to 
liability  for  unlawful  discrimination  as  between  complainant 
and  other  parties  purchasing  tickets  for  transportation  from 
Ogden  east  contemporaneously. 

The  case  was  submitted  for  the  opinion  of  the  Commission 
on  evidence  taken  ex  parte,  but  with  waiver  of  all  technical 
objections,  and  with  expression  of  entire  willingness  to  do 
what  under  the  circumstances  should  be  found  to  be  just  and 
lawful. 
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After  careful  examination  of  the  evidence  submitted  in  the 
case  we  are  entirely  satisfied  that  the  agents  of  the  defendant 
parties  in  what  they  have  done  in  this  matter  have  acted  in 
entire  good  faith  and  without  any  intention  to  defraud  the 
complainant,  or  to  mislead  him.  We  think  the  probabilities 
are  that  complainant  misapprehended  what  was  said  to  him  in 
San  Francisco,  and  that  he  erroneously  drew  the  conclusion 
that  it  would  cost  him  no  more  to  buy  the  tickets  as  he  did, 
than  to  buy  them  through  from  San  Francisco,  without  any- 
thing having  been  expressly  said  to  justify  it.  Nevertheless 
we  are  satisfied  the  complainant  has  stated  the  case  exactly 
as  he  understood  it,  and  that  had  he  known  or  supposed  at 
the  time  he  procured  transportation  at  San  Francisco  that 
unless  he  then  bought  through  tickets  he  would  be  charged 
an  additional  sum,  the  through  tickets  would  have  been  pur- 
chased. 

The  case,  then,  is  one  in  which,  through  misapprehension 
of  the  situation,  complainant  has  been  compelled  to  pay  the 
sum  of  $52.30  more  than  he  would  have  paid  for  the  same  ser- 
vice had  he  been  laboring  under  no  mistake.  The  exaction 
of  this  sum  has  all  the  effect  of  a  wrong  to  him,  though  no 
wrong  was  intended  and  no  one  is  really  in  fault.  We  think 
under  such  circumstances  it  would  be  entirely  proper  and 
right  for  the  defendant  carriers  to  restore  to  complainant  what 
because  of  his  misapprehension  he  has  paid  to  them  over  and 
above  the  regular  through  rates.  This  course  will  do  no 
wrong  to  any  else,  will  work  discrimination  against  no  one, 
and  at  the  same  time  will  leave  with  the  carriers  the  custom- 
ary compensation  for  the  service  performed. 

This  intimation  of  our  views  will  doubtless  be  sufficient  for 
a  disposition  of  the  case.  The  refunding  should  be  so  made 
that  each  carrier  will  retain  the  exact  sum  it  would  have 
received  had  through  tickets  been  purchased  at  San  Francisco 
as  the  complainant  at  first  proposed. 
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THE  NEW  YORK  PRODUCE  EXCHANGE  v.  THE  NEW 
YORK  CENTRAL  &  HUDSON  RIVER  RAILROAD 
COMPANY,  THE  MICHIGAN  CENTRAL  RAIL- 
ROAD COMPANY,  THE  LAKE  SHORE  &  MICH- 
IGAN SOUTHERN  RAILWAY  COMPANY,  THE 
CHICAGO  &  GRAND  TRUNK  RAILWAY  COM- 
PANY, THE  GREAT  WESTERN  RAILWAY  COM- 
PANY OF  CANADA,  THE  NEW  YORK,  LAKE  ERIE 
&  WESTERN  RAILROAD  COMPANY,  THE  CHI- 
CAGO &  ATLANTIC  RAILWAY  COMPANY,  THE 
NEW  YORK,  PENNSYLVANIA  &  OHIO  RAIL- 
ROAD COMPANY,  THE  NEW  YORK,  ChIcAGO 
&  ST.  LOUIS  RAILROAD  COMPANY,  THE  WEST 
SHORE  RAILROAD  COMPANY,  THE  DELA- 
WARE, LACKAWANNA  &  WESTERN  RAILROAD 
COMPANY,  THE  GRAND  TRUNK  RAILWAY  COM- 
PANY OF  CANADA,  THE  PITTSBURGH,  FORT 
WAYNE  &  CHICAGO  RAILWAY  COMPANY,  THE 
PENNSYLVANIA  RAILROAD  COMPANY,  THE 
PITTSBURGH,  CINCINNATI  &  ST.  LOUIS  RAIL- 
WAY COMPANY,  THE  WABASH  WESTERN  RAIL- 
WAY COMPANY,  THE  BALTIMORE  &  OHIO 
RAILROAD  COMPANY,  THE  PHILADELPHIA  & 
READING  RAILROAD  COMPANY,  and  THE  CEN- 
TRAL RAILROAD  COMPANY  OF  NEW  JERSEY. 

H««d  St  New  York,  June  18  and  14, 1888.    Briefs  submitted  July  81,  1888. 

Decision  filed  June  19,  1889. 

From  November  4, 1887,  to  February  20,  1888,  tlie  Trunlc  Lines,  so  called. 
under  reeolutions  of  their  Association,  made  through  export  rates  of 
which  the  inland  proportion  accepted  by  them  was,  at  the  port  of  New 
Yorlc,  often  ten  cents  or  more  per  hundred  pounds  less  on  like  traffic 
than  the  published  tariff  rates  charged  at  the  same  time  to  the  same 
port. 

.HM.  tlwt  the  diaorepancy  between  the  proportion  of  the  through  rate 
•ooepted  and  the  established  tariff^  for  8eal)oard  consignments  tor  the 


138  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

same  inland  carriage,  is  not  shown  to  have  been  Justified  by  any  ciroum- 
.  stances  tending  to  show  that  it  was  Just  or  proper,  and  that  it  must 
therefore  be  deemed  an  unjust  and  unlawful  discrimination  as  against 
the  transportation  terminating  at  that  port. 

It  is  essential  that  any  method  for  making  rates  should  be  practicable,  and 
not  afford  a  cover  for  discrimination  and  injustice.  The  only  practi- 
cable mode  yet  devised  for  making  through  export  rates,  as  appears  by 
past  experience,  is  to  add  to  the  established  inland  rates  from  the  inte- 
rior to  the  seaboard  the  current  ocean  rates. 

Under  the  amendments  of  March  2, 1889.  to  the  statute,  requiring  ten  days* 
previous  notice  of  advances  and  three  days*  previous  notice  of  reduc- 
tions in  rates,  they  can  not  be  varied  from  day  to  day,  or  oftener,  to 
meet  fluctuations  in  ocean  rates. 

Whenever  a  tariff  is  established  for  merchandise  billed  or  Intended  for 
export  by  sea,  and  ocean  rates  are  not  specified,  either  because  of  fluc- 
tuations or  for  any  other  reason,  so  that  only  the  charge  for  inland 
transportation  is  deflnitely  fixed,  the  tariff  as  flled  and  made  public 
should  show  the  rat«  charged  by  the  hiland  carrier  or  carriers  to  the 
point  of  export,  inclading  all  terminal  charges  and  expenses,  and  should 
also  show  in  what  manner  the  through  rate  to  the  point  of  ultimate 
destination  is  to  be  determined,  whether  by  addition  of  the  ooean  rate 
from  time  to  time  prevailing,  or  how  otherwise. 

Foster  dk  Wentworth,  attorneys  for  petitioners. 

John  D,  Kei*)iany  counsel  for  petitioners. 

Frank  Loornisy  for  N.  Y.  C.  &  H.  R.  R.  R.  Co.  and  con- 
necting lines. 

George  C.  Greene,  for  L.  S.  &  M.  S.  Ry.  Co. 

E.  W.  Meddmcghy  for  Grand  Trunk  Ry.  Co.  of  Canada  and 
connecting  lines. 

Jaines  A.  Buckaiian,  for  N.  Y.,  L.  E.  &  W.  R.  R.  Co. 

Samiiel  E.  Williamson,  for  N.  Y.,  C.  &  St.  L.  R.  R.  Co. 

Aslihel  Green,  for  the  West  Shore  R.  R.  Co. 

M.  Taylor  Pyne,  for  the  D.,  L.  &  W.  R.  R.  Co. 

Wayne  Mac  Veagh,  for  Penna.  R.  R.  Co.  and  connecting 
lines. 

G.  a,  Kaercher,  for  Phila.  &  Reading  R.  R.  Co. 

Robert  TT.  de  Forest,  for  Central  R.  R.  Co.  of  New  Jersey. 

Read  &  Pettit,  for  Commercial  Exchange  of  Philadelphia. 

REPORT  AND   OPINION  OF  THE  COMMISSION. 

ScHOONMAKER,  Cotmnissionev  : 

On  March  8,  1888,  the  Commission,  having  the  subject  of 
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tarifEs  on  export  freight  from  the  United  States  under  con- 
sideration, issued  the  following  order : 

"  Every  tariff  of  rates  and  charges  which  a  common  car- 
rier subject  to  the  provisions  of  the  Act  to  regulate  com- 
merce, by  itself  or  jointly  with  one  or  more  other  carriers, 
whether  such  carriers  are  or  are  not  subject  to  such  Act, 
«hall  establish  for  the  transportation  of  grain,  flour,  meal, 
meats,  provisions,  lard,  tallow,  canned  goods,  cotton,  tobacco, 
live  stock,  or  other  articles  of  customary  export,  from  any 
point  within  the  United  States  to  a  seaport  thereof,  or  to  any 
point  in  or  on  the  boundary  of  an  adjacent  country,  or  to 
any  foreign  port  or  place,  is  required  to  be  filed  with  the 
Commission  and  shall  be  made  public. 

*'  In  all  cases  where  a  tariff  is  established  for  such  mer- 
chandise billed  or  intended  for  export  by  sea,  and  ocean  rates 
are  not  specified,  either  because  of  their  fluctuation  or  for 
any  other  reason,  so  that  only  the  charge  for  inland  trans-  / 
portation  is  definitely  fixed,  the  tariff  as  filed  and  made  pub- 
lic shall  show  the  rate  charged  by  the  inland  carrier  or  car- 
riers to  the  point  of  export,  including  all  terminal  charges  or 
expenses,  and  shall  also  show  in  what  manner  the  through 
rate  to  the  point  of  ultimate  destination  is  to  be  determined, 
whether  by  the  addition  of  the  ocean  rate  from  time  to  time 
prevailing,  or  how  otherwise.  When  the  rate  is  a  gross  sum 
for  the  transportation  of  freight  from  a  point  within  the 
United  States  to  a  port  or  place  in  a  foreign  country,  the 
tariff  as  filed  and  made  public  shall  in  every  case  show  what 
part  of  the  whole  is  allowed  to  the  carrier  or  carriers  for 
inland  transportation  to  the  point  of  export  by  sea,  including; 
all  terminal  expenses  or  charges  ;  and  if  such  part  is  subject 
to  be  increased  or  diminished,  contingently  or  otherwise,  or 
if  in  any  other  case  the  charge  for  inland  transportation  is 
subject  to  any  change  or  modification  in  case  the  property 
carried  is  exported,  the  fact  and  the  manner  in  which  the 
increase,  diminution,  or  change  is  to  be  determined,  and  the 
extent  thereof,  shall  be  stated. 

"Every  such  tariff  of  rates  and  charges  shall  be  published 
by  plainly  printing  the  same  in  large  type  of  at  least  the  size 
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of  ordinary  pica,  and  copies  thereof  shall  be  kept  for  the  use 
of  the  public  in  such  places  and  in  such  form  that  they  can 
be  conveniently  inspected,  at  every  depot  or  station  of  any 
carrier  making  or  issuing  the  same  at  which  any  traffic  to 
which  it  relates  is  received  or  delivered. 


"This  order  shall  become  operative  on  March  20,  1888. 


o 


On  April  18, 1888,  the  New  York  Produce  Exchange,  a  cor- 
poration existing  under  the  laws  of  the  State  of  New  York 
and  located  in  the  city  of  New  York,  composed  largely  of 
merchants  engaged  in  foreign  and  domestic  commerce,  filed 
with  the  Commission  its  petition,  charging  therein  on  infor- 
mation and  belief, 

"  First.  That  since  about  April  4,  1887,  the  defendants 
have  been  railroads  and  corporations  engaged  as  common 
carriers  in  the  transpoi*tation  of  property  shipped  from 
Chicago  and  other  western  points  to  New  York  city  and 
other  Atlantic  points  and  to  European  ports,  such  transporta- 
tion being  made  to  New  York  city  and  other  Atlantic  points 
wholly  by  rail ;  or  to  New  York  city  and  such  other  points 
and  European  ports  partly  by  rail  and  partly  by  water,  and 
such  transportation  being  in  all  cases  under  some  common 
control,  management  or  arrangement  for  continuous  carriage 
between  the  points  aforesaid,  so  that  each  of  the  defendants 
constituted  a  part  or  portion  of  some  through  and  contin- 
uous line  of  transportation  so  engaged  as  aforesaid  under  an 
established  joint  tariff,  and  is  as  to  the  said  transportation 
within  the  provisions  of  said  Act.  That  the  Trunk  Ldne 
Association ;  the  Central  Traffic  Association ;  the  Joint  Com-* 
mittee,  so  called,  and  all  of  the  fast  freight  lines  operating 
over  one  or  more  of  said  railroads,  are  agents  of  some  or  all 
of  said  railroads  so  engaged  as  aforesaid,  and  the  rates,  clas- 
sifications, rules  and  regulations  which  they  make  and  enforce 
are  those  of  said  railroads  and  are  those  which  regulate  and 
substantially  govern  and  control  all  such  through  and  con- 
tinuous transportation  between  the  points  aforesaid.  Thai 
since  about  April  4th,  1887,  the  defendants  have  professed  to 
maintain  joint  rates  and  classifications  between  Chicago  and 
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New  York  for  their  said   contiuuous  lines   and   routes,  as 

follows : 

Class.        Rate. 

Flour,  grain,  in  car-load  lots 6  25  cts. 

Flour,  grain,  in  less  than  car-load  lots 5  30  " 

Provisions,  as   salted  meats,  etc.,   in  car-load 

lots 5  30  " 

Provisions,  as  salted  meats,  etc.,  in  less  than 

car-load  lots 4  35  " 

"  That  the  joint  rates  for  the  transportation  of  like  prop- 
erty from  a  number  of  western  points  are  based  upon  the 
Chicago  rate,  and  are  either  the  Chicago  rate  or  a  certain 
agreed  amount  or  percentage  added  to  or  deducted  there- 
from. 

'*  That  the  defendants,  since  April  4th,  1887,  in  violation  of 
said  Act  have  been  guilty  of  unjust  discriminations,  in  that 
they  have  notoriously  allowed  to  a  large  number  of  persons 
special  rates,  rebates  and  drawbacks,  either  given  directly  or 
indirectly,  by  means  of  such  devices  as  under-billing  or 
under-weighing  property  transported,  and  have  also  been  in 
the  habit  of  charging  a  large  number  of  persons  for  trans- 
portation from  Chicago  and  other  western  points,  taking 
Chicago  rates  a6  aforesaid  to  New  York  city,  the  foregoing 
schedule  rates  upon  flour,  grain,  provisions  and  property 
covered  by  classes.  4,  5,  and  6,  when  such  property  was 
delivered  to  consignees  at  New  York  city  for  domestic  con- 
sumption or  was  subsequently  exported,  while  charging 
other  persons  rates  much  lower  and  even  as  low  as  fifty  per 
cent,  thereof  for  a  like  and  contemporaneous  service  under 
substantially  similar  circumstances  and  conditions  when  the 
property  was  delivered  to  vessels  and  steamship  lines  for 
shipment  to  foreign  ports  under  through  bills  of  lading, 
issued  by  the  defendants  under  common  arrangement  with 
such  vessels  and  steamship  lines  for  continuous  carriage 
at  joint  rates  from  the  point  of  shipment  to  Europe ; 
that,  for  example,  while  charging  and  receiving  33  and  35 
cents  per  100  lbs.  for  transporting  goods  of  class  5  in  less 
than  car-load  lots  from  Chicago  to  New  York,  they  at  the 
same  time  have  charged  and  received  but  19  cents  for  the 
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same  transportation  of  like  goods  when  the  same  were  deliv- 
ered to  steamship  companies  for  export,  which  charge  of  19" 
cents  included  a  charge  of  3  cents  per  100  lbs.  for  lighterage 
in  New  York  which  the  defendants  paid  out  of  said  19  cents ; 
that  by  the  first  of  March  last  the  foregoing  unjust  discrimin- 
ations had  become  notorious  and  matter  of  common  report, 
and  were  carried  to  such  an  extent  through  the  payment  of 
rebates  by  railroads  and  steamship  companies  to  some  ship- 
pers and  localities  that  the  net  rates  to  foreign  points  were 
lower  than  to  New  York ;  that  on  March  8th,  1888,  your  hon- 
orable Commission  issued  an  order  to  take  effect  on  March 
20th,  1888,  requiring  the  defendants,  among  others,  to  prepare 
and  file  and  publish  their  rates  to  the  seaboard  with  the  ocean 
rates,  if  any  given,  separately  stated ;  that  the  defendants  have 
failed  and  neglected  to  file  and  publish  rates  as  required  by 
said  order  except  in  a  few  instances  where  there  has  been 
a  partial  compliance ;  that  said  defendants  also  fail  to  state 
in  each  bill  of  lading  issued  by  either  of  them  to  foreign 
ports  the  inland  charge  and  the  ocean  charge  separately,  and 
thus  prevent  ascertainment  of  the  actual  inland  rate. 

"  Second.  That  by  reason  of  the  difference  in  their  rates 
for  transportation  hereinbefore  referred  to  the  said  defend- 
ants since  April  4th,  1887,  have  thereby  made  and  given 
undue  and  unreasonable  preferences  and  advantages  to  per- 
sons, firms,  companies,  corporations  and  localities  engaged 
in  the  shipment  under  such  through  bills  of  lading,  or  in  the 
handling  and  consumption  of  such  goodc  abroad,  and  have 
subjected  persons,  companies,  firms  and  corporations  and 
consignees  in  and  about  the  city  of  New  York  to  undue  and 
unreasonable  prejudice  and  disadvantage  by  reason  of  the 
higher  rates  charged  to  them  for  like  and  contemporaneous 
service  under  substantially  similar  conditions  and  circum- 
stances ;  that  there  are  no  conditions  or  circumstances  relat- 
ing to  or  bearing  upon  the  transportation  in  question  thai 
justify  any  such  differences  in  rates  as  have  existed  and  do 
exist  between  the  rates  to  New  York  city  for  export  under 
through  bills  of  lading  and  the  rates  upon  consignment  to 
New  York  city ;  that  the  complainants  insist  that  the  said  Act 
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requires  that  the  rates  to  New  York  city  shall  be  the  same 
upon  the  said  classes  of  property  whether  the  same  are  car- 
ried to  New  York  and  there  delivered  to  consignees  or 
through  New  York  and  delivered  to  consignees  abroad. 

"  Third.  That  the  said  defendants,  in  violation  of  said  Act, 
since  April  4th,  1887,  have  charged  and  received,  and  do  now 
charge  and  receive,  a  greater  compensation  for  transporting 
property  as  hereinbefore  described  from  Chicago  and  said 
western  points  to  New  York  city,  than  they  charged  and 
received  for  like  service  under  substantially  similar  circum- 
stances and  conditions  for  transporting  like  property  from 
said  Chicago  and  western  points  through  New  York  city  to 
European  ports  under  common  arrangement  for  joint  rates 
with  vessels  and  steamships,  the  shorter  being  included 
within  the  longer  distance ;  that  rates  to  foreign  ports  can  now 
be  obtained  from  Chicago  through  New  York  at  about  3 
cents  per  100  lbs.  less  than  to  New  York  city. 

"Wherefore,  the  ^complainants  respectfully  ask  that  the 
lionorable  Interstate  Commerce  Commission  shall  investi- 
gate the  matters  herein  complained  of,  and  shall  obtain  from 
the  defendants  full  and  complete  information  in  regard 
thereto,  and  shall  then  adjudge  and  determine  : 

"  1.  That  in  the  particulars  in  this  petition  alleged  the 
defendants  have  violated  and  are  violating  the  *  Act  to  regu- 
late commerce,'  approved  February  4,  1887. 

"  2.  That  all  rates  for  transportation  from  Chicago  to  or 
through  New  York  city  to  foreign  ports  shall  be  the  same 
for  the  transportation  to  New  York. 

**  3.  That  compliance  with  the  law  and  with  the  order  of 
March  8th,  1888,  as  to  filing  joint  tariffs,  be  compelled  by  the 
methods  and  under  the  penalties  provided,  and  that  all  such 
tarifGs  be  likewise  posted  and  published  by  ord^r,  to  be 
issued  under  the  discretion  given  to  the  Commission  in  that 
regard,  and  that  in  every  bill  of  lading  issued  to  a  foreign 
port  the  inland  rate  and  the  ocean  rate  be  stated  separately. 

"  4.  That,  in  reference  to  all  of  the  matters  complained  of, 
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your  petitioners  may  have  such  other  or  further  relief  as  to 
your  honorable  Commission  may  seem  just  and  proper." 

The  (romplaint  was  served  on  the  several  defendants,  and 
answers  made  thereto. 

It  is  not  important  to  give  these  answers,  or  even  their 
substance,  further  than  to  state  that  some  denied  the  alleged 
violations  of  the  statute  charged  in  the  complaint,  and  others 
admitted  that  differences  had  been  made  in  rates  on  export 
freight  and  domestic  freight  between  November  4th,  1887, 
and  February  20th,  1888,  but  justified  those  differences 
under  their  interpretation  of  the  statute,  and  all  denied  that 
such  differences  had  been  made  subsequent  to  February  20th, 
1888.  At  the  hearing  certain  facts  bearing  upon  the  ques- 
tions involved  were  given  in  evidence,  but  the  case  turned 
mainly  upon  questions  of  general  policy  and  of  law,  with 
the  view  to  a  decision  upon  them,  the  facts  being  important 
only  to  have  the  questions  presented. 

On  April  24,  1888,  the  Pennsylvania  Bailroad  Company 
presented  the  following  petition  : 

"  To  the  Tloiwrahle  the  Interstate  Commerce  Commission  : 

**  The  petition  of  the  Pennsylvania  Bailroad  Company  on 
behalf  of  itself  and  the  different  lines  operated,  controlled 
and  affiliated  in  interest  with  it,  respectfully  represents  : 

"  That  after  the  Act  to  regulate  commerce  had  gone  into 
effect  the  company  entered  into  an  arrangement  with  con- 
necting carriers  for  the  establishment  of  a  continuous  line 
or  route  for  the  carriage  of  freight  from  the  cities  of  Chicago, 
State  of  Illinois,  and  Milwaukee,  State  of  Wisconsin,  and 
intermediate  points,  to  Liverpool,  London,  Glasgow,  and 
other  European  points,  thus  constituting  a  continuous  car- 
riage and  shipment  under  a  common  arrangement,  from  a 
point  in  one  of  the  States  of  the  United  States  to  a  point  or 
place  in  a  foreign  country ; 

"  That  by  virtue  of  said  arrangement  a  joint  tariff  of  rates 
in  a  gross  sum  for  such  line  or  route  was  made  and  duly 
filed  with  this  honorable  Commission,  as  is  required  by  the 
fifth  paragraph  of  section  six  of  said  Act ; 
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"  That  this  arrangement  was  continued  until  the  twentieth 
day  of  February,  1888,  when,  pursuant  to  a  resolution 
adopted  by  the  Trunk  Line  Executive  Committee,  which  had 
resolved,  at  a  meeting  held  on  the  eleventh  day  of  February, 
1888,  that  *  the  system  now  in  operation  of  making  through 
export  tariffs  be  discontinued,  and  that  thereafter  the  rates 
on  export  traflBic  be  the  same  as  the  inland  tariffs  plus  the 
ocean  rates  current  from  time  to  time,'  the  same  was  discon- 
tinued and  inland  rates  alone  filed,  accompanied  with  a 
written  statement  that  through  export  freights  were  made  by 
adding  such  inland  rates  to  the  rates  of  connecting  ocean 
carriers ; 

"That  although  the  resolutions  above  referred  to  were 
passed  unanimously,  yet  they  were  accompanied  by  the 
statement  on  the  part  of  the  Pennsylvania  Eailroad  Company 
that  the  acquiescence  of  the  officers  of  that  company  was 
only  occasioned  by  their  deference  to  the  desire  of  the  other 
companies  in  the  Trunk  Line  Association;  and  with  the  fur- 
ther statement  that  the  officers  of  that  company  had  not 
altered  their  opinion  as  to  the  justice  and  legality  of  the 
through  billing  system,  and  that  they  believed  the  results 
from  its  abandonment  would  be  injurious.  Experience  since 
the  twentieth  of  February,  1888,  has  sustained  the  correct- 
ness of  the  view  of  your  petitioner  thus  stated,  and  your 
petitioner  apprehends  that  it  will  be  its  duty  at  an  early 
period  to  make  a  new  arrangement  for  carriage  from  points 
within  the  United  States  to  points  in  a  foreign  country  for  a 
gross  sum. 

"Pending  the  considering  of  this  matter  your  petitioner 
received  the  order  made  by  this  honorable  Commission  at  its 
meeting  held  in  the  city  of  Washington  on  the  eighth  day  of 
March,  1888;  copy  of  which  order  is  hereto  attached  and 
marked  *  Exhibit  A.'  This  order,  if  within  the  meaning  of 
the  law  and  enforced  by  this  honorable  Commission  primarily 
and  ultimately  by  the  courts,  would  prevent  the  doing  of  that 
which,  as  your  petitioner  is  advised,  under  said  Act  parties 
to  such  common  arrangements  for  a  continuous  carriage  are 
permitted  to  do,  namely,  filing  the  joint  tariff  of  rates  estab- 
lished for  such  route  by  such  carriers,  subject  o'nly  to  the 
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requirements  of  publicity  in  such  manner  as  might  be  deemed 
practicable  by  this  honorable  Commission. 

"Your  petitioner  most  respectfully  submits,  that  by  the 
sixth  section  of  said  Act  the  power  of  the  Commission  is  lim- 
ited to  requiring  that  the  tariffs  for  joint  through  rates  shall 
be  filed,  and  to  the  direction  as  to  the  manner  and  measure 
of  publicity. 

"That  nowhere  in  said  Act  can  warrant  be  found  for 
requiring  any  one  of  said  joint  carriers  to  show  in  their  tariff 
or  to  make  public,  either  the  manner  in  which  the  through 
rates  to  the  points  of  ultimate  destination  is  to  be  determined 
when  only  the  inland  rate  is  definitely  fixed,  or,  when  a  gross 
sum  for  the  transportation  is  given  from  a  point  within  the 
United  States  to  a  port  or  place  in  a  foreign  country,  show 
what  part  of  the  whole  is  allowed  to  the  inland  carrier. 

"  Your  petitioner  further  represents,  that  if  the  power  of 
this  honorable  Commission  to  make  said  order  is  vested  in 
your  Commission,  the  making  thereof,  under  the  circum- 
stances, does  not  tend  to  subserve  the  purposes  contemplated 
by  said  Act  to  regulate  commerce,  but  on  the  contrary  works 
to  the  prejudice  both  of  the  shipper  and  the  carriers,  as  this 
petitioner  believes  could  be  established  to  the  satisfaction  of 
this  honorable  Commission  were  opportunity  afforded. 

"  This  petitioner,  therefore,  most  respectfully  prays  that  it 
may  be  accorded  a  hearing,  and  that  an  order  may  be  made 
modifying  said  order  of  the  8th  of  March,  1888." 

On  June  13th,  1888,  the  case  was  brought  to  a  hearing 
upon  the  complaint  and  answers,  and  upon  the  petition,  and 
the  testimony  taken. 

The  following  facts  appeared  in  evidence : 

The  New  York  Produce  Exchange  is  a  corporation  duly 
created  and  existing  under  the  laws  of  the   State  of  New  . 
York,  and  located  in  the  city  of  New  York,  composed  largely 
of  merchants  engaged  in  foreign  and  domestic  commerce. 

Since  April  4th,  1887,  the  respondent  companies  named  in 
the  petition  have  been  railroad  corporations,  as  therein 
alleged,  epgaged  in  the  transportation  of  property  shipped 
from  Chicago,  and  other  western  points,  to  New  York  dtj 
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and  other  Atlantic  seaports,  wholly  by  rail,  a  large  propor- 
tion of  the  property  so  carried  being  trans-shipped  to  Euro- 
pean ports  by  water.  A  part  of  such  transportation  was 
under  contracts. for  a  through  rate  to  the  foreign  destination, 
and  was  carried  under  some  arrangement  for  continuous  car- 
triage  between  the  points  of  origin  and  the  European  port  to 
which  it  was  destined.  Each  of  said  respondent  roads  con- 
stituted a  part  or  portion  of  some  through  and  continuous 
line  of  transportation  under  established  joint  tariffs ;  and  the 
respondents  are,  as  to  such  transpoi-tation  to  New  York  city 
and  other  Atlantic  seaports,  within  the  provisions  of  the  Act 
to  regulate  commerce. 

The  Trunk  Line  Association,  the  Central  Traffic  Associa- 
tion, the  Joint  Committee  (respectively  so-called),  and  such 
fast  freight  lines  as  are  operated  over  any  of  the  respondents' 
roads  are,  to  a  qualified  and  limited  extent,  agents  of  the 
respondents  or  certain  of  them,  and  connecting  lines  with 
which  repondents  have  established  joint  tariffs. 

The  Trunk  Line  Association,  the  Central  Traffic  Associa- 
tion and  the  Joint  Committee,  aforesaid,  make  rates,  classi- 
fications, rules  and  regulations  which  are  accepted  by  the 
railroads  mentioned  in  the  petition,  and  the  fast  freight  lines 
operated  over  certain  of  them,  which  rates,  classifications, 
rules  and  regidations  are  those  which  regulate,  govern  and 
control  such  through  and  continuous  transportation  between 
the  points  aforesaid  as  to  classification  and  joint  rates. 

Since  April  4th,  1887,  the  joint  rates  and  classifications, 
via  all  rail,  established,  published,  filed  and  maintained, 
have  been  as  follows : 

CnicAOo  TO  New  York. 

Apr.  4,  ^87,  Jan.  2.  '88, 
Commodities.  to  to         Since  Mch. 

Jan.  2, '88.  Mcli.5,'88.      5,  '88. 

Flour  and  grain  in  car-load  lots 25c.  21^0.  25c . 

Flour  and  grain  in  less  than  car-load  lots  30  33  30 

Provisions,  as  salted  meats,  in  car-load 

lots 30  33  30 

Provisions,  as  salted  meats,  in  less  than 

car-load  lots 35  38i    *  35 
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The  joint  rates  for  transportation  of  like  property  from  a 
number  of  Western  points  to  New  York  are  based  upon  the 
Chicago  rate,  and  have  been  and  are  either  the  same  as  the 
Chicago  rate  or  a  certain  percentage  thereof,  greater  or  less 
than  the  Chicago  rate. 

The  membership  of  the  New  York  Produce  Exchange  com- . 
prises  a  large  number  of  merchants,  who  represent  a  capital 
of  many  millions  of  dollars,  and  are  actively  engaged  in  for- 
eign and  domestic  commerce  and  in  purchasing,  transport- 
ing, storing,  grading,  inspecting,  exporting  and  selling,  for 
foreign  and  domestic  use,  the  ,flour,  grain,  and  provision 
products  of  the  west  and  southwest  portion  of  the  United 
States  which  are  offered  for  sale  in  Chicago  and  other  west- 
ern points,  and  for  the  handling  of  which  there  is  active 
competition  between  the  merchants  of  the  East  and  of  the 
West. 

The  facilities  in  and  about  the  port  of  New  York  for  hand- 
ling the  business  aforesaid  are  large. 

On  November  4th,  1887,  the  Joint  Committee,  aforesaid, 
adopted  the  following  rules  with  reference  to  export  rates> 
viz: 

"  That  substantially  the  basis  for  making  through  export 
freight  rates  from  Chicago  be :  To  add  to  the  actual  inland 
all  rail  tariff  rates  to  each  and  all  the  different  seaboard 
export  cities,  the  different  ocean  steam  quotations  thence  to 
the  foreign  ports  to  which  it  may  be  from  time  to  time  agreed 
to  issue  through  rates  upon  the  leading  articles  agreed  to  be 
specified  in  the  tariff.  The  average  result  thus  obtained, 
barring  fractions,  to  determine  the  uniform  through  rates  in 
cents  per  hundred  pounds,  via  all  ports,  to  each  foreign  des- 
tination." (For  example,  to  take  the  New  York  and  Phila- 
delphia rates  and  add  them  together,  and  then  add  the  ocean 
quotations  to  those  ports,  and  then  to  ascertain  the  average 
of  all  and  make  that  a  uniform  rate  from  Chicago  to  the  for- 
eign ports.) 

On  February  10th,  1888,  said  Joint  Committee  adopted 
the  following : 

"Hesolved,  That,  taking  effect  Monday,  February  SOth^ 
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1888,  the  system  now  in  operation  of  making  through  export 
tariffs  be  discontinued;  and  that  thereafter  the  rates  on  export 
traffic  be  the  sum  of  the  inland  tariffs  plus  the  ocean  rates 
current  from  time  to  time,  except  that  the  inland  rate  to 
Boston  on  export  traffic  may  be  the  same  as  to  New  York ; 
it  being  understood  that  on  grain  shipments  the  elevator 
charges  at  point  of  export  shall  be  also  added. 

"  Resolved,  That  the  inland  rates  be  filed  with  the  Inter- 
state Commerce  Commission,  with  a  written  statement  that 
the  through  export  rates  are  made  by  adding  such  inland 
rates  and  elevator  charges  to  the  rates  of  connecting  ocean 
carriers. 

^^  Resolved,  That  from  this  date  to  February  20th,  the  pub- 
lished tariff  rates  to  foreign  ports  will  be  used  in  giving  rates 
to  foreign  ports  named  therein,  but  nothing  to  be  contracted 
that  can  not  be  forwarded  by  the  20th.  For  foreign  points 
not  named  in  the  export  tariff,  full  domestic  rates  are  to  be 
used  as  the  proportion  of  the  through  rates,  except  that  New 
York  rates  may  be  made  to  Boston  on  export  traffic. 

^^  Resolved,  That  export  traffic  contracted,  way-billed  and 
actually  forwarded  from  points  west  of  Chicago,  St.  Louis, 
&c.,  prior  to  February  20th,  will  be  passed  at  the  present 
export  tariff  rates  or  the  authorized  export  basis,  to  and 
including  February  25th,  at  Chicago,  St.  Louis,  &c.,  and 
thereafter  the  way-bills  shall  be  corrected." 

Between  November  4th,  1887,  and  February  20th,  1888, 
the  inland  proportion  of  the  rate  for  the  transportation  of 
merchandise  through  to  foreign  ports  was  frequently  less 
than  the  rate  for  the  transportation  of  the  same  kind  of  mer- 
chandise from  the  same  point  of  shipment  for  delivery  to  the 
consignee  at  the  seaboard ;  and  the  share  of  such  through 
rate  to  the  foreign  port  of  each  defendant  line  was  in  like 
manner  less  in  one  case  than  in  the  other. 

The  cost  of  transportation  of  freight  from  Chicago  to  New 
York  and  of  delivery  by  lighter  in  New  York  harbor,  is  no 
greater  on  freight  for  New  York  consignees  than  on  freight 
delivered  to  steamshipis  tor  immediate  export. 
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The  method  of  making  a  uniform  rate  from  Chicago  and 
other  western  points  to  the  seaboard,  whether  for  export  or 
for  domestic  consumption,  except  at  Boston,  has  prevailed 
since  July  1st,  1877,  when  an  agreement  as  to  rates  was 
entered  into  by  all  the  lines,  until  the  Trunk  Line  resolution 
for  a  diflferent  method  took  effect,  November  4th,  1887. 

Under  the  resolution  of  November  4th,  1887,  contracts 
were  entered  into  by  the  carriers  with  shippers  at  the  West 
for  a  through  rate  from  point  of  shipment  to  the  foreign  port 
of  destination,  covering  both  the  inland  and  the  ocean  trans- 
portation. 

Under  this  system  ocean  rates  largely  advanced  and  inland 
carrier»  were  not  able  to  maintain  uniform  inland  rates,  but 
were  sometimes  required  to  pay  fifty  per  cent,  of  the  through 
rate  to  the  ocean  carrier,  resulting  in  a  discrepancy  between 
the  inland  proportion  of  the  export  rate  and  the  domestic 
rate  of  ten  cents  a  hundred  pounds  at  New  York  and  eight 
cents  at  Philadelphia.  The  ocean  rates  are  made  by  the 
ocean  carriers,  which  are  mostly  owned  abroad,  and  not 
under  thjB  control  of  inland  carriers.  And  one  effect  of  con- 
tracts for  through  rates  to  foreign  ports  had  been  to  deprive 
inland  carriers  of  the  control  of  their  own  inland  rates  on 
export  business. 

The  facilities  in  New  York  city  for  storing  and  holding  the 
surplus  grain  from  the  West  that  accumulates  there  are  in 
excess  of  the  amount  of  such  accumulations.  Twenty  mil- 
lions of  bushels  are  frequently  in  storage.  The  storage 
capacity  is  twenty -five  millions  of  bushels. 

Very  full  statistics  were  put  in  evidence  showing  the  grain 
and  flour  transportation  from  the  West  to  New  York  and 
other  seaboard  cities  for  a  series  of  years,  both  for  direct 
export  and  for  consignment  at  the  seaboard.  These  are  too 
voluminous  for  the  limits  of  this  report,  and  only  such  selec- 
tions will  be  made  as  relate  to  the  points  to  be  decided. 

The  number  of  tons  of  flour  and  grain  respectively  carried ' 
to  the  cities  of  New  York,  Boston,  Philadelphia  and  Balti- 
more, consigned  to  those  cities  and  exported,  and  compared 
with  the  tons  of  flour  and  grain  carried  by  the  Trunk  Lines 
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through  those  cities  on  through  bills  of  lading,  consigned  to 
foreign  ports,  during  the  periods  below  indicated,  are  as  fol- 
lows: 


Flour. 


From—  To— 

Bee.  1, 1883 April  80, 1884. 

Dec.  1, 1887 April  30, 1888. 


Seaboard  Foreign 

consignments,  consignments. 

...      314,353  146,748 

...      428,702  302,936 


Grain. 

Seaboard 
consignments. 

869,526 

Dec.  1, 1887 April  30, 1888 424,903 


From—  To— 

Dec.  1,  1888 April  30, 1884. 


Foreign 
consignments. 

74,049 
58,855 


At  New  York  city  alone  the  comparison  is  as  follows: 


Flour. 

Seaboard 
From —  To—  consignments. 

Dec.  1, 1883 April  30, 1884 189,629 

Dec.  1, 1887 April  30, 1888 196,284 


Foreign 
consign^ments. 

77,090 
107,088 


Grain. 

Seaboard 
From —  To —  consigp^ments. 

Dec.  1,  1883 April  30, 1884 489,554 

Dec.  1,  1887 April  30,  1888 251,109 


Foreign 
consignments. 

24,109 
12,038 


Tables  were  put  in  evidence  showing  the  inland  tariffs  on 
certain  commodities  from  Chicago  to  Baltimore,  Philadel- 
phia and  New  York,  from  November  4,  1887,  to  February  20, 
1888,  and  the  proportion  of  the  through  tariffs  to  Liverpool 
to  the  same  cities  for  the  same  time. 


The  table  showing  the  rates  and  proportions  to  New  York 
will  be  a  sufficient  illustration.  The  columns  under  "A"  rep- 
resent the  rates  on  consignments  to  the  seaboard,  and  the 
columns  under  "  B  "  represent  the  inland  proportions  of  the 
through  rates  to  Liverpool. 
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Bacon,  Pork 

Lard  and 

* 

Pbom— 

To— 

and  Beef. 

canned  goods. 

Flour. 

A. 

B. 

A. 

B. 

A. 

B. 

Nov. 

4, 

1887... 

Nov.  14,  1887...  80 

25.31 

80 

25 

20 

Nov. 

14, 

1887... 

Nov.  21,  1887.. 

.  80 

23.875 

30 

22.875 

25 

19.375 

Nov.  21, 

1887... 

Dec.  27,  1887.. 

.  80 

21.875 

SO 

21,875 

25 

18.375 

Dec. 

27, 

1887... 

Jan.  2,  1888.. 

30 

25.876 

80 

24.875 

25 

19.855 

Jan. 

2, 

1888... 

Jan.  11,  1888... 

.  83 

25.875 

33 

24.875 

27.5 

19.875 

Jan. 

11, 

1888... 

Jan.  26,  1888... 

.  33 

23.875 

33 

22.875 

27.5 

18.8T.> 

Jan. 

26, 

1888... 

Feb.  1,  1888... 

83 

21.875 

S3 

20.875 

27.5 

18.125 

Feb. 

1, 

1888... 

Feb.  2,  1888... 

83 

20,875 

33 

19.375 

27.5 

16.875 

Feb. 

2, 

1888.. 

Feb.  3,  1888... 

83 

20.875 

83 

18.875 

27.5 

16.875 

Feb. 

8, 

1888... 

Feb.  6,  1888... 

83 

19.875 

33 

18.375 

27.5 

16.375 

Feb. 

6, 

1888... 

Feb.  7,  1888... 

83 

18.875 

83 

18.125 

27.5 

15625 

Feb. 

7, 

1888... 

Feb.  8,  1888... 

33 

18.875 

83 

18.125 

27.5 

15.875 

Feb. 

8, 

1888... 

Feb.  9, 1888... 

33 

17.875 

33 

17.875 

27.5 

14.875 

Feb. 

9, 

1888... 

Feb.  10,  1888... 

83 

17.875 

88 

17.875 

27.5 

14.625 

Feb. 

10, 

1888... 

Feb.  11,  1888... 

83 

17.375 

88 

17.375 

27.5 

14.625 

Feb. 

11, 

1888... 

Feb.  20,  1888... 

33 

18.875 

83 

18.375 

27.5 

15.625 

In  view  of  the  importance  of  the  questions  involved  in 
this  case,  and  the  earnestness  of  the  parties  evinced  in  the 
discussion,  and  also  that  the  record  may  show  the  differences 
among  carriers  themselves  in  respect  to  the  rules  that  ought 
to  govern  the  making  of  export  rates,  it  is  deemed  appropri- 
ate to  set  out  somewhat  fully  the  arguments  presented. 

The  argument  in  behalf  of  the  complainants  was  in  sub- 
stance as  follows: 

First  The  Commission  had  jurisdiction  to  make  the  order 
of  March  8, 1888. 

Second.  In  charging  less  than  inland  tariff  rates  upon 
export  business  the  defendants  were  guilty  of  unjust  dis* 
crimination  against  New  York  consignees  under  section  two 
of  the  Act  to  regulate  commerce. 

Third.  Such  lower  rates  upon  export  business  violate  the 
third  section  of  said  Act,  which  forbids  undue  and  unrea- 
sonable preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation  or  locality,  or  any  particidar 
description  of  traffic,  in  any  respect  whatsoever,  or  the  sub- 
jecting any  particular  person,  company,  firm,  corporation  or 
locality,  or  any  particular  description  of  traffic,  to  any  undue 
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or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever. 

Fourth.  Under  the  law  and  the  facts  the  preference  and 
advantage  given  by  an  inland  export  rate  which  is  lower 
than  the  inland  tariff  rate  is  undue  and  unreasonable  as 
between  competitors  who  can,  and  those  who  cannot,  practi- 
cally avail  themselves  of  it,  and  as  between  export  and 
domestic  traffic. 

Fifth.  "  The  defendants  violated  the  long  and  short  haul 
clause,  because  they  charged  more  for  shorter  distances  than 
to  the  seaboard.  The  principal  object  of  this  fight  is  to 
knock  out  the  long  and  short  haul  clause.  If  under  section 
four  a  line  can  be  projected  to  foreign  ports,  then  rates  from 
Chicago  to  shorter  points  than  to  the  seaboard  will  not  vio- 
late the  Act,  although  they  much  exceed  the  sum  received  by 
the  railroads  to  the  seaboard,  provided  they  are  within  the 
rate  to  Liverpool,  or  Constantinople,  or  Calcutta.  This  would 
be  most  disastrous  to  the  efficiency  of  the  Act  as  designed  by 
Congress.  There  can  be  no  longer  line  than  to  the  seaboard 
under  section  four.  To  give  to  this  section  its  clearly 
intended  meaning  we  must  fix  the  end  of  the  long  line  at  the 
seaboard,  and  must  determine  the  extent  of  its  application  to 
interior  point  rates  with  reference  to  the  seaboard  competi- 
tive and  other  conditions." 

Sixth.  "  Puhlic  policy  forbids  that  inland  export  rates  shall 
be  lower  than  inland  tariff  rates,  for  many  reasons,  and  hence 
there  is  no  justification  for  them  in  this  direction. 

"(1)  The  ultimate  result  of  the  practice  would  be  to 
destroy  competition  between  the  seaboard  export  points  and 
interior  storage  centers  in  handling  products,  and  to  concen- 
trate the  control  of  both  producer  and  consumer  in  fewer 
places  and  in  fewer  hands.  No  ultimate  benefit  can  result 
therefrom.     Public  policy  never  favors  this. 

"  (2)  Competition  in  carrying  to  the  seaboard  would  be 
lessened,  because  while  the  strong  railroad  lines  could  own, 
or  control,  or  subsidize  ocean  lines  or  vessels,  their  com- 
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petitors  could  not.  This,  in  turn,  would  operate  to  destroy 
ocean  competition  at  the  seaboard,  and  to  concentrate  aU 
business  in  the  hands  of  some  strong  railroad  lines  and 
their  ocean  lines  and  vessels.  This  would  be  against  public 
policy. 

"  (3)  This  part  of  our  contention  is  fully  covered  by  the 
fact  that  the  defendants  themselves  have  always  maintained 
that  like  inland  rates  for  both  inland  and  domestic  consign- 
ments to  New  York  with  certain  concessions  and  differen- 
tials to  weaker  competing  ports,  is  the  best  practical  method 
of  meeting  and  solving  all  the  conditions  of  the  problem. 
Under  this  system  a  vast  business  has  been  built  up  and 
vast  capital  has  been  invested  at  the  seaboard.  Contentions 
and  wars  between  railroads,  and  between  competing  ports, 
have  been  settled  upon  this  basis  and  never  could  be  on  any 
other.  In  view  of  these  facts  is  it  wise,  as  a  matter  of 
public  policy,  to  approve  of  a  new  method,  which  the 
experience  of  last  winter  shows  will  cripple  the  business  and 
ocean  carrying  competition  of  the  seaboards ;  which  by 
reason  of  the  situation  of  seaboard  and  interior  competitors 
can  only  be  practically  available  to  those  at  interior  points  ; 
which  will  demoralize  all  rates,  and  complicate  the  present 
difficult  question  of  maintaining  one  set  of  inland  rates,  by 
adding  in  all  their  troublesome  relations,  another  set  of 
rates  based  on  different  and  uncontrollable  conditions; 
which  will  invite  rate-cutting  and  strife  among  carriers,  and 
open  the  door  to  new  devices  for  favoring  individuals,  local- 
ities, &c?  Is  it  good  public  policy  to  thus  disturb  all  busi- 
ness and  defeat  the  intent  of  the  long  and  short  haul  clause 
by  extending  lines  beyond  the  seaboard ;  especially  when 
the  result  will  be  to  make  American  products  much  dearer  in 
America  than  Europe,  without  benefit  to  the  producer  ? 

"(4)  Export  and  import  ports  are  fixtures — they  are  the 
natural  centers  of  exchange  with  foreign  countries.  The 
conditions  of  all  markets  are  there  most  quickly  felt  and 
responded  to,  and  it  is  from  those  places  that  advantage  can 
be  most  readily  taken  of  foreign  market  demand  and  oompe* 
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tition  in  ocean  carrying.  While  they,  for  these  reasons,  can 
not  demand  that  their  dealings  with  foreign  countries  shall 
be  favored  by  interior  rates^  no  as  to  preveiit  billing  between  the 
interior  and  foreign  market  direct^  yet  they  only  urge  a  sound 
public  policy  when  they  insist  that  railroads  shall  favor 
neither  through  billing  nor  seaboard  consignment  in  their 
rates,  but  that  the  inland  tariff,  founded  upon  competitive 
conditions  to  and  at  the  seaboard,  shall  be  the  basis  of  uU 
ratas. 

"  Tlie  theory  that  the  inland  export  rate  ought  to  be  more 
flexible  than  the  inland  tariff  rate,  in  order  to  place  our 
surplus  crops  abroad  is  all  a  misconception. 

"  Our  exportable  surplus  of  wheat,  for  example,  is  about 
one  hundred  millions  of  bushels.  Of  this  quantity  Great 
Britain  absorbs  about  four-fifths,  or  eighty  millions.  That 
the  market  value  of  the  exportable  surplus  product  of  any 
country  fixes  the  value  of  the  whole  crop,  is  a  well  known 
and  established  fact.  Prices  would  advance  in  England  if 
our  surplus  was  withheld,  or  its  exportation  merely  checked. 
The  attempt  of  the  railroad  companies,  therefore,  to  meet 
markets  or  Indian  competition,  &c.,  is  a  direct  and  positive 
injury  to  the  producer,  because  thereby  the  surplus  is  hurried 
to  market,  and  prices  depressed,  not  only  on  the  quantity 
thus  prematurely  marketed,  but  of  the  entire  crop,  far  below 
the  nominal  or  actual  value,  if  the  regular  course  of  supply 
And  demand  is  allowed  to  prevail.  Therefore,  instead  of 
helping  the  farmer,  they  create  a  new  and  uncertain  com- 
mercial factor,  which,  while  it  injures  every  producer,  by 
artificially  depressing  prices,  at  the  same  time  reduces  the 
legitimate  earnings  of  the  railroad  companies,  cui  bono  ? 

"  The  inland  tariff  rate  has  always  readily  marketed  our 
surplus  crops  abroad.  This  tariff  rate  is  fixed  by  seaboard 
competitive  conditions,  and  always  prominent  among  those 
conditions  are  the  very  foreign  market  demands  and  require- 
ments which  a  special  low  inland  export  rate  is  to  be 
devised  to  meet.  These  are,  and  always  must  be,  sufficiently 
met  by  the  inland  rate  to  the  ocean. 

"  (5)  Public  policy  demands  steadiness  in  rates  more  than 
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extreme  eheapness.  A  divorce  between  inland  tariff  ani 
inland  export  rates  is  a  premium  for  strife  over  export  busi- 
ness. The  present  penalty  of  disturbing  all  inland  tariff  rates, 
by  cutting  the  inland  export  rate  is  a  wise  and  efficient 
restraint. 

"American  products  for  export  are  raised  in  all  States 
from  New  York  to  San  Francisco.  To  have  two  rates  from 
each  trade  and  producing  centre  to  each  port  would  intro- 
duce chaos  into  inland  rates,  because  of  the  ocean  competi- 
tion at  each  and  all  ports.  It  would  be  directly  against  tha 
policy  of  the  Interstate  Commerce  Act,  which  is  to  equalize 
rates,  and  not  to  encourage  further  inequalities. 

"  (6)  Combinations  with  and  ownership  in  ocean  lines  by 
railroads  is  advocated  as  wise,  and  is  the  necessary  result  of 
through  billing  with  a  special  inland  export  rate. 

"  To  encourage  this  is  not  good  public  policy,  but  would 
tend  to  dangerous  and  uncontrollable  monopoly. 

"  (7)  Without  the  capital,  facilities  and  energy  of  the 
so-called  middle-man  in  gathering  together  and  finding  mar- 
kets therefor,  American  products  could  not  reach  consumers^ 
advantageously  to  the  producer.  Is  it  good  public  policy  to- 
wipe  out  those  of  them  at  the  seaboard  ? 

"  Is  it  permissible  under  any  view  of  what  public  policy 
requires  to  allow  these  servants,  railroads,  to  engage  in  their 
partial  destruction  ?    We  submit  not." 

Seventh.  "  The  theory  which  was  advanced  on  the  hearing^ 
that  the  inland  export  rate  ought  to  be  as  much  lower  than 
the  inland  tariff  as  is  needed  from  time  to  time  to  market 
our  surplus  products  abroad,  however  good  and  desirable,  ia 
utterly  impracticable." 

The  Commission  was  asked  to  hold  : 

I.  "  That  in  charging  a  lower  inland  rate  for  export  busi- 
ness to  New  York  than  the  inland  tariff  rate,  the  defendanta 
violated  sections  two,  three  and  four  of  the  Act  to  regulate 
commerce. 
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II.  "That  through  rates  to  foreign  ports  through  sea- 
))oard  ports  shall  hereafter  be  made  by  adding  the  going,  or 
agreed  ocean  rate,  to  the  inland  tariff  rate,  except  that  the 
New  York  rate  shall  be  given  to  Boston  on  exports  as  here- 
tofore. 

m.  "That  in  each  through  bill  issued,  the  inland  and 
ocean  rate  shall  be  separately  stated. 

IV.  "  That  the  order  of  March  8th  be  amended  so  as  to 
require  compliance  with  these  requirements,  and  then  be 
enforced." 

The  argument  on  behalf  of  complainant  was  strongly 
supported  by  the  New  York  Central  &  Hudson  River  Eail- 
road  Company  and  its  western  affiliations,  and  by  the 
Commercial  Exchange  of  Philadelphia.  The  railroad  com- 
panies mentioned  contended  that  the  evidence  tended  to 
establish,  and  that  the  contrary  cannot  be  maintained : 

**  1st.  That  the  seaboard  exporter  has  long  held  and  holds 
a  legitimate  place  in  connection  with  the  traffic  of  the  coun- 
try and  should  not  suffer  from  unjust  or  even  impolitic 
discrimination. 

"2d.  That,  with  the  exception  of  a  very  limited  amount, 
comparatively,  of  freight  delivered  directly  to  ocean  steam- 
ers from  railroad  piers — conditions  applying  as  well  to  local 
exports  as  to  those  upon  through  bills  of  lading — the 
expense  to  the  railroad  companies  in  transportation  and  in 
terminal  service  at  the  seaboard  is  practically  no  more  upon 
domestic  traffic  than  upon  export  traffic. 

"  3d.  That  it  is  of  the  greatest  advantage  to  the  commerce 
of  the  country  that  the  extensive  store-houses  and  storage 
facilities,  long  established  at  the  seaboard,  should  be  main- 
tained and  utilized,  so  that  American  products  there  accu- 
mulated should  be  always  ready  for  vessels  seeking  cargo, 
and  for  prompt  and  sure  forwarding  and  delivery  to  foreign 
markets. 
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"  4th.  That,  without  increased  cost  to  the  railroad  com- 
pany, the  western  exporter,  if  he  so  desires,  should  be  per- 
mitted, in  accordance  with  established  custom,  to  handle  hia 
own  products  at  the  seaboard,  making  his  ocean  contracts 
and  inspecting  and  properly  preparing  his  shipments  before 
delivery  to  the  ocean  carrier,  instead  of  losing  all  charge  of 
his  property  after  delivery  to  the  carrier  in  the  far  West. 

''  5th.  That  the  commerce  of  any  port  is  best  created  and 
fostered  by  the  certainty  of  'spot  freight,'  rather  than  by 
a  dependence  upon  freight  contracted  through  to  foreign 
countries  at  the  West,  with  the  uncertainties  of  inland  trans- 
portation, and  the  consequent  necessity  for  contracts  long  in 
advance  of  sailings. 

''  6th.  That,  the  expense  to  the  railroad  companies  being 
practically  the  same  on  both  classes  of  export  traffic,  any 
diflference  in  rate  in  favor  of  the  through  bill  of  lading — 
unless  justifiable  by  dissimilar  circumstances  and  condi- 
tions— is  a  discrimination  against  the  seaboard  exporters^ 
and  of  bad  policy. 

''  7th.  That  the  seaboard  exporter,  making  his  own  ocean 
rates  with  the  steamship  companies,  and  entitled  to  the 
same  inland  rate  as  that  which  the  interior  exporter  receives 
on  a  through  bill  of  lading,  must  necessarily  be  advised  as 
to  that  inland  rate,  in  order  to  be  placed  on  an  equality  with 
the  interior  exporter,  M^ho  secures  both  ocean  and  inland 
rates  by  his  bill  of  lading ;  and  this  can  not  be  effected  by 
subsequent  and  uncertain  rebates  to  conform  to  fluctuations 
in  the  inland  share  of  the  through  bill  of  lading  rate,  but 
necessitates  a  fixed  inland  rate,  not  subject  to  change  without 
notice. 

"  8th.  That,  under  ordinary  circumstances,  the  New  York 
tariff  rate,  at  New  York  and  Boston,  with  the  agreed  differ^ 
ences  at  Montreal,  Philadelphia  and  Baltimore,  has  practi- 
cally served  well  as  this  fijxed  inland  rate  for  both  classes  of 
export  traffic. 

''  9th.  That  in  the  past,  the  necessity  for  making  export 
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rates  'to  meet  the  markets  abroad,'  has  seldom,  if  ever, 
existed  without  at  the  same  time  such  conditions  of  limited 
movement  of  freight  and  competition  to  the  seaboard,  as  to 
cause  a  reduction  in  seaboard  rates  on  domestic  business 
without  reference  to  or  thought  of  prices  abroad. 

"  But  conditions  may  exist,  and  are  easily  possible,  which 
would  justify,  as  was  contended  in  the  Boston  case,  different 
rates  on  export  and  domestic  business — differences  which 
when  capable  of  justification,  obviously  promote  the  business 
interests  of  localities  and  of  the  country,  and  are  approved 
by  public  policy. 

"  10th.  That  ocean  rates  do  fluctuate,  and  always  have 
fluctuated,  weekly,  daily  and  hourly,  even  for  the  same 
sailing,  and  evidently  from  conditions  not  affecting  rail 
carriers  or  affecting  them  in  a  less  degree  ;  and  that  it  is 
not  to  the  interest  of  rail  carriers  (or  indeed  of  steamship 
companies)  to  combine  inland  and  ocean  rates  as  a  through 
rate  by  any  system  which  will  thus  extend  this  fluctuation 
to  the  rail  proportion,  which  could  otherwise  be  free  from  it. 

"  The  power  to  quote  through  rates  at  pleasure  might  give 
a  temporary  advantage  to  any  one  line  alone  adopting  that 
system,  but  considering  the  system  in  view  of  its  general 
adoption — a  necessary  result  so  soon  as  the  amount  of  traffic 
secured  under  it  by  one  or  more  railroad  companies  was 
deemed  excessive  by  the  other  companies — the  constant 
changing  of  the  inland  proportion  of  through  rates,  in  addi- 
tion to  the  necessarv  loss  of  revenue  to  the  rail,  would  make 
any  protection  to  the  seaboard  exporter  impossible. 

''  Especial  attention  to,  and  examination  of  this  matter  of 
fluctuation  in  ocean  rates  is  asked,  as  distinguished  from 
any  fluctuation  in  inland  rates,  because  of  its  great  weight 
and  importance  in  the  question  at  issue,  the  ocean  rates 
being  beyond  the  control  of  the  Commission,  and  attention 
is  called  to  one  reason  for  this  fluctuation,  not  requiring 
proof,  but  obvious,  viz.:  the  regular  lines  of  steamers  have 
their  fixed  dates  of  sailing,  and  must  secure  cargoes  regard- 
less of  rate ;  or,  having  secured  a  part,  must  complete  the 
cargo  with  the  particular  class  of  freight,  between  decks  or 


160  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

ballast,  required ;  while  all  irregular  steamers  or  "  tramps  " 
must  secure  the  earliest  possible  sailing,  delay  being  often 
more  expensive  than  a  considerable  concession  of  rates. 

"  11th.  We  believe,  also,  that  while  a  system  of  through 
rates  to  foreign  ports,  the  same  via  all  American  ports  and 
based  upon  percentage  or  other  divisions  between  rail  and 
ocean,  might  be  theoretically  a  perfect  system,  it  would 
drive  away  some  of  our  regular  steamship  lines,  would 
make  our  ports  most  undesirable  to  outside  vessels,  would 
cripple  if  not  destroy  our  seaboard  exporters,  would 
demoralize  export  and  domestic  rail  rates,  and  in  fact,  is 
wholly  impracticable. 

The  summary  of  conclusions  by  these  parties  was : 

I.  "  The  seaboard  exporter  and  the  interior  exporter 
should  have  the  same  inland  rate. 

II.  "  This  equality  of  rate  is  best  secured  by  making 
through  rates  to  foreign  ports,  by  the  addition  of  current 
ocean  rates  to  the  fixed  inland  rate,  which  latter  is  charged 
to  the  seaboard  exporter. 

III.  "  This  inland  rate  on  export  freight  can,  under  excep- 
tional and  justifiable  conditions,  diflfer  from  the  domestic 

tariff  rate  to  the  seaboard. 

• 

IV.  "  The  separation  of  *  through  rates 'to  foreign  ports 
from  the  inland  rates  to  the  seaboard,  by  combination  with 
ocean  lines,  tends  to  demoralization  and  to  unjust  discrimi- 
nation; as  a  system,  is  wholly  impracticable,  and,  if  adopted 
generally,  would  bring  great  injury  to  our  foreign  commerce. 

V.  "  If  the  inland  domestic  tariff,  or  at  least  the  inland 
rate  charged  to  the  seabord  exporter,  forms  the  basis  of 
through  export  rates,  the  publicity  required  by  the  Commis- 
sioners' export  circular  of  March  8th,  1888,  will  enable  the 
seaboard  interests  to  know  just  what  the  inland  rate  or  pro- 
portion is,  to  discover  any  discrimination,  and  to  demand 
justification  or  correction." 
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For  the  Pennsylvania  Bailroad  Company  it  was  contended 
that  a  fair  reading  of  the  Act  to  regulate  commerce  does  not 
contemplate  a  division  of  through  export  rates,  and  certainly 
not  a  publication  of  them  as  part  of  the  publication  of  the 
rate  itself.  But  if  the  power  exists  to  require  this  it  ought 
not  to  be  exercised  for  the  following  among  other  reasons : 

"  (a)  The  action  of  the  Canada  lines,  prevailing  for  years 
previous  to  the  passage  of  the  Interstate  Law,  in  making 
through  rates  to  Europe  from  points  in  the  interior  of  the 
United  States,  via  the  ports  of  Boston,  Portland,  Montreal 
and  Quebec,  which  were,  as  we  understand  it,  treated  inde- 
pendently of  their  domestic  rates  from  western  points  to  the 
seaboards  proper,  and  divided  with  the  ocean  carriers  upon 
a  percentage  basis. 

"  (b)  The  fact  that  the  city  of  Boston  wtis  the  only  eastern 
port  having  the  advantage  of  two  rates  upon  lines  travers- 
ing a  portion  of  the  United  States,  one  domestic,  the  other 
export. 

"  (c)  The  export  traffic,  whilst  being  a  very  small  portion 
of  the  whole  to  be  moved  by  the  lines  running  through  the 
territory  of  the  West  and  South,  involves  the  movement  of 
the  surplus  production  of  grain,  provisions,  oil  cake,  tobacco, 
cotton  and  flour — the  six  articles  that  cover  about  all  the 
export  trade. 

"  (d)  The  fact  that  under  the  principle  now  prevailing,  and 
which  has  prevailed  except  during  the  short  period  between 
November,  1887,  and  February,  1888,  the  ports  of  Philadel- 
phia and  Baltimore  are  placed  at  a  disadvantage  in  the  fact 
that  they  do  not  enjoy  as  much  and  as  spirited  ocean  compe- 
tition as  the  city  of  New  York. 

"  (e)  The  desire  to  create  continuous  lines  from  points  in 
the  United  States  to  points  in  Europe,  partly  by  rail  and 
partly  by  water,  which  would  place  the  whole  rate,  ocean  as 
well  as  rail,  under  the  jurisdiction  of  the  Commission,  and 
would  guarantee  to  a  shipper  in  the  West  or  South  the 


162  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

advantages  of  such  continuous  lines,  without  subjecting  his 
property  to  assessment  or  delay  of  any  kind  eti  route. 

**  {f)  The  belief  that  it  would  be  impossible  for  the  Com- 
mission to  legislate  upon  the  inland  proportion  of  such 
through  rates,  for  the  reason  that  the  ocean  charges  from 
all  ports  fluctuate  so  suddenly  and  so  widely,  owing  to  the 
abundance  or  scarcity  of  unoccupied  ships  at  the  various 
ports  at  the  same  time,  thus  causing  the  inland  proportions 
of  the  through  rates  to  suddenly  and  violently  fluctuate  also. 

"  {g)  The  belief  that  the  failure  of  the  rail  transportation 
companies  between  the  West,  South  and  East  to  make  a 
different  rate  per  mile  upon  export  business  than  that  made 
upon  domestic  business  would  result  either  in  an  absolute 
loss  of  the  surplus  production  or  the  shipment  of  it  by 
other  routes;  it  being  understood,  of  course,  that  this  sur- 
plus  has  to  meet  the  competition  of  the  world  in  foreign 
ports. 

"  (A)  The  present  rate  on  grain  from  Chicago  to  New  York 
is  25  cents  per  hundred  pounds,  five  dollars  per  ton  for  one 
thousand  miles,  or  about  five  mills  per  ton  per  mile.  It  is 
urged  that  the  Commission  should  first  decide  as  to  whether 
that  rate  is  in  itself  fair  and  reasonable,  in  consideration  of 
the  service  performed.  If,  in  its  judgment,  it  is  fair  and 
equitable,  then  the  surplus  production  of  the  western  and 
southern  States  should  be  allowed  to  seek  the  markets  of 
the  world,  always  providing  that  the  aggregate  charge  for 
the  long  haul  should  not  be  less  than  the  charge  for  the 
short,  over  any  portion  of  the  same  route,  in  the  same  direc- 
tion.'' 

Briefs  in  support  of  the  same  positions  were  also  filed  in 
behalf  of  the  Associated  Millers  and  the  Chamber  of  Com- 
merce of  Minneapolis,  and  the  Indianapolis  Millers'  Associa- 
tion. 

The  arguments  of  the  leading  contestants  have  been  set 
forth  at  large  to  give  the  advocates  of  the  rival  plans  urged 
for  approval  the  benefit  of  their  own  forms  of  statement. 
Both  carriers  and  shippers  are  to  some  extent  divided  as  well 
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in  respect  to  the  intent  of  the  law  as  to  the  principles  of 
transportation  that  should  govern,  and  the  pronounced  dis- 
cordance of  views  as  regards  the  law  indic9.tes  the  difficulties 
that  surround  the  subject. 

Two  distinct  theories,  as  is  seen,  are  advanced,  involving 
radically  different  interpretations  of  the  statute  and  dissim- 
ilar systems  of  rates  for  home  traffic  and  for  foreign  traffic, 
or,  more  precisely,  for  inter-territorial  traffic  from  an  interior 
point  to  the  seaboard,  even  though  subsequently  exported, 
and  like  traffic  consigned  directly  to  a  foreign  country  beyond 
the  ocean. 

The  contention  of  the  complainants  and  of  the  carriers 
and  others  who  are  in  general  accord  with  them,  is  that  for 
all  the  purposes  of  rate-making  by  inland  carriers  a  seaport 
of  transshipment  of  property  transported  from  an  interior 
point  must  be  deemed  the  terminus  of  carriage,  and  that  the 
inland  rate  upon  such  property  consigned  abroad  and  requir- 
ing ocean  carriage  must  be  identical  with  the  rate  charged 
contemporaneously  for  the  transportation  of  like  property  to 
consignees  at  the  same  seaport  for  either  local  sale  or  for 
subsequent  export,  and  therefore,  when  the  inland  propor- 
tion of  a  through  rate  to  a  foreign  country  is  less  than  the 
rate  from  the  same  point  of  origin  to  the  port  of  transship- 
ment upon  like  property,  the  proportion  of  the  export  rate 
for  inland  carriage  to  the  extent  of  such  difference  is  unjustly 
discriminating  and  illegal. 

The  converse  of  this  position  is  urged  as  the  other  theory 
and  it  is  insisted  that  if  the  aggregate  through  rate  to  a  for- 
eign country  is  fair  and  equitable  a  disparity  between  the 
domestic  rate  and  the  inland  proportion  of  such  through  rate 
is  not  unlawful,  provided  the  total  through  rate  is  not  less 
than  the  charge  for  a  part  of  the  distance  over  the  same  route 
in  the  same  direction ;  that  the  domestic  dealer  or  consumer 
is  not  harmed,  and  that  on  grounds  of  public  policy  these 
dual  methods  are  valuable  if  not  essential  to  the  commerce 
of  the  country. 

A  wide  field  of  inquiry  and  discussion  is  opened  up  in  the 
consideration  of  these  questions.  They  affect  in  a  greater 
or  less  degree  the  whole  interstate  and  foreign  traffic  of  the 
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country,  and  are  invested,  therefore,  with  a  measure  of 
national  importance. 

Doubtless  more  than  common  and  perhaps  exaggerated 
importance  is  attached  to  them  by  particular  transportation 
lines  and  particular  localities  for  reasons  supposed  to  be 
peculiar  and  to  have  controlling  weight,  but  the  questions 
have  broader  scope  than  the  assumed  special  interests  of 
towns,  whether  at  the  seaboard  or  in  the  interior,  or  the 
exceptional  advantages  of  a  transportation  line,  and  they  can 
only  be  justly  determined  with  reference  to  carriers  as  a 
body,  and  to  the  rights  and  interests  of  producers,  dealers 
and  transporters  wherever  located.  The  regulations  of  com- 
merce are  intended  by  the  Act  to  be  general  and  for  the 
common  and  equal  benefit  of  all  the  interests  to  which  they 
relate  wherever  the  jurisdiction  of  the  Government  extends. 
Injustice  in  various  forms  is  specifically  defined  and  carriers 
are  forbiddon  to  practice  it.  They  are  also  required  to  make 
public  their  rates  and  charges  that  the  information  they  fur- 
nish may  be  general  and  impartial,  and  to  carry  all  traffic  at 
the  published  rates.  These  provisions,  it  is  contended,  are 
not  inconsistent  with  two  simultaneous  sets  of  rates  for  the 
same  carrier,  one  a  fixed  and  public  rate  from  an  interior 
point  to  a  seaport  for  the  transportation  of  property  to  be 
sold  at  the  seaport  or  subsequently  exported,  and  the  other 
an  imspecified  and  unpublished  lower  rate,  changing  perhaps 
daily,  or  with  the  successive  hours  of  the  same  day,  for  the 
contemporaneous  transportation  of  like  property,  possibly  in 
the  same  train,  over  exactly  the  same  line,  charged  with  the 
same  terminal  expenses,  when  the  property  is  destined  for 
immediate  shipment  across  the  ocean. 

This  discrimination  is  claimed  to  be  justified  by  considera- 
tions of  public  policy.  The  surplus  products  of  the  country 
must  seek  foreign  markets,  and  it  is  said  that  carriers  should 
be  at  liberty  to  make  and  modify  rates  to  enable  these  pro- 
ducts to  reach  the  markets  of  Europe  in  successful  competi- 
tion with  like  products  of  other  countries.  No  proof  was 
given  in  support  of  the  assumption  that  conditions  exist 
requiring  the  discriminations  claimed  to  be  necessary  for 
these  purposes. 
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Low  general  rates  are  not  the  subject  of  complaint.  Car- 
riers are  not  forbidden,  but  are  expected,  to  make  their  rates 
as  low  as  they  can  afford  to  serve  the  public  without  injury 
to  themselves.  Every  legitimate  reduction  of  charges  is  in 
the  interest  of  the  public.  Apart  from  the  law  equitable 
business  considerations  would  seem  to  have  force,  that  while 
carriers  may  make  their  through  export  rates  as  low  as  they 
think  the  exigencies  of  the  markets  and  of  competition 
through  Canadian  channels  may  require,  they  should  give 
the  same  inland  rates  to  the  exporter  who  handles  his. own 
traffic  at  the  seaboard  at  no  additional  expense  to  the  car- 
rier. 

The  complaint  is  against  a  reduction  on  a  part  of  the 
traffic  to  the  seaboard  which  is  claimed  to  be  prejudicial  to 
the  other  and  greater  part,  and  without  facts  to  justify  it. 

With  regard  to  competition  in  foreign  markets  other 
things  are  of  importance  besides  rates,  and  perhaps  of  equal 
importance.  Among  these  are  the  abundance  of  diminution 
of  supply — the  quality  oi  the  products,  and  the  operations 
of  dealers  or  combinations  of  dealers  in  acquiring  control  of 
commodities  and  withholding  or  hastening  their  shipment. 
The  other  conditions  are  more  or  less  influential,  and  rates, 
though  of  obvious  and  conceded  importance,  are  not  alone 
controlling. 

The  contention  that  a  more  flexible  and  lower  rate  to  the 
seaboard  for  direct  exports  is  needed  for  the  surplus  of  the 
country,  in  order  to  stimulate  the  prosperity  of  its  newer  por- 
tions, is  opposed  by  the  historical  facts  of  transportation  and 
the  progress  of  the  development  and  growth  of  the  country 
generally.  Through  many  years  of  unexampled  and  sub- 
stantially corresponding  advancement  in  population,  wealth 
and  general  prosperity  at  the  seaboard  and  in  other  portions, 
the  productions  that  enter  into  commerce  have  been  gener- 
ally moved  on  rates  that  made  no  distinction  between  con- 
signments to  the  seaboard  and  abroad,  without  apparent 
advantages  or  disadvantages  to  geographical  location.  Cities 
at  the  seaboard,  as  the  natural  outlets  and  inlets  of  commerce, 
have  advanced  with  amazing  pace,  while  at  the  same  time 
what  was  once  the  frontier  a  thousand  or  two  thousand  miles 
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from  the  coast  has  disappeared,  and  wilderness  and  waste 
places  have  been  transformed  into  fruitful  fields  and  popu- 
lous towns  that  are  great  centers  of  varied  business  activities 
and  abreast  with  the  elder  towns  in  the  features  of  progres- 
sive civilization. 

The  theory  of  a  necessary  disparity  between  rates  on  trans- 
portation terminating  at  the  seaboard  and  like  transportation 
extended  across  the  ocean  is  not  supported,  therefore,  by  the 
evidence  in  the  case  or  by  the  general  facts  of  experience. 

The  legal  question  whether  under  the  statute  a  difference 
in  rates  for  the  contemporaneous  inland  carriage  horn  an 
interior  point  to  the  seaboard  can  be  justified  by  the  circum- 
stance of  direct  destination  across  the  ocean,  is  one  of  vital 
importance.  A  decision  of  that  question,  declaring  a  rule 
applicable  to  all  ports,  is,  however,  not  imperative  in  the 
present  case.  The  practicability  of  an  exceptional  rule  for 
through  exports,  both  as  a  feasible  method  for  inland  car- 
riers generally,  and  for  purposes  of  regulation  under  the  Act, 
as  well  as  its  justice,  are  obviously  at  the  foundation  of  the 
question,  and  in  these  respects  the  objections  to  its  use  at  the 
port  of  New  York  are  too  serious  to  be  disregarded. 

The  law  applicable  to  the  question  under  consideration 
was  little  discussed  before  the  Commission  on  the  part  of  the 
defendants,  but  the  case  was  treated  on  their  part  almost 
exclusively  as  one  of  practical  policy  in  making  transporta- 
tion rates  involving  ocean  carriage,  and  as  the  carriers  have 
been  mainly  concerned  with  its  practical  difficulties  it  is 
natural  that  they  should  present  that  phase  of  it  most  prom- 
inently. It  is  not  a  matter  of  dispute  whether  through 
foreign  rates  should  be  made.  Substantially  no  difference 
of  opinion  exists  on  that  point.  Carriers  and  dealers  concur 
that  they  are  desirable,  and  that  the  export  business  from 
the  interior  is  simplified  and  subserved  by  a  system  of 
through  rates  that  is  practicable  and  affords  some  guaranty 
of  uniformity  and  stability.  Through  rates  have  been  made 
for  a  score  of  years  and  more,  and  various  plans  have  been 
tried  to  find  a  satisfactory  method  and  prevent  frequent  dis- 
turbances and  confusion.  The  general  nile,  and  the  one  to 
which  a  return  has  been  made  after  every  other  experiment. 
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has  been  to  make  the  through  rate  by  adding  to  the  inland 
tariff  rate  to  the  seaboard  the  current  ocean  rate  at  the  time. 
This  rule  preserves  to  the  inland  carrier  its  published  rate, 
and  makes  no  discrimination  between  shippers,  and  has 
therefore  been  found  better  for  the  interests  of  both. 

The  case  presented  and  necessary  to  be  decided  relates  to 
the  business  at  and  through  the  port  of  New  York.  It 
involves,  however,  necessarily  the  business  at  the  various 
Atlantic  seaports  from  Baltimore,  Maryland,  to  Portland, 
Maine,  and  Montreal,  Canada.  The  conditions  at  these 
various  ports,  though  not  identical,  are  so  similar  that  the 
various  competing  rail  lines,  all  deriving  their  traffic,  mostly 
of  the  same  character,  horn  the  same  general  territory,  have 
found  it  expedient  for  a  long  time  to  equalize  their  rates  to 
these  different  seaports  by  mutual  agreement  upon  a  system 
of  concessions  or  differentials  at  certain  ports,  that  were 
thought  to  be  equitable  in  view  of  the  conditions  at  those 
ports.  This  adjustment  the  carriers  interested  have  pro- 
fessed to  respect,  and  claim  to  have  nominally,  at  least,  main- 
tained. The  importance  of  adhering  to  some  proper  and 
lawful  arrangements  in  order  to  maintain  fair  rates  and  to 
prevent  demoralization  of  business,  is  obvious  enough  to  all, 
and  fully  understood  by  the  carriers.  The  provisions  of  the 
Act  requiring  carriers  to  publish  their  tariffs,  and  to  adhere 
to  established  schedule  rates,  added  the  obligation  of  legal 
duty  to  the  voluntary  agreements  previously  relied  on.  The 
stability  intended  to  be  given  by  the  law  to  all  inland  rates, 
and  which  is  deemed  of  such  importance  that  advances  or 
reductions  are  prohibited  under  severe  penalties  except  in 
compliance  with  specified  conditions,  is  no  less  important 
and  desirable  upon  export  traffic,  as  well  to  producers  and 
dealers,  as  to  the  carriers  themselves.  But  this  involves 
conditions  of  ocean  carriage  that  the  rail  carriers  have 
struggled  with  in  vain  for  years,  and  which  are  practically 
beyond  the  reach  of  legislation,  if  attempted  to  be  regulated 
at  all.  Experience  has  shown  that  the  only  practical  con- 
trol over  ocean  carriage  results  from  stable  inland  rates,  and 
that  ocean  rates,  like  all  other  incidents  of  commerce,  adjust 
themselves  to  fixed  conditions.     Ocean  carriers,  like  inland 
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cArriers,  when  they  can  not  arbitrarily  determine  the  rates 
i  hey  will  charge,  are  likely  to  act  on  the  ordinary  principle 
of  accepting  the  best  obtainable  rates,  if  the  business  is 
regarded  as  desirable. 

It  is  claimed  by  all  the  lines  made  defendants  in  this  pro- 
ceeding that,  since  the  promulgation  of  the  order  of  the 
Commission  of  March  Sth,  1888,  they  have  complied  with 
that  order  both  as  to  the  publication  of  their  export  tarifEs 
and  the  observance  of  the  inland  rates  upon  the  traffic 
Their  testimony  is  also  uniform  that  there  are  no  inherent  or 
practical  difficulties  in  complying  with  that  order.  The 
propriety  of  the  order  is  not  questioned,  but  it  has  been  sup- 
posed, and  circumstances  give  color  to  the  supposition,  that 
tlie  order  lias  not  been  fidly  resi>ected  at  aU  times,  but  that 
some  of  the  lines,  for  purj^oses  of  their  own,  have  made  use 
of  practices  to  give  secret  reductions  from  their  established 
rates.  Whatever  traffic  disturbances  have  occurred  have 
arisen  from  causes  extraneous  to  the  order,  and  came  from 
broaches  of  its  retiuirements.  They  are  traceable  to  wrong- 
ful acts  of  carriers  themselves  impelleil  by  a  desire  for  busi- 
ness, and  impatient  of  the  restraints  of  law. 

The  t*xport  commerce  at  the  pt)rt  of  New  York  and  the 
n*lat«'d  ports  whose  inland  rates  are  based  on  New  York,  for 
the  caleuilar  year  1888,  as  shown  by  the  statistics  officially 
furnished  by  the  (Soverument,  was  as  follows : 

I*'»KTH.  Valfk  of  EZPOBn. 

Haltimore 145,114,613 

hi^sUm 59,379,375 

Ntw   Y«»rk 299,895,853 

riiila.lrlphia 28,028,798 

Portland 1,482,133 

The  fl4)ur  and  grain  exported  through  the  North  Atlantic 
stap4»rts,  including  Montreal,  during  the  calemUr  year  1888, 
tximssrd  in  l»nshrls,  was  *Jl.(>77,(KiS  ;  for  the  two  preceding 
years  tin*  exports  <»f  \\iv  same  products  from  the  same  ports 
win-  In  lHHi\  ir>l»;w:i,4lMJ  hushels,  and  in  1887.  154,209,915. 
Th«*  percentages  exported  through  Montreal  during  these 
three  years  were  ab  follows:  In  188G,  13.7  per  cent;  in  1887, 
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11.9,  and  in  1888, 11.01.  For  the  ten  years  preceding  1886 
the  variation  in  the  percentage  of  exports  through  Montreal 
averaged  about  one  per  cent. 

The  total  exports  of  American  merchandise  from  the  same 
ports  during  the  fiscal  year  ending  June  30th,  1888,  show  a 
much  smaller  percentage  exported  through  Montreal.  The 
value  of  such  products,  as  appears  bom  figures  furnished  by 
the  United  States  and  Canadian  Governments,  was  $444,- 
428,189,  and  of  this  amount  only  $12,713,290,  or  2.8  per  cent., 
went  through  Montreal.  The  statistics  for  previous  years 
show  even  smaller  percentages. 

The  statistics  quoted  convey  only  an  indefinite  idea  of  the 
traffic  carried  to  the  diflferent  seaports  by  common  carriers 
subject  to  regulation  under  the  statute.  They  represent 
aggregate  exports  of  merchandise  to  foreign  countries  firom 
the  respective  ports,  and  include  that  produced  at  the  ports, 
that  brought  wholly  by  water,  that  brought  by  rail,  and  all 
varieties  of  traffic.  The  exports  on  through  bills  from  inte- 
rior points  embrace  only  comparatively  few  leading  articles. 
These  are  chiefly  grain,  flour,  meal,  meats,  provisions,  lard, 
tallow,  canned  goods,  cotton,  tobacco,  oil  cake  and  live  stock. 
Exact  proportions  of  the  property  carried  by  rail  consigned 
locally  to  the  ports  and  subsequently  exported,  and  that 
which  passes  through  the  ports  on  direct  foreign  consign- 
ments are  not  at  hand  in  any  complete  form,  but  only  to  a 
partial  extent.  Approximately,  however,  the  through  con- 
signments are  much  the  smaller  in  amount,  and  do  not  exceed 
one-third  of  the  rail  carriage,  in  some  instances  being  more 
and  in  others  much  less.  It  is  on  this  limited  portion  of  the 
export  traffic  that  the  claim  is  founded  for  a  method  of  mak- 
ing rates  that  affects  the  transportation  and  the  market  value 
of  much  the  greater  volume  of  like  property,  and  prejudices 
the  investments  and  business  interests  of  large  bodies  of 

citizens. 

In  view  of  the  very  large  export  business  of  the  country, 
and  the  various  interests  engaged  in  it,  the  questions  that 
naturally  arise,  are :  Is  it  the  intention  of  the  law  to  regulate 
equally  the  inland  carriage  of  property  whether  consigned  to 
the  seaboard  or  across  the  ocean  ?     Or  is  its  intention  that 
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the  fact  of  a  foreign  consignment  shall  exempt  inland  trans- 
])()rtation  from  the  operation  of  the  Act,  except  only  that  the 
<*harge  for  a  haul  of  a  thousand  miles  from  Chicago  to  New 
York  shall  not  be  greater  than  a  charge  for  the  same  haul 
with  three  thousand  miles  of  ocean  carriage  added,  when  no 
difference  in  cost  of  inland  service  or  terminal  expense  exists 
in  either  case  ?  Practically,  can  two  distinct  methods  co-ex* 
ist  and  be  enforced  without  friction  and  disorder,  by  one  of 
which  tariff  schedules  must  be  published  and  adhered  to  by 
the  carriers,  and  by  the  other  of  which  schedules,  if  published 
at  all,  need  not  show  the  inland  rate,  but  only  the  aggregate 
throiigh  rate? 

(Ti'noralizations  applicable  to  domestic  transportation,  such 
as  dooroast*  of  charge  per  mile  in  the  ratio  of  distance,  com- 
petition of  carrit'rs  not  subject  to  the  law,  and  even  broader 
considerations  relating  to  conii>etition  in  foreign  markets  or 
what  are  called  the  markt^ts  of  the  world,  do  not  aid  the  inter- 
])retation  of  a  donieHtic  statute,  nor  so  enlarge  its  application 
as  to  make  it  affective  upon  the  ocean,  and,  by  reflex  infln- 
enci*,  authorize  difftTent  standards  for  internal  rates. 

Tht^  «*ssential  piiysical  fact  can  not  be  changed  that  inland 
transportation  and  ocean  transportation  are  distinct  in  their 
nature,  and  though  a  common  charge  may  be  made  for  both 
they  are  none  the  less  separate  in  character,  and  where  one 
gross  rate  is  charged  for  both  it  will  as  a  rule,  usually  l>e 
found  to  involve  pt*rcentages  or  estimated  proportions  for 
each. 

Nor  is  tiie  carriage  always  continuous  in  the  matter  of 
time.  It  is  not  uncommon  for  a  through  consignment  to 
wait  st^viTul  days  or  a  month  or  more  at  the  port  of  New 
York  for  ocean  carriage. 

Thi*  general  facts  relating  to  the  business  at  New  York, 
and  that  preceded  this  complaint,  are  as  follows: 

On  Novt»niber  4th,  1HH7,  the  Trunk  Line  Joint  Committee, 
hio-calIe4l,  ado])ted  the  following  rules  with  reference  to 
export  rates : 

**Tli:it  substantially  the  basis  for  making  through  export 
freight  rat«*.s  from  Chicago  be  :  To  add  to  the  actual  inland 
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tdl  rail  tariff  rates  to  each  and  all  the  different  seaboard 
export  cities  the  different  ocean  steam  quotations  thence  to 
the  foreign  ports  to  which  it  may  be  firom  time  to  time  agreed 
to  issue  through  rates  upon  the  leading  articles  agreed  to  be 
specified  in  the  tariff. 

"  The  average  result  thus  obtained,  barring  fractions,  to 
•determine  the  uniform  through  rates  in  cents  per  hundred 
pounds  via  all  ports  to  each  foreign  destination." 

These  rules  were  in  force  imtil  February  20th,  1888,  when 
they  were  abrogated  and  the  former  method  restored. 

It  was  shown  that  while  the  rules  referred  to  prevailed 
contracts  were  made  by  the  rail  carriers  with  shippers  in  the 
interior  for  a  through  rate  from  the  point  of  shipment  to  the 
point  of  destination  covering  both  the  inland  and  ocean  trans- 
portation, and  that  this  rate  was  sometimes  less  than  the 
established  inland  rate  to  the  seaboard. 

It  was  also  shown  that  under  this  system  ocean  rates 
largely  advanced,  that  inland  carriers  were  not  able  to  main- 
tain uniform  inland  rates,  but  were  sometimes  required  to 
pay  fifty  per  cent,  of  the  thro\igh  rate  to  the  ocean  carrier, 
and  that  usually  there  was  a  discrepancy  between  their  pro- 
portion of  the  export  rate  and  their  domestic  rate  of  ten 
<!«nts  a  hundred  pounds  at  New  York  and  eight  cents  at 
Philadelphia.  The  vessels  used  for  ocean  carriage,  being 
principally  and  most  of  them  wholly  owned  abroad,  are  inde- 
pendent of  the  inland  carriers,  and  under  such  a  system,  fix 
their  own  charges.  One  effect  of  contracts  for  through  rates 
was  to  deprive  inland  carriers  of  the  control  of  their  own 
inland  rates  on  export  business. 

Other  effects  of  the  system  in  respect  to  rebates  to  ship- 
pers were  indicated,  but  rather  as  probabilities  or  inferences 
than  as  ascertained  facts. 

The  irregularities  and  discriminations  in  the  export  rates 
under  the  rules  put  in  force  November  4th,  1887,  and  the 
complaints  to  which  they  gave  rise,  were  the  occasion  for  the 
order  made  by  the  Commission  on  the  8th  of  March,  1888, 
requiring  export  tariffs  to  be  made  public  and  to  show  the 
charge  for  inland  transportation  to  the  seaboard  when  defi- 
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nitely  fixed,  and  when  the  export  rate  is  a  gross  sum  to  shov 
what  part  is  allowed  to  the  carrier  for  inland  transportation 
to  the  point  of  export  by  sea. 

The  object  of  this  order  was  to  check  the  unjust  discrimi- 
nations of  which  general  complaint  had  been  made. 

Prior  to  this  order,  however,  on  the  11th  of  February, 
1888,  the  Trunk  Line  Executive  Committee  resolved  that  the 
system  in  operation  from  the  4th  of  November  preceding,  of 
making  through  export  tariffs,  be  discontinued,  and  that 
thereafter  the  rates  on  export  traffic  be  the  same  as  the 
inland  tariffs  plus  the  ocean  rates  current  from  time  to  time  ; 
and  this  resolution  became  operative  on  the  20th  of  Feb- 
ruary. 

The  carriers  of  the  Trunk  Line  Association  were  influenced 
to  abandon  the  system  under  which  the  export  business  had 
been  governed  from  November  4th  by  a  conviction  on  the  part 
of  most  of  them  of  its  impracticability  and  a  sense  of  the 
unjust  discriminations  for  which  it  was  a  cover.  This  experi- 
ment was,  however,  only  a  repetition  of  two  preceding  trials 
and  rejections  of  substantially  the  same  expedient.  It  had  a 
trial  of  several  months'  duration  in  1877,  and,  according  to 
the  testimony  taken  before  the  Hepburn  Committee  of  the 
New  York  Legislature  in  1879,  the  demoralization  was  so 
extensive  that  in  July,  1877,  it  was  abandoned  and  the  nor- 
mal method  of  adding  the  current  ocean  rate  to  the  fixed 
inland  rate  resumed. 

In  January,  1880,  another  attempt  was  made  to  put  in  force 
a  system  of  through  export  rates,  and  a  Bate  Committee  was 
organized  for  the  purpose.  The  scheme  was,  in  substance^ 
that  the  committee  should  have  power  to  make  through  rates 
from  common  interior  points  of  shipment  to  foreign  ports^ 
which  rates  should  become  the  uniform  and  established  rates 
via  all  the  seaboard  ports  of  the  Trunk  Lines ;  the  rates  to 
be  quoted  daily,  or  as  often  as  necessary,  to  the  agent  at 
common  points,  and  given  to  all  the  roads ;  the  committee  to 
have  power  to  adopt  uniform  through  bills  of  lading  so 
framed  as  to  give  the  carriers  the  right  to  forward  the  freight 
by  any  road,  line,  route  or  port.  Notice  was  given  that  the 
plan  would  be  enforced,  but  strenuous  objections  were  made 
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to  it  by  western  shippers,  and  it  was  abandoned  before  it  was 
put  in  execution. 

However  plausible  the  theory  of  through  export  rates  not 
founded  on  a  fixed  inland  rate  may  appear,  in  practice  it  has 
been  found  impracticable.  The  troublesome  factor  in  every 
instance,  the  element  of  confusion  and  demoralization,  is  the 
ocean  carriage.  If  the  domestic  carriers  were  generally  own- 
•ers  of  the  vessels  that  carry  the  freight,  with  no  independent 
<3ompetitors  on  the  ocean,  a  very  different  condition  might 
exist.  But  they  are  not.  Our  exports  are  mainly  carried  in 
Tessels  owned  abroad  and  sailing  under  foreign  flags.  They 
are  not  within  the  jurisdiction  of  our  laws,  like  our  inland 
<$arriers,  and  there  are  difficulties  in  applying  to  them  the 
provisions  of  the  Act  to  regulate  commerce.  They  have 
power,  therefore,  and  exercise  it,  as  the  testimony  abundantly 
showp,  to  dictate  their  own  terms  in  making  a  through  rate, 
and  among  the  results  that  follow  are  higher  divisions  of  the 
through  rate  for  ocean  carriage,  fluctuating  inland  rates,  dis- 
criminations between  the  inland  and  export  charges,  and 
the  effect  on  prices  in  foreign  markets  of  lower  through 
rates. 

There  are  other  incidental  abuses  that  mostly  have  their 
origin  in  the  desire  to  secure  business,  and  involve  to  a 
greater  or  less  degree  infractions  of  law.  Consignments  of 
freight  on  through  bills  without  an  arrangement  for  ocean 
carriage,  resulting  in  delay  at  the  seaboard,  or  a  higher  ocean 
charge  at  the  expense  of  the  inland  rate ;  or  nominal  foreign 
consignments  and  delivery  of  the  property  at  the  seaboard ; 
or  secret  subsidies  to  ocean  lines  by  the  inland  carriers;  and 
other  devices  that  lead  to  disorders,  are  not  uncommon  prac- 
tices. 

The  delays  that  occur  in  the  transshipment  of  freight  at 
the  seaboard  consigned  on  through  foreign  bills  illustrate  the 
injustice  of  a  through  rate  not  founded  on  the  inland  rate. 
Can  any  valid  or  even  plausible  reason  be  assigned  why  ship- 
ments on  a  through  rate  billed  to  a  foreign  country  that  wait 
a  month  or  more  for  ocean  carriage  at  a  seaport,  should  be 
carried  at  a  less  inland  rate  than  a  shipment  of  the  same 
kind  of  property  over  the  same  line  consigned  at  the  sea- 
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board,  that  waits  no  longer,  and  perhaps  a  shorter  time,  to 
cross  the  ocean  ? 

The  work  of  the  inland  carrier  is  completed  when  he  dis- 
charges his  freight  at -the  seaboard,  whether  in  warehouses^ 
elevators,  or  on  board  vessels.  His  service  is  identically  the 
same  whether  the  destination  is  the  seaboard  or  a  foreign 
port,  and  there  is  no  reason  founded  on  the  character  of  the 
service  for  a  difference  in  compensation,  or  why  a  fixed 
charge  applicable  to  both  should  not  exist.  Peculiar  circum- 
stances may  exist  at  some  port  why  domestic  dealers  there 
as  well  as  exporters  may  acquiesce  in  a  concession  to  exporta 
not  at  the  same  time  given  to  the  strictly  domestic  rate.  But 
independently  of  such  exceptional  conditions  a  fixed  inland 
rate  would  seem  the  fair  and  just  rule. 

A  standard  rate  from  Chicago  to  New  York,  uniform 
both  for  domestic  and  foreign  consignments,  has  existed 
nominally  at  least  for  more  than  eleven  years,  and  was  the 
agreed  result  of  experience  and  severe  contention,  as  the 
only  practical  way  by  which  all  the  interests  involved  would 
be  adequately  protected.  It  is  in  evidence  that  the  recog- 
nized importance  of  reaching  foreign  markets  was  a  very 
important  element  in  fixing  this  rate,  and  except  for  this  con- 
sideration, and  water  competition  by  the  lakes  and  Erie 
Canal,  the  charge  would  likely  be  considerably  l^gher.  It  ia 
not  claimed  that  the  carriers  have  adhered  with  unswerving 
fidelity  to  the  established  rate,  but,  on  the  contrary,  both 
before  and  since  the  Act  to  regulate  commerce,  departures, 
in  the  form  of  rebates  and  cuts,  as  is  charged,  have  not  been 
uncommon.  But  these  have  been  willful  and  wanton  viola- 
tions  of  an  agreed  and  established  rule.  There  was  no  ele-  . 
ment  of  instability  in  the  conditions  beyond  the  control  of 
the  carriers. 

The  case  is  very  different  with  ocean  rates.  There  has  not 
been,  and  can  not  be  in  the  nature  of  existing  conditions, 
fixed  or  permanent  ocean  rates.  It  is  undoubtedly  the  fact 
that  "  ocean  rates  do  fluctuate,  and  always  have  flnctuated, 
weekly,  daily  and  hourly,  even  for  the  same  sailing,  and 
evidently  from  conditions  not  affecting  rail  carriers,  or  affect-^ 
ing  them  in  a  less  degree." 
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The  testimony  illustrates  the  practical  working  of  the  con- 
tracts for  through  rates  under  the  disadvantages  of  these 
fluctuations  and  the  absence  of  any  control  over  them.  It 
shows  in  substance  that  when  thie  railroad  companies,  under 
the  plan  of  November  4th,  1887,  fixed  the  through  rate 
based  on  the  average  of  inland  and  ocean  rates,  some  of  the 
steamship  companies  increased  their  rate  and  asked  the  rail- 
road company  more  than  the  proportion  they  were  to  receive 
of  the  through  rate.  Thus,  if  the  inland  carriage  were 
twenty-five  cents  a  hundred,  and  the  average  ocean  carriage 
ten  cents  a  hundred,  the  through  rate  established  would  be 
thirty-five  cents  a  hundred.  This  would  be  published  as  a 
through  rate,  and  the  next  day,  when  the  rail  carrier  wished 
to  take  any  business  to  a  steamship  with  which  no  previous 
understanding  existed,  the  steamship  company  would  demand 
fifteen  cents  a  hundred  for  its  part  of  the  work,  and  the  rail- 
road company,  having  guaranteed  a  through  rate  of  thirty- 
five  cents  a  hundred,  would  have  to  carry  the  btisiness  for 
less  than  the  average  inland  proportion  on  which  the  rate 
was  originally  based. 

The  extent  to  which  inland  rates  were  aflfected  by  the  fluc- 
tuations in  ocean  rates  is  shown  by  tables  in  evidence.  The 
established  inland  tariff  from  Chicago  to  New  York  from 
January  2^,  1888,  to  February  11th,  on  bacon,  pork,  beef, 
lard  and  canned  goods,  was  33  cents  per  hundred  pounds, 
and  on  flour  27^  cents  per  hundred  pounds.  The  inland 
proportion  of  the  through  rate  to  Liverpool  via  New  York 
on  January  2d  was  25.375  cents  on  bacon,  pork  and  beef, 
24.875  on  lard  and  canned  goods,  and  19.875  on  flour. 
These  proportions  fluctuated  until  they  fell  on  February 
10th  to  17.375  cents  on  all  except  flour,  and  on  flour  to 
14.625,  being  about  half  the  established  rate  on  the  same 
articles  consigned  to  New  York. 

As  the  freight  sent  across  the  ocean  on  a  through  rate 
affects  the  price  of  all  like  freight  stored  or  accumulated  at 
the  seaboard,  the  disadvantages  of  the  seaboard  exporter 
under  such  disparities  in  the  inland  rate  are  evident. 

In  the  testimony  statements  were  produced  showing  the 
quantities,  in  tons,  of  flour  and  grain  respectively  carried  to 
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the  cities  of  New  York,  Boston,  Philadelphia  and  Balti- 
more, consigned  to  those  cities  and  exported,  and  also  the 
quantities  carried  through  those  cities  on  through  bills  of 
lading  during  certain  periods,  and  are  set  out  in  the  findings 
of  facts.  By  these  statements  the  proportions  of  flour  and 
grain  exported  on  through  bills  through  the  several  cities 
named,  in  comparison  with  the  amount  carried  to  the  same 
cities  and  subsequently  exported  were  as  follows : 

From  December  1st,  1883,  to  April  30th,  1884,  46.67  per 
cent,  of  flour ;  from  December  1st,  1887,  to  April  30th,  1888, 
70.50  per  cent. 

From  December  1st,  1883,  to  April  30th,  1884,  8.61  per 
cent,  of  grain ;  and  from  December  Ist,  1887,  to  April  30th, 
1888, 13.85  per  cent,  of  grain. 

At  the  city  of  New  York  alone  the  comparisons  were  as 
follows : 

From  December  1st,  1883,  to  April  30th,  1884,  the  propor- 
tion of  flour  exported  on  through  bills  was  40^.65  per  cent.; 
and  from  December  1st,  1887,  to  April  30th,  1888,  54.66  per 
cent. 

Of  grain  the  proportion  exported  on  through  bills  from 
December  1st,  1883,  to  April  30th,  1884,  was  4.92  per  cent.; 
and  the  proportion  from  December  1st,  1887,  to  April  30th, 
1888,  was  4.79  per  cent. 

More  complete  statements  of  the  exports  at  New  York  on 
local  consignments  and  on  through  bills  sliow  the  following 
comparisons : 

Total  exports  of  flour  for  the  year  1886  were  6,052,118 
barrels,  of  which  the  percentage  exported  on  through  bills 
was  30.38.  Total  exports  of  flour  for  the  year  1887  were 
6,506,436  barrels,  of  which  the  percentage  exported  on 
through  bill  was  29.86. 

It  is  a  generally  accepted  conclusion  among  those  who 
have  given  most  attention  to  transportation,  that  the  great 
fluctuations  constantly  taking  place  in  ocean  rates  at  differ- 
ent seasons  of  the  year  under  the  eyer*changing  conditiona 
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of  commerce,  make  it  entirely  impracticable  to  vary  the 
inland  rates  as  the  ocean  rates  may  vary,  and  that  the  plan 
of  equalizing  the  through  rates  upon  the  average  sum  of 
ocean  and  inland  rates  can  never  be  successfully  carried  out. 
But  on  the  other  hand  the  evidence  furnished  by  the  statis- 
tics of  the  movements  of  commerce  prove  that  it  is  one  of  the 
laws  of  transportation  that  ocean  rates  adapt  themselves 
with  almost  invariable  precision  to  established  inland  rates. 
Whatever  advantages  may  be  urged  in  favor  of  a  through 
foreign  rate  from  interior  points  not  founded  on  a  fixed  and 
public  inland  tariff  rate  manifestly  can  not  accrue  to  the 
country  at  large,  nor  promote  the  territorial  distribution  and 
individuality  of  business  pursuits  that  are  generally  regarded 
as  desirable,  and  conducive  tothe  public  welfare.  But,  on  the 
contrary,  the  tendency  under  such  a  system  is  more  likely  to 
be  towards  concentrated  control  or  combinations  in  com- 
merce that  may  be  productive  of  results  prejudicial  to  indi- 
vidual enterprise  and  to  the  public  interests. 

It  is  not  surprising  that,  in  view  of  past  experience,  the 
great  majority  of  those  familiar  with  transportation  ques- 
tions and  practically  engaged  in  transporting  products  for 
export,  substantially  concur  with  the  petitioners  with  regard 
to  the  method  of  making  foreign  rates.  All  the  parties  to 
this  proceeding  whose  opinions  have  been  expressed,  with- 
one  exception,  favor  that  mode,  and  it  is  also  supported  by 
the  testimony.  This  general  coincidence  as  the  mature 
result  of  experience,  study  and  practical  knowledge  of  the 
subject  of  transportation  and  of  the  factors  that  must  be 
considered  in  fixing  a  basis  for  rates,  is  a  significant  and 
important  circumstance.  Upon  the  practical  aspects  of  the 
question  of  the  proper  method  of  making  through  foreign 
rates,  the  largely  preponderating  testimony  of  those  directly 
interested  in  the  business,  both  as  shippers  and  transporters, 
is  entitled  to  reasonable  weight. 

The  questions  that  arise  under  the  Act  have  to  be  deter- 
mined under  it  as  it  stands,  and  the  statute  should  not  be 
impaired,  or  deprived  of  its  efficiency,  by  artificial  or  fanci- 
ful construction.  If  there  are  any  defects  or  errors  in  the 
existing  law  it  is  far  better  that  they  should  be  endured  for  a 
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time,  until  proper  changes  can  be  made  by  the  legislative 
body,  than  that  construction  should  be  resorted  to  for  the 
accomplishment  of  purposes  only  to  be  appropriately 
attained  through  legislation.  It  is  certainly  not  to  be 
expected  that  the  first  attempt  to  regulate  by  law  the 
immense  transportation  interests  of  this  country,  with  such 
endless  diversities  in  the  conditions  of  transportation,  and 
such  great  variety  in  the  character  of  products  to  be  carried, 
should  be  complete  in  all  its  parts,  or  free  from  some  provis- 
ions that  may  produce  friction,  or,  to  some  extent,  perhaps^ 
injurious  results.  Indeed,  the  wonder  is  that  a  statute  of 
such  a  character,  and  for  such  purposes,  could  have  been 
framed,  as  a  first  experiment,  with  so  comparatively  few 
defects. 

A  general  and  careful  survey  of  the  export  business  of  the 
country,  and  the  conditions  under  which  it  is  carried  on, 
through  the  various  ports,  seems  to  warrant  certain  deduc- 
tions which  largely  simplify  the  question  under  considera- 
tion.    These  deductions  may  be  summarized  as  follows  : 

The  proportion  of  the  export  trade  to  which  the  excep- 
tional rate  is  sought  to  be  applied  is  very  small  in  cumpari- 
son  with  the  general  transportation  business  to  the  seaboard^ 
and  relatively  small  in  proportion  to  the  export  business, 
itself. 

There  is  no  reason  to  believe,  founded  upon  any  evidence 
in  the  case,  that  foreign  markets  cannot  be  profitably  reached 
by  our  surplus  products  upon  a  fixed  inland  tariff  rate  to  the 
seaboard  with  the  current  ocean  rate  added,  but,  on  the 
other  hand,  there  is  affirmative  evidence  that  no  difficulty 
has  been  experienced  in  reaching  those  markets  advantage- 
ously upon  a  rate  so  made. 

The  demand  for  an  exceptional  export  rate  is  not  shown  to 
be  founded  upon  any  necessity  of  the  business,  but,  as 
would  seem,  is  urged  argumentatively  by  certain  railroads  on 
their  own  account,  and  has  for  its  object  supposed  advan- 
tages to  particular  lines  rather  than  the  general  interest  of 
the  public. 

The  competition  of  like  products  through  Canadian  ports. 
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though  important  in  amount,  is  not  shown  to  involve  con- 
ditions so  peculiar  and  controlling  in  their  character  as  to 
require  an  exceptional  rule  for  the  business  in  question, — the 
percentage  of  exports  through  Montreal  for  a  period  of  thir- 
teen years  has  been  very  nearly  uniform,  and  whatever  irreg- 
ularities there  may  be  in  that  competition  they  are  suscepti- 
ble of  correction  by  appropriate  legislation. 

The  transportation  of  property  from  the  interior  to  the 
seaboard  at  the  same  inland  rate  for  the  interior  exporter 
and  the  seaboard  exporter  produces  no  injustice  to  either, 
and  gives  neither  any  advantage  over  the  other,  and  the 
competition  between  interior  and  seaboard  exporters  is  left 
to  the  control  of  natural  forces  and  natural  laws,  without  arti- 
ficial helps  or  hindrances  to  either,  and  enterprise  and 
energy  may  contend  on  an  equal  footing  for  the  success  to 
which  they  are  entitled. 

To  these  must  be  added  the  general  principle  that  a  rule 
for  making  rates,  like  all  general  rules  of  business,  should  be 
founded  upon  and  adapted  to  the  main  proportion  or  bulk 
of  the  business,  and  not  upon  an  exceptional  part  of  it ;  and 
especially  should  this  be  the  case  when  a  rule  based  upon 
the  exceptional  part  would  be  likely  to  injuriously  affect  all 
the  remainder  and  much  greater  proportion  of  the  business  ; 
and  if  it  be  true  (which  is  not  conceded,  however)  that  the 
smaller  or  exceptional  part  of  the  business  might  to  some 
extent  be  injured  by  not  giving  it  a  free  foot  to  run  as  it 
pleases,  it  is  consistent  with  sound  principles  that,  if  evil 
results  must  follow  from  general  rules,  it  is  better  that  they 
should  apply  to  the  less  and  not  to  the  greater  proportion  of 
the  business. 

There  is  much  pronounced  dissimilarity  in  the  essential 
conditions  of  the  export  business  that  a  general  rule  for 
making  and  publishing  rates  can  not  apply  without  serious 
injury  to  any  important  interest — at  least  until  Congress 
shall  see  fit  to  authorize  exceptions.  Any  practical  difficulty 
in  the  application  of  the  positive  provisions  of  the  law  is  not 
to  be  remedied  by  construction  on  the  part  of  the  Commis- 
sion, but  is  properly  a  subject  for  legislative  action. 

The  principle  that  inland  charges  to  a  port  of  transship- 
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ment  shall  be  the  same  for  like  service  though  part  of  the 
traffic  is  booked  to  go  beyond  the  port  by  sea  has  long  been 
the  rule  in  England,  and  is  in  terms  provided  for  by  statute. 

A  practice  having  grown  up  under  the  Act  of  1854  of 
making  through  passenger  rates  by  railway  and  steam  ves- 
sel beyond  the  port  of  transshipment,  of  which  the  inland 
proportion  of  the  railway  company  was  less  than  the  estab- 
lished rate  of  the  same  company  to  the  seaport,  the  Begula- 
tion  of  Bailways  Act  of  1868  enacted  that  the  rate  should  be 
equal  on  the  railway  whether  the  passenger  was  destined  to 
the  seaport  or  beyond  by  steam  vessel,  and  that  the  ticket 
should  indicate  the  respective  charges  by  steam  vessel  and 
by  railway. 

And  in  respect  to  imports  the  recent  English  Act  (August 
10,  1888)  provides  (section  27,  sub.  2)  "  that  no  railway  com- 
pany shall  make,  nor  shall  the  Court  or  the  Commissioners 
sustain,  any  diflference  in  the  tolls,  rates  or  charges  made  for, 
or  any  difference  in  the  treatment  of  home  and  foreign  mer- 
chandise in  respect  of  the  same  or  similar  services." 

Like  charges  for  like  inland  service  is  therefore  the  estab- 
lished rule  in  England,  and  the  fact  that  merchandise  may 
be  carried  by  rail  to  the  seaboard  for  export,  or  be  imported 
by  sea  to  be  carried  inland  by  rail,  is  not  allowed  to  create 
an  exception  to  the  rule. 

The  rule  applied  in  England  is  not  a  tentative  one,  but  is 
the  result  of  discussion  and  experience.  It  agrees  with  the 
method  approved  by  experience  in  this  country.  Although 
our  statute  does  not  contain  the  explicit  enactments  of  the 
English  acts,  its  general  provisions  permit  the  enforcement 
of  a  rule  supported  by  so  many  considerations,  and  under 
which  it  is  possible  to  regulate  export  rates  with  some  assur- 
ance of  stability  and  equality. 

The  Act  to  regulate  commerce  was  designed  to  govern  the 
transportation  business  of  the  whole  country.  Its  operation 
was  intended  to  be  beneficial  to  the  public,  and  its  provis- 
ions as  regards  public  interests  are  conservative.  It  does 
not  attempt  to  revolutionize  business  pursuits,  but  its  pur- 
pose is  to  aid  legitimate  business  by  requiring  justice  and 
impartiality  on  the  part  of  the  transportation  agencies  that 
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flerve  the  public.  Its  chief  provisions  aim  at  the  extirpation 
of  known  abuses,  the  prevention  of  an  arbitrary  use  of  the 
powers  of  carriers  to  give  undue  preferences  to  localities  or 
individuals  to  the  prejudice  of  others,  and  proper  recogni- 
tion of  the  principle  that  equality  is  the  right  of  the  citizen 
and  the  duty  of  the  carrier.  It  lays  down  principles  of 
national  policy  intended  to  be  general  in  their  application, 
and  to  secure  the  enjoyment  of  the  equal  rights  to  which  all 
the  citizens  of  a  common  country  are  entitled. 

It  is  clearly  essential  that  the  mode  of  making  through 
inland  and  ocean  rates  should  be  one  that  is  practicable,  and 
at  the  same  time  not  a  cover  for  discrimination  and  injustice. 
It  is  also  reasonably  evident  that  for  these  purposes,  under 
existing  conditions,  the  fixed  inland  tariff  rate  must  be  the 
basis  of  the  through  rate.  No  other  feasible  mode  has  as  yet 
been  devised  that  so  fully  assures  conformity  with  the  pro- 
visions of  the  law,  and  that  furnishes  any  positive  criterion 
by  which  unjust  discriminations  may  be  determined  and 
dealt  with  on  a  consistent  basis. 

The  Commission  had  in  view  these  considerations  when 
the  order  of  March  8th,  1888,  for  the  publication  of  such 
rates,  was  promulgated.  The  authority  of  the  Commission 
to  make  such  an  order  was  clear  and  ample.  The  language 
of  the  Act  is  : 

"  And  in  cases  where  passengers  and  freight  pass  over  con- 
tinuous lines  or  routes  operated  by  more  than  one  common 
carrier,  and  the  several  common  carriers  operating  such  lines 
or  routes  establish  joint  tariffs  of  rates  or  fares  or  charges 
for  such  continuous  lines  or  routes,  copies  of  such  joint 
tariffs  shall  also,  in  like  manner,  be  filed  with  said  Commis- 
sion. Such  joint  rates,  fares  and  charges  on  such  continuous 
lines  so  filed  as  aforesaid,  shall  be  made  public  by  such  com- 
mon carriers  when  directed  by  said  Commission,  in  so  far  as 
may,  in  the  judgment  of  the  Commission,  be  deemed  practi- 
cable; and  said  Commission  shall  from  time  to  time  prescribe 
the  measure  of  publicity  which  shall  be  given  to  such  rates, 
fares  and  charges,  or  to  such  part  of  them  as  it  may  deem  it 
practicable  for  such  common  carriers  to  publish,  and  the 
places  in  which  they  shall  be  published." 
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By  the  amendmeiits  made  to  the  Act  March  2,  1889,  the 
following  provisions  were  added  in  respect  to  advances  and 
reductions  in  joint  rates,  the  publicity  to  be  given  to  such 
advances  and  reductions,  and  the  duty  of  observance  by  car- 
riers of  their  established  joint  rates  : 

''No  advance  shall  be  made  in  joint  rates,  fares,  and 
charges,  shown  upon  joint  tariffs,  except  after  ten  days* 
notice  to  the  Commission,  which  shall  plainly  state  the 
changes  proposed  to  be  made  in  the.  schedule  then  in  force, 
and  the  time  when  the  increased  rates,  fares  or  charges  will 
go  into  effect.  No  reduction  shall  be  made  in  joint  rates, 
fares,  and  charges,  except  after  three  days*  notice,  to  be 
given  to  the  Commission  as  is  above  provided  in  the  case 
of  an  advance  of  joint  rates.  The  Commission  may  make 
public  such  proposed  advances,  or  such  reductions,  in  such 
manner  as  may,  in  its  judgment,  be  deemed  practicable,  and 
may  prescribe  from  time  to  time  the  measure  of  publicity 
which  common  carriers  shall  give  to  advances  or  reductions 
in  joint  tariffs. 

"  It  shall  be  unlawful  for  any  common  carrier,  party  to  any 
joint  tariff,  to  charge,  demand,  collect,  or  receive  from  any 
person  or  persons  a  greater  or  less  compensation  for  the 
transportation  of  persons  or  property,  or  for  any  services 
in  connection  therewith,  between  any  points  as  to  which  a 
joint  rate,  fare,  or  charge  is  named  thereon  than  is  specified 
in  the  schedule  filed  with  the  Commission  in  force  at  the 
time." 

By  the  enactments  quoted  from  the  original  Act  the  duty 
of  carriers  to  file  their  joint  tariffs  of  rates,  fares  or  charges 
for  continuous  lines  or  routes  over  which  freight  passes,  is 
imperative.  The  duty  is  no  less  imperative  to  make  public 
such  rates,  fares  and  charges  when  directed  by  the  Commis- 
sion, and  to  such  extent  as  the  Commission — not  the  car- 
riers— may  deem  practicable.  The  statute  also  provides  that 
publicity  may  be  required  to  be  given  to  the  whole  or  a  part 
of  such  joint  rates,  fares  and  charges  as  in  the  judgment  of 
the  Commission  may  be  deemed  practicable.  The  duty  both 
to  file  and  to  publish  is  imposed  by  the  statute,  but  the  per- 
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formance  of  the  duty  to  publish,  and  the  extent  of  the  pub- 
licity, are  left  to  the  discretion  of  the  Commission  under  a 
grant  of  power  without  qualifications.  This  power,  like  all 
other  powers,  is  to  be  exercised  reasonably  and  for  the  bene- 
ficial public  purposes  contemplated  by  the  Act.  The  objects 
of  the  publication  of  tariff  are  to  inform  the  public  what  rates 
and  charges  are  made  so  that  all  may  have  the  same  knowl- 
edge for  the  purposes  of  their  business,  and  to  prevent  dis- 
criminations and  preferences.  It  is  not  questioned  that 
internal  tariffs  for  the  transportation  of  property  to  the  sea- 
board, whether  for  consumption  and  distribution  therQ  or  for 
subsequent  export  under  an  independent  arrangement  with 
ocean  carriers,  should  be  made  public.  In  these  cases  the 
jurisdiction  of  the  Commission  to  require  publication  and  to 
give  e£fect  to  the  Act  admits  of  no  doubt.  When,  however, 
property  is  consigned  directly  to  a  foreign  port  from  an 
interior  point  upon  a  through  rate  for  inland  and  ocean  car- 
riage, it  is  claimed  that  the  part  of  such  rate  accepted  by  the 
inland  carrier  is  not  to  be  deemed  a  rate  subject  to  the  same 
requirements  as  in  the  other  cases,  but  that  the  reasonable- 
ness of  the  aggregate  through  rate  is  alone  to  be  dealt  with 
by  the  Commission.  The  statute,  however,  makes  no  such 
exception,  and  the  Commission  has  never  intimated  that  a 
particular  portion  of  a  joint  through  rate  received  or  partici- 
pated in  by  one  or  more  of  the  carriers  forming  a  part  of  the 
line  may  not  be  called  in  question,  and  its  justice  or  lawful- 
ness determined  under  the  provisions  of  the  Act.  There  may 
be  cases,  as  in  the  case  of  The  Boston  Chamher  of  Commerce 
V.  Boston  c&  AU>a7iy  Railroad  Co,  et  al.  (1 1.  C.  C.  Eep.,  436), 
where  the  contention  is  with  the  through  rate  as  an  entirety, 
In  which  the  divisions  allotted  to  different  roads  are  unim- 
portant for  the  purpose  of  the  case,  but  it  is  otherwise  with 
the  case  in  hand.  The  division  of  the  through  rate  accepted 
by  the  inland  carrier  is  for  all  practical  purposes  its  rate  to 
the  seaboard,  and  is  as  fully  subject  to  the  provisions  of  the 
Act  and  the  jurisdiction  of  the  Commission  as  a  rate  termi- 
nating at  the  seaboard.  If  it  were  otherwise  the  law  would 
be  ineffectual  for  a  large  proportion  of  the  commerce  it  was 
Uitended  to  regulate,  and  the  immunity  of  only  a  fractional 
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part  of  the  traffic  would  injuriously  affect  all  of  the  residue 
though  many  times  greater  in  amount.  This  is  one  of  the 
considerations  that  led  to  the  petition  in  this  case. 

By  the  amendments  of  March  2,  1889,  the  further  duty  of 
notification  of  advances  and  reductions,  and  the  maintenance 
of  joint  tariffs,  render  the  practice  of  changing  every  day,  or 
several  times  a  day,  joint  through  rates,  whether  wholly 
inland  or  partly  inland  and  partly  ocean,  an  impossibility  if 
these  provisions  of  the  statute  are  to  be  observed  at  all.  The 
notification  of  advances  and  reductions  is  intended  to  pre- 
cede the  time  when  they  take  effect,  and  not  to  follow  after 
the  shipment  of  the  property,  when  the  notification  is  useless. 
And  an  advance  upon  ten  days*  notice,  or  a  reduction  upon 
three  days'  notice,  is  wholly  inconsistent  with  daily  or  more 
frequent  changes.  These  provisions  are  intended  to  secure 
stability  in  rates,  and  the  Commission  has  no  authority  to 
absolve  carriers  from  their  observance. 

The  exact  ground  of  complaint  is  the  alleged  discrimina- 
tion by  the  inland  carriers,  who  transport  wheat,  corn,  flour, 
cotton,  tobacco,  live  stock,  dressed  meats,  and  other  produc- 
tions of  the  interior,  in  favor  of  dealers  who  consign  their 
shipments  on  through  bills  directly  to  foreign  ports,  and 
against  the  dealers  in  like  traffic  in  the  seaboard  cities  who 
purchase  either  for  local  sale  or  for  subsequent  export ;  the 
consequences  being,  as  claimed,  to  give  foreign  purchasers 
advantages  over  home  dealers,  and  to  establish  prices  in  for- 
eign markets  for  the  entire  products  exported,  and,  to  some 
extent,  for  the  domestic  sales  as  well.  The  fact  that  discrim- 
inations of  the  nature  charged  were  made  during  the  period 
mentioned  in  the  complaint,  and  the  extent  to  which  they 
were  carried,  appear  in  the  testimony,  and  have  been  before 
noticed.  Substantially  the  charge  of  the  complaint  in  respect 
to  discrimination  is  sustained  by  the  evidence,  and  it  was  not 
justified  by  the  circumstances  and  conditions  shown  to  exist. 
The  discrimination  was  actual;  it  was  unjust,  and  therefore 
unlawful. 

The  necessary  conclusion  is  that  in  making  and  publishing 
export  tariffs,  the  rate  to  the  seaboard  should  be  specified 
and  should  not  discriminate  against  the  inland  tariff  rate 
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unless  justifiable  conditions  exist  for  a  difference.  It  is  not 
shown  that  such  conditions  exist  at  New  York,  and  very 
clearly  they  do  not  exist. 

The  decision  of  the  Commission  is  that  the  order  of  March 
8th,  1888,  stand  and  continue  in  force  as  promulgated,  and 
that  the  several  defendants  cease  and  desist  from  unjustly 
discriminating  in  their  rates  and  charges  for  inland  transpor- 
tation, between  traffic  consigned  on  through  bills  to  foreign 
ports  from  interior  points,  and  like  traffic  consigned  to  the 
seaboard. 

The  disposition  of  this  case  is  confined  mainly  to  the  prac- 
tical aspects  of  the  matters  involved.  It  has  not  been  con- 
sidered necessary  to  critically  discuss  the  question  whether 
the  Act  may  not  be  so  interpreted  as  to  apply  its  provisions 
to  ocean  carriage,  and  to  authorize  through  rates  to  foreign 
countries  independently  of  the  established  inland  rate.  In 
the  judgment  of  the  Commission  the  addition  of  current 
ocean  rates  to  the  fixed  inland  tariff  rate  is  the  only  practi- 
cable method  for  the  export  business  as  a  whole,  and  the 
only  mode  to  which  the  regulations  of  the  Act  can  be  effect- 
ively applied,  especially  since  the  amendments  of  March  2, 
1889. 

The  Commission  believes  the  policy  of  this  method  of 
making  export  rates  will  best  protect  all  interests,  and  leave 
no  substantial  ground  upon  which  to  base  any  complaint 
for  injustice.  The  welfare  of  the  great  body  of  producers, 
dealers  and  carriers  will,  it  is  believed,  be  best  promoted  by 
an  adherence  to  this  policy,  leaving  to  the  wisdom  of  Con- 
gress the  question  whether  the  policy  should  be  permanent, 
or  to  provide  by  changes  in  the  statute  for  whatever  excep- 
tional or  different  methods  may  be  deemed  expedient  or 
necessary. 
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APPLIOATIOX    FOR  8UBPCENA8   DC0E8  TROUIC  FOR 

Tlie  production  of  books,  contracts,  voucliers,  accounts  and  p^ms,  by 

JonK  D.    ROOKBFKLLER, 

Obokob  H.  Vilas, 

John  Bushnkll, 

Ambrosb  MoQrboor, 

M.  A.  Robinson, 

J.  E.  Tbrrill, 

R.  M.  Frazibb,  Qeneral  Freight  Agent; 
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Thomas  L.  Kimball,  General  Manager ; 

A.  8.  Van  Kuban,  Freight  Auditor ; 

J.  A.  MuNBOK,  General  Freight  Agent; 

W.  F.  White,  Traffic  Manager; 

S.  B.  Utnes,  General  Freight  Agent ; 

H.  C.  Clbmknts,  Auditor; 

Thb  Cbntbal  Pacific  Railboad  Company; 

The  Southebn  Pacific  Railboad  Company; 

Milton  H.  Smith,  Vice-President; 

John  M.  Culp,-  General  Freight  Agent; 

J.  H.  Flagleb,  President  American  Cotton  Oil  Trust; 

J.  C.  Moss,  Treasurer  *'  '* 

Robebt  F.  MuNBOE,  Auditor  *'  ** 

Geoboe  U.  Websteb,  of  Armour  &  Company; 

Lyman  Klapp,  President  Union  Oil  Company. 

1.  In  laying  down  rules  upon  the  subject  of  what  an  application  shall  con- 
tain for  the  compulsory  production  of  books,  papers,  tariffs,  contracts, 
agreements,  and  documents  relating  to  any  matter  under  investigation, 
the  Commission  is  governed  by  the  provisions  of  the  Act  to  regulate 
commerce  and  the  objects  and  purposes  of  this  statute,  but  in  connec- 
tion with  these  will  also  consider  the  practice  in  the  courts  of  the  United 
.  States,  as  well  as  the  rules  prescribed  by  Federal  statutes  in  proceed- 
ings  which  seem  to  be  most  nearly  analogous  to  proceedings  in  which 
such  application  to  the  Commission  is  made. 

3.  In  proceedings  between  parties,  when  such  an  application  is  made  to  the 
Commission,  to  compel  parties  who  are  not  engaged  as  carriers  in 
interstate  commerce,  or  others  who  are  strangers  to  the  proceeding,  to 
produce  books,  papers,  and  documents,  the  application  should  be  in 
writing,  addressed  to  the  Commission,  and  should  specify,  as  nearly  as 
may  be,  the  books,  papers,  or  documents  for  the  production  of  which 
process  is  desired,  and  be  accompanied  by  an  affidavit  that  the  books, 
papers,  or  documents  described  are  in  the  possession  of  the  witness  or 
under  his  control,  and  should  set  forth  facts  which  make  a  prima  fade 
case  that  these  contain  evidence  that  is  material  and  necessary  to  the 
party  seeking  their  production  in  the  pending  proceeding ;  and  in  such 
a  case  the  prima  fade  showing  that  what  is  required  to  be  produced 
will  be  legal  evidence  for  the  party  demanding  it  ought  to  be  very 
clear  and  full. 

&  Where  the  application  is  made  to  compel  one  who  is  a  party  to  the  pro- 
ceeding and  who  is  a  carrier  engaged  in  interstate  commerce  to  produce 
its  books  for  the  purposes  of  evidence  in  a  pending  proceeding,  it  is 
sufficient  for  the  application  to  indicate  in  writing  in  a  general  way  what 
books  of  the  carrier  should  be  produced,  and  that  there  is  reason  to 
believe,  and  that  the  applicant  does  believe,  that  in  the  course  of  the 
hearing  they  will  become  of  service,  on  account  of  the  light  they  will 
throw  upon  the  questions  incontioversy  in  the  proceeding  and  as  an 
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evidence  of  good  faith,  in  making  the  application,  the  applicant  should 
make  an  affidavit,  as  part  of  the  application,  that  such  application  is 
made  in  good  faith,  and  not  for  the  purpose  of  vexing  or  harrassing  the 
defendant;  and  upon  such  a  showing,  as  a  general  rule,  the  proceea 
should  issue,  unless  the  number  of  books  called  for  should  be  so  large, 
or  from  other  exceptional  circumstances,  the  Commission  should  order 
the  testimony  to  be  taken  at  such  place  as  would  avoid  oppression  in 
producing  the  books  at  a  far-distant  hearing,  and  expedite  the  progresB 
of  the  investigation. 

4.  The  difference  that  exists  in  what  should  be  a  prima  facie  showing  for 

compulsory  process  for  the  production  of  books,  papers,  and  doouments 
as  between  parties  not  engaged  as  carriers  in  interstate  commerce,  or 
strangers  to  the  proceeding,  on  the  one  hand,  and  on  the  other  hand, 
carriers  who  are  engaged  in  interstate  commerce,  is  one  that  is  very 
manifest.  The  books  of  carriers  engaged  in  interstate  commerce, 
whether  made  up  from  shipping-tickets,  way-bills,  expense  bills,  or 
otherwise,  are  supposed  to  give  the  exact  particulars  of  the  consign- 
ment, showing  the  weight,  rate,  and  amount  of  charges  to  be  paid  to 
the  company's  agent,  and  are  put  in  this  enduring  form  at  the  time  of 
the  consignment  as  part  of  the  transaction  upon  rates  that  the  law 
requires  to  be  open  and  public,  and  thus  they  give  a  history  of  the 
details  of  the  transaction,  and  are  in  the  nature  of  semi-public  records. 
Shippers,  consignees,  and  even  the  public,  may  well  have  an  interest, 
under  certain  circumstances,  in  the  evidence  these  records  afford  as  to 
rates,  charges,  facilities  furnished,  and  the  general  movements  of 
freight.  The  books  of  strangers  to  the  proceeding,  and  of  parties  not 
engaged  as  carriers  in  interstate  commerce,  do  not  necessarily  occupy 
any  such  relation  to  these  transactions,  though  there  may  possibly  be 
such  a  showing  as  would  make  them  material  and  competent  evidence 
in  proceedings  in  which  these  transactions  come  into  controversy. 

5.  There  are  several  modes  of  procedure  by  which  the  inconvenience  to  the 

defendant  carriers  of  producing  books,  and  the  delay  and  labor  of  going 
over  their  entries,  might  be  avoided  by  petitioner.  For  example:  If 
one  or  more  witnesses  should  be  subpoenaed  from  the  different  oompn- 
nies  proceeded  against,  and  a  notice  should  be  served  with  the  subpoena 
requiring  the  witnesses  to  furnish  the  published  rates  and  tarilliB  of 
such  company,  for  a  specified  period,  and  also  requiring  them  to  furnish 
statements  of  the  actual  charges  made  and  car  facilities  furnished  dur- 
ing such  period,  to  the  Standard  Oil  Trust  and  the  others  named  in 
the  application,  if  different  from  the  published  tariffs  and  schednles.  It 
would  probably  be  sufficient  for  all  the  purposes  of  these  proceedings; 
or  if  the  parties  would  take  depositions  by  consent  in  advance  of  the 
hearing,  it  would  answer  the  same  purpose. 

6.  In  proceedings  like  these  it  Is  enough  to  show  the  rates  actually  charged, 

if  there  are  or  have  been  any  such  to  certain  shippers  or  oonsigness. 
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different  from  the  published  tariff  rates,  or  the  preferential  facilities,  if 
any  such,  furnished  by  the  defendants  to  some  shippers  or  consignees, 
and  not  to  others,  or  the  comparative  rates  on  the  different  commodi- 
ties  named  in  the  complaints,  and  from  and  to  designated  points.  Innu- 
merable shipments,  with  all  their  minuteness  of  detail  over  the  various 
lines  that  were  made  for  many  years  before  the  Act  to  regulate  com- 
merce took  effect,  as  well  as  since  that  date,  and  the  names  of  the  con- 
signors and  consignees  at  so  many  different  points,  through  these  long 
periods  of  time,  seems  to  be  immaterial.  It  appears  to  be  sufficient  for 
all  the  purposes  of  these  cases  to  show  the  rat^s  published,  the  rates  actu- 
ally charged,  and  the  facilities  furnished  from  and  to  designated  points 
since  the  Act  to  regulate  commerce  went  into  effect,  and  for  whatever 
light  these  may  throw  upon  the  question  of  the  reasonableness  and  just- 
ness of  the  rates,  if  any,  and  the  fairness  of  the  facilities  afforded  by  way 
of  comparison,  what  these  were  for  a  reasonable  time;  for  example,  for 
a  period  of  twelve  months  before  the  Act  to  regulate  commerce  went 
into  effect. 

7,  The  books  of  the  defendant  carriers  as  to  rates  charged,  facilities  fur- 
nished, and  general  movements  of  freight,  being  in  the  nature  of  semi- 
public  records,  to  any  extent  that  they  can  fairly  and  justly  save  time, 
labor  or  expense  to  complainant,  or  to  their  companies,  by  giving  to 
him  in  response  to  any  calls  he  may  make,  statements  of  facts  shown 
by  their  books,  records,  or  flies  which  may  probably  have  importance 
on  the  hearing,  the  officers  and  agents  of  the  defendant  carriers  under 
the  direction  of  defendants,  ought  to  give  such  statements,  and  ought 
to  do  so  as  promptly  as  may  be  found  reasonably  practicable. 

Much  unnecessary  controversy,  inconvenience,  and  delay  might  well 
be  avoided  in  the  first  instance,  as  well  as  in  subsequent  stages  of  pro- 
ceedings, if  carriers  would  exhibit,  without  technical  objection,  what 
their  books  show  in  reference  to  a  transaction  in  question  to  any  one 
who  calls  for  the  information  in  good  faith,  believing,  though  perhaps 
erroneously,  that  it  Is.  or  may  be.  important  to  his  interests,  and  when 
the  application  is  seasonably  and  properly  made,  with  a  due  regard  for 
the  convenience  of  the  carriers*  agents  and  officers ;  and  the  instances 
are  numerous  in  which  it  would  put  an  end  to  the  controversy,  and  in 
many  others  that  the  party  would  not  then  trouble  the  carrier  for  the 
production  of  the  books. 

^.  As  the  application  in  these  cases  does  not  conform  to  the  rules  herein 
stated  in  reference  to  making  a  prima  fade  showing  for  the  compulsory 
production  of  the  books,  papers,  and  documents,  either  as  against  the 
defendant  carriers  or  those  who  are  strangers  to  these  proceedings,  the 
relief  it  seeks  can  not  now  be  granted,  and  for  the  present  must  be 
denied;  but  this  does  not  preclude  the  petitioner  from  renewing  his 
application,  provided,  in  doing  so,  he  conforms  to  the  rules  indicated. 

Son.  Franklin  B.  Goweny  for  the  application. 
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REPORT  AND  OPINION  OP  THE  COMMISSION. 

Bragg,  Commisdoner  : 

These  several  proceedings  being  at  issue  on  petitions  and 
answers  and  set  for  hearing,  but  no  testimony  taken,  appli- 
cation is  now  made  by  the  complainant  for  subpoenas  duces 
tecu7n  to  a  considerable  number  of  witnesses,  requiring 
them  to  produce  before  the  Commission  at  the  hearing  & 
large  variety  of  books,  vouchers,  ledgers,  accounts  and  other 
papers  covering  current  business  transactions  in  the  ship- 
ments of  freight  over  a  large  portion  of  the  country  for  long 
periods  of  time,  showing  the  methods  of  doing  the  businesa 
and  rates  charged  and  received  by  the  defendant  carriers  on 
these  shipments  direct,  and  other  freight  brought  back  as. 
return  loads  on  the  same  cars,  as  well  as  the  mileage  paid  as. 
rental  for  the  use  of  tank  and  combination  cars  loaded  or 
returning  empty  where  that  was  done,  in  all  the  infinite  vari- 
ety of  these  transactions.  Or,  in  lieu  of  producing  all  these 
books,  vouchers,  ledgers,  accounts  and  other  papers,  that  the 
witnesses  furnish  statements  embracing  all  these  transac* 
tions  in  all  their  details. 

This  application  is  as  follows: 

"  To  the  Interstate  Commerce  Com^mAssion  : 

"The  complainant,  by  his  counsel,  Franklin  B.  Gowen^ 
respectfully  requests  the  Commission  to  order  subpoenas 
diicea  tecum,  in  the  above  cases,  as  follows : 

"  To  John  D.  Rockefeller,  26  Broadway,  New  York ; 

**  To  George  H.  Vilas,  26  Broadway,  New  York ; 

"  To  John  Bushnell,  26  Broadway,  New  York ; 

"  To  Ambrose  McGregor,  26  Broadway,  New  York ;  with 
the  following  diices  tecum,  : 

"  And  bring  with  you  any  book,  record,  or  statement  show- 
ing the  names  and  amounts  of  capital  of  all  corporations^ 
firms,  and  associations  in  which  the  Standard  Oil  Trust  haa 
any  interest; 

''Also  all  books,  accounts,  or  statements  showing  all 
amounts  and  kinds  of  petroleum  and  its  products^  GOtton*^ 
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seed  oil  and  turpentine,  shipped  since  April  4, 1887,  to  date 
of  hearing,  by  the  Standard  Oil  Company  of  Ohio,  and  other 
corporations,  firms  or  associations  afiUiated  to  the  Standard 
Oil  Trust  to  Pacific  Coast  terminal  points  and  to  interme- 
diate Pacific  Coast  common  points,  and  other  points  west  of 
the  Mississippi  and  Missouri  rivers,  with  all  shipments  from 
Pacific  Coast  terminal  points,  to  all  points  or  stations  east- 
ward, showing  dates  and  amounts  of  each  shipment  and  net 
rates  paid  on  the  same ; 

"Also  all  bills,  vouchers  or  receipts  showing  payments 
and  rates  for  shipment  of  petroleum  or  its  products  to  Pacific 
Coast  common  or  terminal  points,  for  five  years  prior  to 
April  4, 1887,  with  statement  of  any  car  mileage  paid  for 
return  of  empty  cars,  if  any,  during  said  five  years ; 

"  Also  all  bills,  statements,  accounts,  vouchers  and  receipts 
for  payments  of  freight  charges  on  above-named  shipments, 
and  all  books,  accounts,  receipts  or  vouchers  for  any  or  all 
mileage  rebates  or  allowances  on  account  of  the  freight  charges 
above  named; 

"  Also  all  shipments  by  water  to  Pacific  Coast  terminal 
points  since  April  4,  1887,  showing  dates  and  amounts  of 
each  shipment  and  by  what  lines  or  vessels ; 

"  Also  the  contract  for  purchase  or  control  of  the  patent 
right  for  combination  tank  and  box  car. 

"  Note.  (Please  note  that  a  statement  containing  the  facts 
asked  for  extracted  from  the  books  or  other  papers  will 
answer  all  purposes,  without  the  production  of  all  original 
papers  and  books). 

"  To  M.  A.  Bobinson,  26  Broadway,  New  York ; 

"  To  J.  E.  Terrill,  26  Broadway,  New  York  ; 

"And  bring  with  you  a  statement  or  list  of  all  tank  cars, 
and  combination  box  and  tank  cars,  and  other  cars  of  the 
Union  Tank  Line,  and  including  all  such  kinds  of  cars  in  use 
by  all  corporations,  firms  or  associations  affiliated  or  con- 
nected with  the  Standard  Oil  Trust,  if  under  any  other  name, 
together  with  the  weights  and  numbers  of  each,  with  the 
separate  weights  of  the  tanks  in  the  combination  cars,  and 
of  the  cylinders  of  the  tank  cars ; 
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"  Also  all  books,  accounts  or  statements  showing  the  rates 
and  the  total  mileage  payments  received  by  the  Union  Tank 
Line  from  railroad  or  other  transportation  companies,  for  the 
year  ending  April  1,  1888,  and  the  year  ending  April  1,  1889, 
and  also  showing  separately  the  amounts  for  mileage  pay- 
ments received  for  each  of  the  said  two  years  on  the  combi- 
nation cars  from  the  Pacific  Coast  lines ; 

*'  Also  all  books,  accounts  or  statements  showing  the  rates 
and  the  amount  of  rentals  thus  received  from  each  and  every 
source  for  the  use  of  the  Union  Tank  Line  or  other  tank 
cars  under  your  control  and  management  in  which  cotton 
seed  oil  and  turpentine  has  been  transported  during  each  of 
the  said  two  years  aforesaid ; 

'*  Also  all  books,  accounts  or  statements  showing  the  num- 
ber of  barrels  of  petroleum  and  its  products  carried  by  all  the 
cars  of  the  Union  Tank  Line  for  each  of  the  two  years  afore- 
said, and  the  number  of  barrels  or  other  kind  of  loading  other 
than  petroleum  and  its  products  carried  during  each  of  the 
said  two  years. 

^^  Note,  (Please  note  that  a  statement  containing  the  facts 
asked  for  extracted  from  the  books  or  other  papers  will 
answer  all  purposes,  without  the  production  of  all  original 
papers  and  books.) 

"  In  the  two  cases  of  the  Cincinnati,  Washington  &  Balti- 
more Railroad  Company  and  others — 

"  To  R.  M.  Frazier,  Cincinnati,  Ohio. 

'^And  bring  with  you  all  books,  accounts  or  statements 
showing  all  shipments  of  petroleum  and  its  products  in  car 
lots  over  the  Cincinnati,  Washington  &  Baltimore  Railroad 
to  Pacific  Coast  terminals  and  intermediate  Pacific  Coast 
common  points,  and  all  other  points  on  the  Union  Pacific 
Railway  and  the  Atchison,  Topeka  &  Santa  Fe  Railroad,  and 
including  Cincinnati,  St.  Louis,  Louisville  and  Chicago,  since 
April  4th,  1887,  with  dates,  consignor,  consignee,  amounts, 
rates  of  each  shipment,  with  all  rebates,  drawbacks  or  allow- 
ances paid  or  allowed  in  any  manner  by  reason  of  each  ship* 
ment — also  to  include  cotton  seed  oil  and  turpentine,  together 
with  statement  showing  dates,  rates,  payee  and  amounts  paid. 
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as  car  mileage  or  otherwise,  on  loaded  or  empty  tank  cars, 
separately  specified,  and  to  include  east  and  west  bound  oil 
traffic,  and  also  all  amounts  received  for  the  transportation 
of  each  and  every  tank  car  which  has  carried  the  above 
freight,  with  dates  and  rates ; 

''Also  all  terminal  or  other  charges  paid,  allowed  or 
deducted  in  any  manner,  shape  or  form  on  oil  shipments ; 

"  Also  to  bring  with  you  an  original  sample  voucher  10 
days  apart  from  April  4th,  1887,  showing  how  and  in  what 
manner  above  shipments  were  billed,  and  to  include  as  above 
a  voucher  showing  how  the  freights  were  paid. 

"  Nott,  (Please  note  that  a  statement  containing  the  facts 
asked  for  extracted  from  the  books  or  other  papers  will 
answer  all  purposes,  without  the  production  of  all  original 
papers  and  books.) 

"To  Thomas  L.  Kimball,  Gen.  Man.,  Union  Pacific  R'y 
Co.y  Omaha,  Neb. 

"To  A.  S.  Van  Kuran,  Freight  Aud.,  Union  Pacific  R'y 
Co.,  Omaha,  Neb. 

"To  J.  A.  Munroe,  Gen.  Fr't  Agent,  Union  Pacific  R'y  Co., 
Omaha,  Neb. 

"And  bring  with  you  all  books,  accounts  or  statements 
showing  all  shipments  of  petroleum  and  its  products  in  car 
lots  over  the  Union  Pacific  Railway  to  Pacific  Coast  terminal 
points,  and  intermediate  Pacific  Coast  common  points,  and 
all  points  on  the  Union  Pacific  Railway  west  of  the  Missouri 
Biver,  since  April  4th,  1887,  with  dates,  consignor,  consignee, 
amounts,  rates  of  each  shipment,  with  all  rebates,  drawbacks, 
or  allowances  paid  or  allowed  in  any  manner  by  reason  of 
each  shipment ;  also  to  include  cotton  seed  oil  and  turpentine 
north-bound,  together  with  statement  showing  dates,  rates, 
payee  and  amounts  paid,  as  car  mileage  or  otherwise,  on 
loaded  or  empty  tank  cars,  separately  specified,  and  to  include 
east  and  west  bound  oil  traffic,  and  also  all  amounts  received 
for  the  transportation  of  each  and  every  tank  car  which  has 
CMurried  the  above  freight,  with  dates  and  rates ; 

"Also  all  terminal  or  other  charges  paid,  allowed,  or 
deducted  in  any  manner,  shape,  or  form  on  oil  shipments; 
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"Also  to  bring  with  you  an  original  sample  voucher  10 
days  apart  from  April  4th,  1887,  showing  how  and  in  what 
manner  above  shipments  were  billed,  and  to  include  a  voucher 
as  above  showing  how  the  freights  were  paid. 

"  Note.  (Please  note  that  a  statement  containing  the  facts 
asked  for  extracted  from  the  books  or  other  papers  will 
answer  all  purposes,  without  the  production  of  all  original 
papers  and  books.) 

"  To  W.  F.  White,  Traf.  Man.,  Atch.,  T.  A  S.  F.  R  E.  Co., 
Topeka,  Kan. 

"  To  8.  B.  Hynes,  G.  F.  Agt.,  Atch.,  T.  A  S.  F.  R.  R.  Co., 
Topeka,  Kan. 

"  To  H.  C.  Clements,  Auditor,  Atch.,  T.  A  8.  F.  R.  R.  Co., 
Topeka,  Kan. 

"And  bring  with  you  all  books,  accounts  or  statements 
showing  all  shipments  of  petroleum  and  its  products,  cotton 
seed  oil,  and  turpentine,  in  car  lots,  over  the  Atchison,  Topeka 
A  8anta  Fe  Railroad  to  Pacific  Coast  terminals  and  intermedi- 
ate Pacific  Coast  common  points,  and  all  stations  on  the 
8outhern  Pacific  Line  and  Atlantic  &  Pacific  Railroad,  also 
all  stations  west  of  Kansas  City,  since  April  4th,  1887,  to  date 
of  hearing,  with  dates,  consignor,  consignee,  amounts,  rates 
of  each  shipment,  and  to  include  number  and  weight  of  con- 
tents of  each  tank  car,  with  all  rebates,  drawbacks,  or  allow- 
ances paid  or  allowed  in  any  manner  by  reason  of  each  ship- 
ment, together  with  statement  nhowing  dates,  rates,  payee 
and  amounts  paid,  as  car  mileage  or  otherwise,  on  loaded  or 
empty  tank  cars,  separately  specified,  and  to  include  east  and 
west  bound  oil  traffic,  also  to  include  all  amounts  received 
for  the  transportation  of  each  and  every  empty  tank  car  which 
has  carried  the  above  freight,  with  dates  and  rates ; 

"  Also  all  terminal  or  other  charges  paid,  allowed  or 
deducted  in  any  manner,  shape  or  form  on  said  shipments ; 

"  Also  to  bring  with  you  original  sample  vouchers,  one  in 
every  ten  days  from  April  4th,  1887,  to  date  of  hearing,  show* 
ing  how  and  in  what  manner  above  shipments  were  billed^ 
and  to  include  a  voucher  as  above  to  show  how  the  freights 
were  paid ; 
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''Also  tariff  sheets  or  statements  made  therefrom,  showing 
loTt^t  rate  prevailing  during  ii-ve  years  prior  to  April  4th, 
1887,  ^  Pacific  Coast  and  intermediQ,te  points,  together  with 
statemei^  showing  charges  then  prevailifig^  if  any,  for  return- 
ing emptji  tank  cars. 

''  Note.  (I%ase  note  that  a  statement  containing  the  facts 
asked  for  exI^^rCtiBd  from  the  books  or  other  papers  will 
answer  all  purpioses,  without  the  production  of  all  original 
papers  and  booki^^) 

'*  In  the  above  tn^o  cases  also  the  complainant  respectfully 
asks  for  an  order  from  the  Commission  directed  to  the  Cen- 
tral Pacific  Bailroad  Company  and  to  the  Southern  Pacific 
Bailroad  Company,  e|io][i  one  of  whom  is  a  party  in  one  of  the 
above  cases,  to  produce  at  the  hearing  a  statement  of  all  ship- 
ments of  petroleum  or  its  products  since  April  4th,  1887,  from 
Pacific  Coast  terminal  or  intermediate  Pacific  Coast  common 
points  eastward  over  their  several  lines,  showing  points  of 
shipment  and  points  of  destination,  name  of  consignor,  rate 
of  freight  charge,  character  of  shipment — /.  «.,  whether  tank, 
barrels,  or  combination  car — and  statement  of  all  allowances, 
rebates,  drawbacks,  car  mileage  or  otherwise  paid  or  allowed 
on  any  of  such  shipments. 

''  In  the  case  of  the  Louisville  &  Nashville  Bailroad  Com- 
pany only, 

"To  Milton  H.  Smith,  Vice  President,  L.  &  N.  R.  R  Co., 
Louisville,  Ky. 

"To  John  M.  Culp,  Gen.  Frt.  Agt.  L.  &  N.-  R  R  Co.,  Lou- 
isville, Ky. 

"And  bring  with  you  all  books,  accounts  or  statements 
showing  all  shipments  of  petroleum  and  its  products  south 
and  west  over  the  lines  of  the  Louisville  &  Nashville  Rail- 
road and  its  branches  or  connections  since  April  4th,  1887, 
car  lots,  with  dates,  consignor,  consignee,  amounts  and  rates 
of  each  shipment  and  full  account  of  all  car  mileage,  rebates, 
drawbacks,  or  allowances  paid  or  allowed  on  or  by  reason  of 
each  shipment — together  with  statement  showing  dates,  payee 
and  amounts  paid  as  car  mileage  or  otherwise  on  account  of 
returning  empty  cars  which  had  carried  any  of  above  freight, 
and  aLso  all  amounts  received  for  the  transportation  of  each 
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and  every  empty  car  which  had  carried  any  of  the  above 
traffic ; 

*^  And  also  all  books,  statements  or  accounts  showing  how 
many,  if  any,  of  the  cars  carrying  the  above  traffic  had 
returned  with  back  loading  of  cotton  seed  oil  or  turpentine, 
and  the  number  and  weight  of  each  tank  car  load  thereof,  and 
the  freight  charges  on  the  same,  together  with  all  allowances, 
car  mileage  or  rebates  or  other  payments  paid  or  allowed  on 
such  cars  or  cargo  returning  as  aforesaid  with  cotton  seed  oil 
and  turpentine,  or  either ; 

''And  also  a  statement  showing  the  total  bulk  or  amount 
transported  south  and  west,  of  petroleum  and  its  products  and 
the  total  bulk  or  amount  transported  north  and  east,  of  cotton 
seed  oil  and  turpentine,  showing  also  how  much  of  the  two 
latter  classes  of  freight  came  north  and  east  in  cars  that  had 
gone  south  or  west  with  petroleum  and  its  products  aince 
April  4th,  1887 ; 

''Also  statement  showing  the  car  number  and  owner  of  each 
tank  car  passing  over  your  line  or  any  part  thereof  with  cot- 
ton seed  oil  or  turpentine,  since  April  4th,  1887,  with  the 
weight  of  cargo  on  which  freight  was  charged  on  each  car, 
and  the  net  rate  of  freight  received  for  each  car,  and  the 
origin,  destination,  consignor  and  consignee  of  each; 

"  Also  statement  of  all  shipments  of  petroleum  or  its  pro- 
ducts over  the  lines  of  the  Louisville  &  Nashville  Railroad 
and  its  branches  since  April  4th,  1887,  showing  respective 
amounts  in  barrels  and  respective  amounts  in  tank  cars  of  all 
such  shipments ; 

"  Also  statement  showing  all  shipments  of  petroleum  or  its 
products  in  car-load  lots,  and  in  less  than  car-load  lots, 
respectively,  each  specified,  over  the  lines  of  the  Louisville  & 
Nashville  Railroad  and  its  branches  from  Louisville,  Decatur, 
Birmingham,  and  all  other  points  to  Cullman,  Alabama,  since 
April  4th,  1887,  with  date  of  shipment,  consignor  and  con* 
signee,  and  amount  of  freight  received  on  oach,  together  with 
rebate  or  drawback,  if  any,  allowed  on  each  shipment; 

"Also  separate  statement  showing  all  shipments  of  petro- 
leum or  its  products  to  Birmingham  and  Decatur  since  April* 
1887,  with  date  of  shipment,  character  of  car,  whether  tank 
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or  otherwise,  weight  of  cargo,  rate  of  freight  charge  and  draw- 
back or  rebate,  and  name  of  consignor  and  consignee  of  each 
shipment. 

*'  ^ote.  (Please  note  that  a  statement  containing  the  facts 
asked  for  extracted  from  the  books  or  other  papers  will 
answer  all  purposes,  without  the  production  of  all  original 
papers  and  books.) 

"To  J.  H.  Flagler,  Prest.,  American  Oil  Trust,  New  York. 

"  To  J.  O.  Moss,  Treasurer, 

"  To  Eobert  F.  Munroe,  Auditor,  " 

"  And  bring  with  you  the  Stock  Ledger  and  list  of  Stock- 
holders of  the  American  Cotton  Oil  Trust ; 

"And  also  bring  with  you  all  contracts,  accounts  and  state- 
ments showing  the  number  of  cars  of  the  Union  Tank  Line 
used  by  the  Cotton  Seed  Oil  Trust,  or  its  consignor,  since 
April  4th,  1887,  with  the  amounts  paid  for  the  use  of  the 
same,  the  mileage  made  by  the  said  cars,  and  the  amounts  of 
mileage  charges  or  otherwise  received  for  the  use  of  the  said 
cars  on  the  railroad  for  all  or  any  railroad  or  other  transpor- 
tation company,  and  all  bills,  vouchers,  receipts  or  other 
statements  showing  amounts  of  cotton  seed  oil  shipped  by  or 
to  the  said  Cotton  Seed  Oil  Trust,  and  by  or  to  any  firms, 
associations  or  corporations  affiliated  thereto,  since  April  4th, 
1887,  showing  by  what  line  shipped,  at  what  rates  of  freight, 
and  all  rebates  or  allowances,  mileage  or  otherwise  received 
on  account  thereof. 

**JVote.  (Please  note  that  a  statement  containing  the  facts 
asked  for  extracted  from  the  books  or  other  papers  will 
answer  all  purposes,  without  the  production  of  all  original 
papers  and  books.) 

"  To  George  H.  Webster,  of  Armour  &  Co.,  Chicago,  HI. 

"And  bring  with  you  all  books,  accounts,  vouchers,  or 
other  statements  showing  the  amounts  of  cotton  seed  oil 
received  by  railroad  by  Armour  &  Co.,  since  April  4th,  1887, 
the  dates  when  received,  the  name  of  the  railroad  companies 
receiving  and  delivering  the  same,  the  origin  and  destination 
of  each  consignment,  the  number  and  weight  of  contents  of 
each  tank  car  load  thereof,  and  the  freight  charges  on  each 
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shipment — together  witli  all  rebates,  drawbacks  or  other 
iillowuuceH  received  by  Armour  &  Co.,  for  or  on  account  of 
each  consigiimeut  aforesaid ; 

''Also  the  dates,  with  rates  and  amounts  paid  for  rental  or 
use  of  tank  cars  to  Union  Tank  Line  or  others; 

*'  Also  bring  with  you  original  sample  vouchers  or  freight 
receipts,  one  for  each  ten  days,  from  April  4th,  1887,  show- 
ing how  and  in  what  manner  freight  rates  were  paid. 

**  Xoie,  (PhMise  note  that  a  statement  containing  the  &ct8 
asked  for  extracted  from  the  books  or  other  papers  will 
answer  all  purposes,  without  the  production  of  all  original 
papers  and  books.) 

'*  To  Joseph  Sears,  Vice-Prest.  The  Fairbanks  CompanT^ 
Chicago,  111. 

*'And  bring  with  you  all  books,  accounts,  vouchers  or 
oth«*r  statements  showing  the  amounts  of  cotton-seed  oil 
received  by  railroad  by  the  Fairbanks  Company,  since  April 
4,  1H87,  the  dat(*s  when  received,  the  name  of  the  railroad 
companies  receiving  and  delivering  the  same,  the  origin  and 
destination  of  each  consignment,  the  numl>er  and  weight  of 
contents  of  each  tank  car  load  thereof,  and  the  freight 
(*harges  on  each  shipment-  tog<'ther  with  all  rebates,  draw- 
backs or  other  allowances  received  by  the  Fairbanks  Com- 
pany for  or  on  account  of  each  consignment  aforesaid; 

'*  Also  th<*  dat<'s,  with  rates  and  amounts  paid  for  rental  or 
use  of  tank  cai-s  to  Union  Tank  Line  or  others ; 

"Also  bring  with  you  original  sample  vouchers  or  freight 
receipts,  oni»  f«»r  each  ten  days,  fnmi  April  4,  1887,  showing 
how  and  in  what  mann<*r  freight  rat(*s  were  paid. 

'*  \ofe,  {  Please  not**  that  a  statement  containing  the  factft 
asked  f(»r  extracted  from  the  books  or  oth<T  papers,  will 
ansiier  all  purposes,  without  th«*  production  of  all  original 
papers  and  books). 

*'To  Fivman  Klapp,  Prest.  I'liion  Oil  Company,  Providence, 
U.  I. 

''And  bring  with  you  all  book^,  accounts,  vouchers  or 
other  statements  showing  the  amounts  of  eotton-soiHl  oil 
received  bv  railroa«l  bv  tli«*  I'nioii  Oil  (*ouipanv  as  well  at 
the  Providence    Mills  as  at   the  New  Orleans  Mill,  via  the 
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Louisville jife'i^ashYille  Bailroad,  or  any  of  its  branches  since 
Apcil  -4111,  1887,  together  with  the  name  of  the  railroad 
receiving  and  delivering  the  same,  the  origin  and  destination 
of  each  consignment,  the  number  and  weight  of  each  tank 
car  load  thereof,  and  the  freight  charges  on  each  shipment — 
together  with  all  rebates,  drawbacks  or  other  allowances 
received  by  the  Union  Oil  Company  for  or  on  account  of  each 
consignment  aforesaid. 

"  JV'ote.  (Please  note  that  a  statement  containing  the  facts 
asked  for  extracted  from  the  books  or  other  papers  will 
answer  all  purposes,  without  the  production  of  all  original 
papers  and  books). 

"  Very  respectfully, 

"  Franklin  B.  Go  wen, 

*' Attorney  for  Cornpl, 

"  No.  119  South  4th  Street,  Philadelphia,  June  18,  1889." 

In  a  separate  paper  the  object  of  the  testimony  asked  for 
in  these  subpoenas  duces  tecum  is  set  out  by  complainant  as 
follows : 

''  I.  The  first  four  witnesses  named  are  officers  and  agents 
of  the  Standard  Oil  Trust.  The  object  of  the  testimony 
asked  for  is  to  show : 

"  First :  What  concerns  are  affiliated  to  the  Standard  Oil 
Trust. 

"  Second :  The  shipments  and  rates  paid  by  the  various 
corporations  affiliated  to  the  Standard  Oil  Trust  over  the 
lines  of  the  defendants. 

"  Third :  The  rates  paid  previous  to  April,  1887,  for  com- 
parison with  present  rates,  upon  the  question  of  reasonable- 
ness, etc. 

"  Fourth :  The  car  mileage  and  other  rebates  received  by 
the  Standard  Oil  Trust  —  the  allegation  of  the  complaint 
being  that  the  Standard  Oil  Trust  is  favored  by  defendants. 

"  Fifth :  The  amount  of  water  shipment  to  Pacific  Coast — 
as  evidence  upon  the  question  of  whether  the  water  compe- 
tition justifies  reduced  rates  to  certain  points. 

"  Sixth :  The  contract  for  the  purchase  or  control  of  a  cer- 
tain  patent  car.     We  allege  that  the  railroads  favor  ship- 


200  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

ments  by  a  particular  species  of  car,  of  which  the  Standard 
Oil  Tiaist  has  control  of  the  patent  right. 

"  II.  The  next  two  witnesses,  Mr.  Bobinson  and  Mr.  Ter- 
rill,  are  oflScers  of  the  Union  Tank  Line,  and  the  object  of 
the  testimony  asked  for  is  to  show  the  exact  relations  be- 
tween the  Union  Tank  Line  and  the  several  railroads  in  the 
shipment  of  both  petroleum  and  cotton-seed  oil. 

"III.  The  next  witness,  Mr.  Frazier,  of  the  initial  line 
over  which  shipments  go  to  the  Pacific  Coast,  is  asked  for 
such  data  only  as  is  necessary  under  the  allegations  of  the 
complaint  to  show  the  charges  against  and  methods  of  treat- 
ment of  the  various  shippers  over  the  line. 

"IV.  The  next  six  witnesses,  viz.:  Messrs.  KimbaU,  Van 
Kuran  and  Munroe,  and  Messrs.  White,  Hjmes  and  Clements, 
are  the  officers  of  the  two  principal  companies  defendant ; 
and  they  are  asked  to  produce  from  their  books  only  such 
testimony  as  would  be  evidence  under  the  allegations  of  the 
complaint,  with  possibly  this  exception :  that  while  the  com- 
plaints only  refer  to  the  rates  to  Pacific  Coast  terminal  or 
common  points,  the  subpoenas  ask  for  information  about 
points  east  of  any  of  the  above.  We  ask  for  this  because  it 
is  our  intention  to  amend  the  complaints  in  these  two  cases 
by  averring  that  the  defendants  are  charging  more  for  a  short 
haul  than  for  a  long  one,  and  our  allegation  will  be  that  this 
is  done  to  enable  the  Standard  Oil  shippers  to  re-ship  east- 
¥|ard  from  common  or  terminal  Pacific  points  at  rates  the 
aggregate  of  which,  going  and  coming,  is  less  than  the  open 
going  rate  to  the  particular  point. 

"  You  will  note  on  page  7  that  in  addition  to  the  subpoenas 
daces  tecum  we  ask  for  orders  on  the  Central  Pacific  Bail- 
road  Company  and  the  Southern  Pacific  Company,  both  of 
whom  are  parties,  to  produce  certain  statements.  This  is 
asked  for  to  avoid  subpoenaing  or  examining  witnesses  who 
live  3,000  miles  away,  and  the  jurisdiction  of  the  Commission 
over  parties  is  ample  to  compel  the  production  ef  such 
statement. 
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**  V.  The  remaining  witnesses  are  all  in  the  case  of  the 
Louisville  &  Nashville  Bailroad  Company,  and  the  testimony 
asked  for  is  all  directed  to  the  question  of  discrimination  in 
petroleum,  cotton-seed  oil,  and  turpentine  freights,  and  to 
the  subject  of  what  particular  rates  are  charged  to  different 
parties  competing  with  complainant,  either  directly  or  by 
means  of  rebates  or  allowances  on  petroleum,  or  reduced 
rates  on  cotton-seed  oil  and  turpentine." 

The  petitioner  is  a  refiner  of  petroleum  at  Marietta,  Ohio, 
and  in  his  first  two  complaints  above  stated,  which  are  exclu- 
sively against  railroad  companies  named  therein,  he  makes 
in  substance  the  following  charges : 

"  Third — That  there  is  an  organization  known  as  the  Stand- 
ard Oil  Trust,  to  which  are  affiliated  a  great  number  of  cor- 
porations, associations,  firms,  and  individuals  who  are  also 
refiners  of  petroleum  in  various  parts  of  the  country,  and 
shippers  of  refined  oil  and  other  products  of  petroleum  as 
interstate  traffice  over  the  lines  of  the  several  railroads  above 
named,  from  various  billing  points  in  the  East  to  the  points 
upon  the  Pacific  Coast  reached  by  the  lines  of  the  said 
respondents. 

"  Fourth — That  by  tariff  sheet  No.  18  of  the  Transconti- 
nental Association,  dated  January  1, 1889,  under  which  ship- 
ments are  made  and  transported  upon  the  lines  of  the  re- 
spondents, the  rates  on  coal  or  carbon  oil,  crude  or  lubricat- 
ing petroleum,  benzine,  gasoline,  and  naphtha,  at  owner's 
risk  of  fire  and  leakage,  from  common  points  east  of  the 
ninety-seventh  meridian  of  longitude  to  San  Francisco,  Sac- 
ramento, Marysville,  Stockton,  San  Jose,  Oakland,  Los 
Angeles,  and  San  Diego,  all  in  California,  and  to  Portland 
and  Astoria,  in  Oregon,  are  one  dollar  and  twenty-five  cents 
per  one  hundred  pounds.  That  by  a  prior  tariff  sheet.  No. 
15,  dated  September  1,  1888,  the  said  rates  were  eighty-two 
and  one-half  cents  per  one  hundred  pounds.  And  the  peti- 
tioner is  informed  and  believes,  and  avers  upon  such  informa- 
tion and  belief,  that  for  a  long  time  the  said  respondents  have 
transported  refined  oil  and  other  products  of  petroleum  for 
those  affiliated  to  the  Standard  Oil  Trust,  over  the  same  route 
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a6  hereinabove  described  in  the  same  direction,  and  in  like 
circumstances  and  condition,  at  seventy-two  cents  per  one 
hundred  pounds. 

"  Fifth — That  your  petitioner  is  desirous  of  shipping  petro- 
leum in  wooden  barrels,  the  weight  of  which  wooden  barrels, 
empty,  is  seventy-five  pounds,  and  the  weight  of  contigjito^ 
u>il  three  hundred  and  tii  i  nlj  Tii  i^iujiihIm^  Mirtlfliul  the  ship- 
pers affiliated  io  fhe  Btandard  Oil  Trust  aforesaid  ship  in 
two  other  methods,  as  follows : 

*\a)  By  bulk  in  tank  cars  composed  of  a  longitudinal  tank 
mounted  upon  two  trucks,  and — 

*\b)  By  two  upright  iron  tanks  placed  at  the  ends  over  the 
trucks  inside  of  a  box  car,  leaving  space  between  said  upright 
tanks  for  other  freight  to  be  carried  in  the  same  box  car. 

"Sixth — Tliat  your  petitioner  is  obliged  to  pay  for  the 
weight  of  his  wooden  barrel  package,  but  that  the  respond- 
ents make  no  charge  whatever  to  those  affiliated  to  the  Stand- 
ard Oil  Trust  for  the  weight  of  the  longitudinal  tank,  or  for 
the  weight  of  the  two  upright  tanks  transported  in  the  box 
car  as  aforesaid,  although  your  petitioner  avers  that  the 
expense  and  risk  of  the  transportation  of  oil  in  bulk  by  lon- 
gitudinal or  upright  tanks  as  aforesaid  is  greater  than  that 
attending  the  transportation  by  wooden  barrel  packages; 
that  the  dead  weight  of  tank  carried  in  said  longitudinal 
tank  cars  and  said  upright  tanks  in  box  cars,  taking  into 
account  the  fact  that  both  are  transported  both  ways,  as 
against  barrel  packages  one  way,  is  much  greater  in  propor- 
tion to  contents  than  the  dead  weight  of  the  barrel  packages ; 
and  that  the  cost  of  transporting  the  iron  tanks,  exclusive  of 
the  weight  of  the  contents,  is  as  great  or  greater  than  the  cost 
of  transporting  the  weight  of  the  wooden  barrel,  exclusive 
of  the  oil  therein  contained ;  and  your  petitioner  states  that 
he  is  informed  and  believes,  and  therefore  avers  from  such 
information  and  belief,  that  the  respondents  return  the  empty 
tank  cars  and  tanks  for  the  shippers  affiliated  to  the  Stand- 
ard Oil  Trust  without  charge,  and  that  in  many  instances 
the  said  respondents  pay  a  car-service  mileage  upon  said 
empty  tanks  and  tank  cars. 

"  Seventh — That  the  discrimination  per  barrel  measure  of 
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actual  oil  on  the  Pacific  t!<SM-4^aiDst  the  petitioner  as  a 
shipper  by  wooden  barrels,  as  coiH^piiliuJ  with  those  affiliated 
to  the  Standard  Oil  Trust,  shipping  ^[yy  ifangitudinal  or 
upright  tanks,  and  irrespective  of  any  discriidMMMin  or 
allowance  for  returning  empty  tanks  or  tank  cars,  is  at  the  seT> 
«ral  rates  hereinabove  named,  as  follows : 

At  72    cents  per  100  pounds,  54    centg  per  barrel. 
"  8^    "  "  "        61J     " 

"  $1.25"  "  "        93}    " 

and  that  such  discrimination  excludes  youi*  petitioner  from 
the  markets  of  the  Pacific  Coast,  and  enables  those  shippers 
affiliated  to  the  Standard  Oil  Trust  to  secure  and  maintain  a 
monopoly  of  the  petroleum  trade  at  all  points  reached  by  the 
lines  of  the  respondents,  to  which  the  rates  hereinabove 
mentioned  are  applicable. 

"  Eighth — That  the  respondents  do  not  and  will  not  fur- 
nish to  your  petitioner,  or  to  shippers  generally,  either  lon- 
^tudinal  tank  cars  or  upright  tanks  in  box  cars  for  the 
shipment  of  petroleum  and  its  products;  that  your  peti- 
tioner is  unable  to  obtain  such  tanks  for  shipment  over  the 
respondents'  lines ;  that  petroleum  is  an  article  of  common 
and  universal  use,  and  one  of  the  great  natural  products  of 
the  country,  which  is  produced  to  the  extent  of  over  twenty 
million  barrels  annually ;  and  that  it  is  as  much  the  duty  of 
respondents  to  furnish  cars  of  all  kinds,  tanks  or  otherwise, 
for  the  transportation  of  petroleum,  as  it  is  to  furnish  cars 
for  the  transportation  of  any  other  natural  or  manufactured 
product ;  and  that  especially  is  it  the  duty  of  the  respondents 
to  furnish  cars  of  all  kinds,  tank  or  otherwise,  to  the  public 
for  the  transportation  of  petroleum  if  they  maintain  rates  of 
unequal  effijct,  whereby  one  shipper  by  one  particular  sys- 
tem of  transportation  is  enabled  to  secure  an  advantage  of 
ninety-three  and  three-fourths  cents  per  barrel  measure  of 
oil  over  his   competitor 

"Ninth — And  your  petitioner  avers: 

"  (a)  That  the  said  rate  of  one  dollar  and  twenty-live  cents 
per  one  hundred  pounds  hereinabove  complained  of,  is  unrea- 
sonable and  unjust. 
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''  (b)  That  the  system  of  charges  herein  complained  of  con- 
stitutes a  discrimination  against  your  petitioner  and  in  favor 
of  shippers  affiliated  to  the  Standard  Oil  Trust,  in  that  ii 
obliges  the  former  to  pay  more  than  the  latter  for  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like  kind  of 
traffic  under  substantially  similar  circumstances  and  conditions. 

'*  (c)  The  said  system  of  charges,  and  failure  to  futnish 
tank  cars  and  tanks  in  box  cars  to  your  petitioner,  gives  an 
undue  and  unreasonable  preference  or  advantage  to  shippers 
affiliated  to  the  Standard  Oil  Trust  over  your  petitioner,  and 
subjects  your  petitioner  to  an  undue  and  unreasonable  preju- 
dice or  disadvantage  as  compared  with  the  other  shippers 
aforesaid. 

''  (d)  The  said  system  of  charges,  and  the  failure  to  furnish 
tank  cars  and  tanks  in  box  cars  to  your  petitioner,  and  the 
public  generally,  gives  to  the  shipments  by  tanks,  whether  in 
tank  cars  or  in  tanks  in  box  cars,  an  undue  and  unreasonable 
preference  or  advantage  over  shipments  by  wooden  barrel 
packages,  and  subjects  the  latter  kind  of  traffic,  as  compared 
with  the  former,  to  an  undue  and  unreasonable  prejudice  and 
disadvantage.** 

The  averments  of  the  second  complaint  are  in  substance 
much  the  same  as  the  first. 

In  the  third  proceeding,  which  is  against  the  Louisville  A 
Nashville  Bailroad  Company,  after  enumerating  the  relatiye 
rates  charged  by  its  tariffs  on  coal  oil  from  and  to  vaiious 
points  going  south,  and  on  cotton-seed  oil  and  tnrpentine 
from  and  to  points  going  north,  and  the  advantages  of  ihe 
Standard  Oil  Trust  and  the  corporations,  firms,  and  assooia* 
tions  affiliated  with  it  in  owning  and  in  being  furnished  tank 
cars,  while  petitioner  is  subjected  to  the  disadvantage  of  not 
being  furnished  with  tank  cars  and  of  being  charged  rela- 
tively higher  rates  on  his  oil  shipments  in  barrels  than  in 
tank  cars,  the  complaint  summarizes  the  grievances  of  peti- 
tioner as  follows : 

''  (a)  The  rates  on  coal  oil  above  given  are  unjust  and 
unreasonable. 

''  (l)  The  said  rates  on  cotton-seed  oil  and  turpentine^ 
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respectively,  and  on  coal  oil,  mentioned  in  the  seventh  par- 
agraph of  this  complaint,  make  and  give  an  undue  and  unrea- 
sonable preference  or  advantage  to  the  traffic  of  cotton-seed 
oil  and  turpentine,  respectively,  over  the  traffic  in  coal  oil. 

"  (c)  The  said  rates  on  coal  oil  subject  the  traffic  in  coal 
oil  to  an  undue  and  unreasonable  prejudice  or  disadvantage 
as  compared  with  the  traffic  in  cotton-seed  oil  and  turpentine 
respectively. 

"  (d)  The  said  rates  as  aforesaid  make  and  give  an  undue 
and  unreasonable  preference  and  advantage  to  the  traffic  of 
coal  oil  in  tank  cars  over  the  same  traffic  in  barrel  packages, 
and  subjects  the  latter  to  an  unreasonable  prejudice  or  disad- 
vantage, as  compared  with  the  former. 

''  (e)  The  said  rates  make  and  give  an  unreasonable  prefer- 
ence and  advantage  to  the  Standard  Oil  Company  of  Ohio, 
the  Standard  Oil  Company  of  Kentucky,  the  Camden  Consol- 
idated Oil  Company  of  West  Virginia,  and  other  shippers 
affiliated  to  the  Standard  Oil  Trust,  over  your  complainant, 
and  subjects  the  latter  to  an  unreasonable  prejudice  and  dis- 
advantage, as  compared  with  the  former. 

"  (y)  The  said  rates  and  charges  mentioned  in  the  tenth 
section  of  this  complaint  are  in  contravention  of  the  fourth 
section  of  the  Act  to  regulate  commerce  aforesaid. 

"  (g)  That  the  refusal  of  the  respondent  to  furnish  tank  cars 
is  in  contravention  of  the  provisions  of  the  second  paragraph 
of  the  third  section  of  the  Act  to  regulate  commerce  aforesaid." 

The  questions  arising  upon  this  application .  are  such  as 
relate  to  the  proper  practice  to  be  observed  in  the  issuance 
of  subpoenas  dtices  tecum  by  the  Commission,  or  by  a  Com- 
missioner, under  the  statute,  and  the  rules  that  should  gov- 
ern parties  in  the  production  of  books  and  documentary  evi- 
dence. The  power  conferred  upon  the  Commission,  bearing 
upon  this  subject,  is  found  in  the  twelfth  section  of  the  Act 
to  regulate  commerce,  and   is   in  the   following   language: 

.  .  .  "  and  for  the  purposes  of  this  Act  the  Commission 
shall  have  power  to  require,  by  subpoena,  the  attendance  and 
testimony  of  witnesses  and  the  production   of  all   books, 
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papers,  tariffs,  contracts,  agreements  and  documents  relating* 
to  any  matter  under  investigation,  and  in  case  of  disobedi- 
ence to  a  subpoena,  the  Commission,  or  any  party  to  a  pro- 
ceeding before  the  Commission,  may  invoke  the  aid  of  any 
court  of  the  United  States  in  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of  books,  papers^ 
and  documents  under  the  provisions  of  this  section. 

"  And  any  of  the  circuit  courts  of  the  United  States  within 
the  jurisdiction  of  which  such  inquiry  is  carried  on  may,  in 
case  of  contumacy  or  refusal  to  obey  a  subpoena  issued  to- 
any  common  carrier  subject  to  the  provisions  of  this  Act,  or 
other  person,  issue  an  order  requiring  such  common  carrier 
or  other  person  to  appear  before  said  Commission  (and  pro- 
duce books  and  papers  if  so  ordered)  and  give  evidence 
touching  the  matter  in  question,  and  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  such  court  as  a  con- 
tempt thereof.  The  claim  that  any  such  testimony  or  evi- 
dence may  tend  to  criminate  the  person  giving  such  evidence 
shall  not  excuse  such  witness  from  testifying ;  but  such  evi- 
dence or  testimony  shall  not  be  used  against  such  person  on 
che  trial  of  any  criminal  proceeding."  And  in  the  seven- 
teenth section  of  the  statute  as  amended  March  2,  1889,  it  ia 
provided  that  "Either  of  the  members  of  the  Commission 
may  administer  oaths  and  affirmations  and  sign  subpoenas." 
It  is  also  further  provided  in  the  seventeenth  section : 
"That  the  Commission  may  conduct  its  proceedings  in 
such  manner  as  will  best  conduce  to  the  proper  dispatch  of 
business  and  to  the  ends  of  justice.  .  .  .  Said  Commis- 
sion may,  from  time  to  time,  make  or  amend  such  general 
rules  or  orders  as  may  be  requisite  for  the  order  and  regula- 
tion of  proceedings  before  it,  including  forms  of  notices  and 
the  service  thereof,  which  shall  conform,  as  nearly  as  may  be^ 
to  those  in  use  in  the  courts  of  the  United  States." 

In  laying  down  rules  upon  this  subject  which  will  best  con- 
duce to  the  proper  dispatch  of  business  and  the  ends  of  jnsK 
tice,  we  have  considered  the  practice  in  the  courts  of  the 
United  States,  as  well  as  the  rules  indicated  by  Federal  stat- 
utes, in  proceedings  which  seem  to  be  most  nearly  analogous 
to  the  present,  and  such  others  as  arise  before  us.    In  the* 
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courts  of  the  United  States  the  practice  appears  to  be,  for 
the  application  for  a  subpoena  duces  teciun,  to  be  made  to  the 
court,  or  the  judge  thereof,  by  petition,  supported  by  affi- 
davit, unless  the  petition  be  the  official  statement  of  a  district 
attorney,  or  other  prosecuting  public  officer,  of  the  facts 
therein  alleged,  and  the  facts  set  out  in  the  petition  must 
describe  the  books  or  papers  called  for  with  that  degree  of 
certainty  which  is  practicable,  considering  all  the  circum- 
stances of  the  case,  so  that  the  witness  may  be  able  to  know 
what  is  wanted  of  him,  and  to  have  the  books  and  papers  at 
the  trial,  in  order  that  they  may  be  used  if  necessary  before 
the  tribunal  in  which  the  proceeding  is  pending.  United 
States  V,  Babcock,  3  Dillon  C.  C.  Eeports,  566. 

In  section  869  of  the  Revised  Statutes  of  the  United  States, 
dkpriina  facie  case  must  be  made  to  the  effect  that  the  "paper, 
writing,  written  instrument,  book  or  other  document,  is  in 
the  possession  or  power  of  the  witnesses,  and  that  the  same 
if  produced  will  be  competent  and  material  evidence  for  the 
party  applying  therefor,"  before  the  subpoena  duces  tecum  is 
issued. 

In  proceedings  between  parties,  pending  before  us,  where 
it  is  sought  to  compel  parties  who  are  not  carriers  subject  to 
the  Act  to  regulate  commerce,  or  who  are  strangers  to  the 
proceedings,  to  produce  books,  papers,  or  documents,  a 
proper  rule  is  for  an  application  to  be  made  in  writing  to  the 
Commission  specifying,  as  nearly  as  may  be,  the  books, 
papers,  or  documents,  for  the  production  of  which  the  sub- 
poena duces  tecum  is  desired,  accompanied  by  an  affidavit 
that  the  books,  papers,  or  documents  described,  are  in  the 
possession  of  the  witness,  or  under  his  control,  and  setting 
forth  facts  which  make  a  jrrivia  facie  case  that  these  contain 
evidence  that  is  material  and  necessary  to  the  party  seeking 
their  production,  in  the  pending  proceeding.  Such  a  rule 
will  not  only  conduce  to  the  proper  dispatch  of  business,  and 
to  the  ends  of  justice,  but  it  will  guard  the  issue  of  such  pro- 
cess against  a  latitude  that  may  be  useless  or  oppressive. 
Witnesses  as  well  as  parties,  and  frequently  strangers,  have 
rights  in  all  such  matters,  and  any  rule  upon  the  subject 
must  be  such  as  will  have  a  due  regard  for  the  rights  of  all 
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interested,  while  at  the  same  time  it  reaches  with  proper  dis- 
patch the  ends  of  justice,  and  the  rule  thus  indicated  is  one 
of  substance  and  not  mere  form. 

According  to  the  views  we  hold  upon  this  subject,  the  test 
of  such  an  application  for  the  compulsory  production  of 
books,  papers  and  documents,  is :  Does  it  make  a  prima  facie 
case  that  they  are  in  the  possession  or  under  the  control  of 
the  witnesses,  what  they  are  by  name,  description,  or  such 
reference  to  them  or  to  their  contents  as  will  indicate  what 
said  books  or  papers  are,  no  matter  by  what  name  they  may 
be  called  by  those  making  or  holding  them,  and  setting  forth 
facts  which  show  that  the  same,  if  produced,  will  be  compe- 
tent and  material  evidence  for  the  party  applying  therefor  ? 
This  being  the  test,  we  proceed  to  consider  whether  the 
application  in  this  instance  makes  a  privia  facie  case  for  the 
compulsory  production  of  the  books,  papers  and  documents 
to  which  it  relates,  as  against  those  who  are  not  parties  to 
these  proceedings,  and  in  doing  so  it  is  apparent  to  us  that 
the  very  able  and  eminent  counsel  who  prepared  this  appli- 
cation, did  so  perhaps  in  accordance  with  systems  of  practice 
which  we  know  to  prevail  in  many  of  the  States,  under  which 
subpoenas  duces  tecum  are  issued  almost  as  a  matter  of  coarse 
on  application  for  them. 

There  is  no  affidavit  in  support  of  the  application,  and 
under  the  mle  we  have  stated  there  should  be  an  affidayit. 
The  application  does  not  state  that  the  books,  papers  and 
documents  are  in  the  possession  or  within  the  power  of  the 
witnesses  to  produce,  and,  under  the  rule  we  have  stated,  the 
application  should  state  these  things,  or  their  equivalentB. 
Under  the  rule  we  have  stated  the  application  should  state 
facts  which  would  make  a  prima  facie  case  that  the  books, 
papers  and  documents  named  would  be  competent  and  mate- 
rial evidence  for  the  petitioner,  upon  the  hearing  of  these 
proceedings,  if  produced,  and  the  application  does  not  state 
this.  There  are  other  features  of  this  application  that 
require  notice,  and  the  entire  subject  involved  in  it  is  one 
that  is  too  important  to  be  disposed  of  without  indicating  the 
rules  that  we  think  should  prevail  in  this  branch  of  the  juris- 
diction we  are  required  to  exercise  under  the  statute.    The^o 
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rules  should,  as  far  as  practicable,  be  defined  and  stated  for 
the  guidance  as  well  as  the  protection  of  parties,  and  a 
knowledge  of  them  should  not  reside  alone  in  the  breast  of 
the  officer  who  is  called  upon  to  issue  such  extraordinary 
process. 

The  books,  accounts,  written  papers  and  documents  called 
for  by  the  application  appear  to  divide  themselves  for  con- 
venience of  reference  into  two  classes :  those  that  belong  to 
corporations,  firms  or  associations  not  parties  to  these  pro- 
ceedings, and  those  that  belong  to  corporations  that  are  par- 
ties to  these  proceedings.  Those  that  are  not  parties  to  these 
proceedings  are,  The  Standard  Oil  Trust,  and  the  corpora- 
tions, firms  and  associations  affiliated  to  the  Standard  Oil 
Trust,  or  in  which  the  Standard  Oil  Trust  has  an  interest ; 
The  Union  Tank  Line  ;  The  American  Cotton  Oil  Trust ;  The 
Union  Oil  Company;  Armour  &  Co.,  and  The  Fairbanks 
Company.  Those  who  are  parties  are  the  railroad  compan- 
ies, defendants,  named  in  the  complaints. 

Whether  The  Standard  Oil  Trust,  and  its  affiliated  corpo- 
rations, firms  and  associations,  constitute  a  corporation  or  an 
association,  or  a  partnership,  the  application  does  not  state, 
nor  do  the  complaints,  but  we  think  upon  the  averments  of 
the  application  that  they  come  within  the  category  of  being 
an  association,  or  partnership.  The  Union  Tank  Line  is  evi- 
dently a  corporation,  association  or  partnership,  and  this  is 
true  also  we  think  of  the  Union  Oil  Company,  The  American 
Cotton  Oil  Trust,  and  The  Fairbanks  Company;  while 
according  to  the  statements  of  the  application  it  would  seem 
that  Armour  &  Company  is  a  firm,  or  partnership.  Unless 
the  books,  papers  and  doquments  of  these  corporations,  asso- 
ciations and  partnerships,  not  parties  to  these  proceedings, 
are  material  and  competent  evidence,  against  these  defend- 
ants, their  compulsory  production  can  not  be  required. 

The  settled  mle  appears  to  be  that  entries  in  the  books  of 
a  corporation  relating  to  matters  of  fact,  other  than  corparate 
proceedings,  such  as  its  mere  business  transactions,  while 
these  may  be  admissible  against  the  corporation  itself,  in 
certain  stages  of  evidence,  are  not  admissible  in  evidence  in 
any  way  to  a£fect  strangers.    2  Waterman,  Law  of  Corpora- 
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tions,  pp.  646-647,  1  Wharton  Evidence  (3d  Ed.),  Sec.  662. 
The  same  rule  applies  to  partnership  books.  2  Wharton, 
Evidence  (3d  Ed.),  Sec.  1132,  and  also  to  account  books  kept 
by  strangers.  1  Wharton,  Evidence  (3d  Ed.),  Sec.  175.  It 
would  seem  from  the  principles  recognized  in  the  law  of  evi- 
dence as  laid  down  by  these  and  other  authorities,  that  the 
books,  accounts  and  documents,  the  compulsory  production 
of  which  is  called  for  by  this  application  to  be  made  by  the 
corporations,  firms  or  associations  not  parties  to  these  pro- 
ceedings, would  not  be  competent  or  legal  evidence  for  the 
petitioner  in  these  proceedings,  even  if  produced,  and  that 
therefore  a  prbna  facie  case  is  not  made  by  the  application 
for  their  production.  The  same  result  follows  as  to  written 
instruments,  which  these  corporations,  associations  and  firms 
are  called  upon  by  the  application  to  produce.  2  Wharton, 
Evidence  (3d  Ed.),  Sec.  1044. 

While,  so  far  as  now  appears,  upon  the  averments  of  the 
petitions  in  these  proceedings,  and  of  this  application,  the 
books  of  the  corporations,  firms  and  associations,  not  parties 
to  these  proceedings,  are  not  legal  evidence  against  these 
defendants,  yet  it  is  not  intended  to  be  intimated  that  there 
may  not  be  facts,  contained  in  some  of  their  entries,  which 
are  material  evidence  upon  some  of  the  issues  in  these  cases. 
If  there  are  such  facts,  these  may  be  testified  to  by  witnesses 
orally,  if  they  can  do  so,  or  with  the  aid  of  the  books  con- 
taining them,  if  necessary  for  accuracy,  or  to  assist  their 
memories.  But  these  proceedings  have  not  yet  reached  a 
stage  where  it  appears  that  these  books  will  be  necessary  or 
important  for  any  such  purpose,  even  if  it  be  assumed  that 
they  contain  entries  in  which  are  incorporated  any  such 
material  facts,  and  as  to  whether  they  will  ever  reach  any 
such  stage  is  one  of  the  contingencies  which  we  can  not  fore- 
see upon  the  threshold  of  these  proceedings  and  before  any 
evidence  has  been  introduced. 

An  obvious  comment  upon  the  first  branch  of  this  applica- 
tion is  that  the  books,  papers  and  documents,  which  are 
called  for  to  be  produced  by  the  corporations,  firms  and  asso* 
ciations  not  parties  to  these  proceedings,  are  prima  facie^  at 
least  as  ta  the  parties  to  these  proceedings,  res  inter  alioB^ 
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find  for  that  reason,  if  for  no  other,  not  legal  evidence.  It 
may  be  contended,  however,  that  it  is  expected  on  the  hear- 
ing to  so  connect  the  defendants  with  the  facts,  which  it  is 
supposed  will  be  proved  by  the  writings  demanded,  as  to 
make  a  showing  of  such  facts  not  only  proper  but  important. 
We  understand  this  is  to  be  the  ground  on  which  it  is  sup- 
posed the  application  should  be  granted,  and  that  if  these 
corporations,  firms  and  associations  not  parties  to  these  pro- 
ceedings have  profited  by  the  unjust  discriminations  charged, 
the  defendants  should  be  allowed  no  legal  exemption  from 
having  proof  of  the  facts  made  by  the  books  and  papers  of 
those  who  have  thus  profited.  To  this  it  must  be  said  that 
whether  there  has  been  such  unjust  discrimination,  from 
which  these  corporations,  firms  and  associations  not  parties 
to  these  proceedings  have  profited,  is  the  very  fact  in  contro- 
versy, which  one  party  to  these  proceedings  affirms  and  the 
other  denies,  and  the  proof  in  regard  to  which  is  yet  to  be 
presented.  In  this  stage  of  these  cases,  action  and  orders 
preliminary  to  their  trial  must  avoid  pre-judging  the  issue 
and  must  not  assume  that  one  party,  rather  -than  the  other, 
will  on  the  hearing  support  his  allegations  by  convincing 
proofs.  We  can  not  overlook  the  plain  principle  of  justice, 
when  an  order  for  the  production  of  books  and  papers  is 
called  for,  that  the  order,  if  made,  must  not  ignore  the  fact 
that  as  yet  the  parties  charged  are  not  convicted,  and  may 
prove  to  be  erroneously  charged. 

A  charge  like  that  here  made  is  one  that  may  occasionally 
be  made  in  other  proceedings  before  us  against  business  men, 
who  are  not  parties  to  such  proceedings,  and  the  order 
applied  for,  if  granted  upon  the  present  showing,  would  be 
a  precedent  for  a  similar  order  upon  a  similar  showing  for 
process,  directed,  for  example,  to  a  factor  at  New  Orleans  or 
a  merchant  at  San  Francisco,  or  Seattle,  or  Portland,  neither 
of  whom  were  parties  to  the  proceeding,  to  compel  him  to 
appear  hundreds  or  even  thousands  of  miles  from  his  place 
of  business  with  his  books,  bills,  accounts  and  vouchers,  run- 
ning through  many  years,  the  mere  investigation  and  sifting 
of  which,  for  the  purpose  of  such  production,  might  be  the 
work  of  many  weeks,  or  even  of  several  months,  and  the  pro- 
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duction  a  matter  of  serious  embarrassment  to  the  regular, 
orderly  and  profitable  transaction  of  his  business.  The  exer- 
cise of  such  an  extraordinary  power  can  not  be  justified  upon 
an  application  which  fails  to  show  a  prima  facie  right  to 
make  use  of,  as  material  and  competent  e\ddence,  what  is 
called  for,  after  the  witness,  at  whatever  inconvenience  and 
cost  to  himself,  has  been  compelled  to  produce  it.  The 
privia  facie  showing  that  what  is  required  to  be  produced 
will  be  legal  evidence  for  the  party  demanding  it  ought  to  be 
very  clear  and  full.  We  can  not  forget  that  witnesses  and 
strangers  in  such  matters  have  rights,  as  well  as  litigants, 
and  until  some  such  showing  is  made,  the  extraordinary  pro- 
cess now  called  for,  as  against  those  who  are  not  parties  to 
the  proceeding,  or  who  are  not  carriers  subject  to  the  Act  to 
regulate  commerce,  would  not  only  be  oppressive,  burden- 
some and  expensive,  but  would  also  be  impertinent  and 
intinisive. 

As  to  the  second  branch  of  the  application,  some  of  the 
considerations  above  stated  are  without  relevancy.  In  so  far 
as  the  books,  papers  and  documents  called  for  are  those  of 
parties  defendant,  who  are  subject  to  the  Act  to  regulate 
commerce,  they  are  supposed  to  show  facts  having  more  or 
less  of  a  bearing  according  to  the  manner  in  which  they  are 
made  up  and  kept,  upon  the  issues  to  be  tried,  and  to  have 
a  relevancy  which  the  defendants  can  not  dispute.  An 
examination  of  the  statute  from  which  the  Commission 
derives  its  powers  satisfies  us  that  the  power  is  plenary,  and 
that  it  is  our  duty  to  call  for  the  production  of  such  books 
and  papers,  whenever  the  nature  of  the  inquiry  to  be  gone 
into  is  such  as  to  render  their  production  necessary  or 
proper. 

The  actual  questions  for  our  investigation  and  considera- 
tion in  these  complaints  are,  in  substance,  whether  the  statute 
has  been  violated  by  the  defendants  in  charging  petitioner 
and  other  refiners,  who  ship  their  products  in  barrels,  higher 
rates  than  have  been  or  are  charged  to  others,  who  ship  the 
same  kind  of  products  over  their  lines  in  tank  cars ;  or  in 
furnishing  tank  cars  to  some  and  refusing  them  to  others ;  or 
in  making  such  allowances  for  the  rent  of  tank  cars  as  to 
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greatly  reduce  the  actual  rates  charged  for  shipping  oil  in 
them,  thereby  unjustly  discriminating  in  their  favor  as 
against  barrel  shipments ;  or,  in  violating  the  long  and  short 
haul  clause  of  the  statute ;  or  iii  an  unjust  discrimination 
against  coal  oil  in  barrels  by  a  comparison  of  the  rates  on 
this  commodity  with  those  on  cotton  seed  oil  and  turpen- 
tine. 

Now  in  reference  to  each  of  these  questions,  while  it  may 
be  true  that  the  rate-sheets  of  the  carriers,  their  tariffs,  their 
schedules,  or  any  other  rates,  tariffs,  or  schedules  under 
which  the  service  was  rendered,  or  facilities  and  accommoda- 
tions furnished,  or  the  testimony  of  witnesses  who  know  the 
facts,  as  to  what  rates  were  actually  charged  and  paid,  or 
Accommodations  and  facilities  furnished,  if  there  are  any 
fiuch  witnesses,  are  evidence,  it  is  none  the  less  true  that  the 
"books"  of  the  carriers  may  have  such  relation  to  these 
transactions  and  may  be  so  kept  as  to  come  also  within  the 
scope  of  being  evidence  as  against  the  carrier  making  them, 
and  indeed  for  other  purposes.  If  the  violations  of  the  stat- 
ute, as  charged  in  these  proceedings,  have  occurred,  and  are 
occurring  in  current  transactions,  involving  shipments  of  vast 
quantities  of  freight,  over  many  thousand  miles  of  railways, 
and  by  many  different  carriers,  and  under  different  owner- 
ships and  managements,  it  would  appear  reasonably  probable 
that  they  would  show  some  of  their  traces  in  the  rate-sheets, 
tariffs,  schedules  and  books  of  these  carriers,  and  if  so,  these 
rate-sheets,  tariffs,  schedules  and  books  would  be  evidence  to 
show  this,  in  so  far  as  they  may  show  it,  if  at  all ;  or  the  tes- 
timony of  witnesses,  who  know  the  facts  as  to  what  rates 
were  charged,  or  facilities  furnished,  would  be  evidence, 
whether  such  rates  actually  charged,  and  facilities  furnished, 
were  in  accordance  with,  or  different  from,  published  rates, 
tariffs  and  schedules. 

The  twelfth  section  of  the  Act  to  regulate  commerce  con- 
templates that  "  the  books  "  of  the  carrier  shall  be  admissible 
in  evidence  for  whatever  light  they  will  throw  upon  the  trans- 
actions in  question,  as  much  so  as  the  tariffs,  schedules,  rate- 
sheets,  contracts,  or  agreements  the  carrier  may  have  made 
bearing  in  any  way  upon  any  of  such  transactions.     These 
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books,  whether  made  up  from  shipping  tickets,  way-bills, 
expense  bills,  or  otherwise,  are  supposed  to  give  the  exact 
particulars  of  the  consignment,  showing  the  weight,  rate  and 
amount  of  charges  to  be  "paid  to  the  company's  agent,  and 
are  put  in  this  enduring  form  at  the  time  of  the  consignment, 
as  part  of  the  transaction,  upon  rates  that  the  law  requires 
to  be  open  and  public,  and  thus  they  give  a  history  of  the 
details  of  the  transaction.  The  relation  that  these  books 
bear  to  every  such  transaction,  and  the  attitude  that  those 
occupy  in  making  and  keeping  them,  under  such  circumstan- 
ces, not  only  to  the  shipper  and  consignee,  but  to  the  public, 
would  seem  to  fairly  indicate  that  the  rule  as  to  a  prima 
facie  showing  for  their  production  when  necessary  to  be 
used  as  evidence  in  a  pending  proceeding,  to  which  the  car- 
rier is  a  party,  should  for  obvious  reasons  not  be  as  stringent 
as  in  the  case  of  parties  who  occupy  no  such  attitude  or  rela- 
tion to  the  transactions,  or  who  are  strangers  to  the  proceed- 
ings. It  appears  to  us  to  be  sufficient  in  such  a  case  for  the 
application  to  indicate  in  a  general  way  what  books  of  the 
carrier  it  is  desired  should  be  produced,  and  that  there  i& 
reason  to  believe,  and  that  the  applicant  does  believe,  that 
in  the  course  of  the  hearing  they  will  become  of  service  on 
account  of  the  light  they  will  throw  upon  the  questions  in 
controversy  in  the  proceeding,  and  as  an  evidence  of  good 
faith  in  making  the  application,  the  applicant  should  make 
an  affidavit  as  part  of  the  application,  that  such  application 
is  made  in  good  faith,  and  not  for  the  purpose  of  vexing  or 
harrassing  the  defendant,  and  that,  generally  speaking,  upon 
such  a  showing  as  this  the  process  should  issue  for  the  pro- 
duction of  the  books,  unless  the  number  of  books  called  for 
should  be  so  large,  or  from  other  exceptional  circumstances 
the  Commission  should  order  the  testimony  to  be  taken  at 
such  place  as  would  avoid  oppression  in  producing  the  books 
at  a  far  distant  hearing,  and  expedite  the  progress  of  the 
investigation.  We  have  seen  cases  in  our  experience  where 
carriers,  at  the  instance  of  complaining  petitioners,  were 
required  to  produce  their  books,  at  a  distance  of  hundreds  of 
miles,  for  the  purposes  of  evidence  at  a  hearing,  and  when 
thus  produced  were  not  even  opened  by  those  at  whose 
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earnest  call  they  were  brought,  and  it  would  seem  that  there 
ought  to  be  some  safe-guard  in  the  shape  of  a  rule. 

There  are  several  modes  of  procedure  by  which  the  incon- 
venience to  the  defendants  of  producing  books,  and  the  delay 
and  labor  of  going  over  their  entries,  might  be  avoided  by 
petitioner.  If  one  or  more  witnesses  should  be  subpoenaed 
from  the  .different  companies  proceeded  againbt,  and  a  notice 
should  be  served  with  the  subpoena  requiring  the  witnesses 
to  furnish  the  published  rates  and  tariffs  of  such  company 
for  a  specified  period,  and  also  requiring  them  to  furnish 
statements  of  the  actual  charges  made,  and  car  facilities  fur- 
nished, during  such  period  to  the  Standard  Oil  Trust  and  the 
others  named  in  this  application,  if  different  from  the  pub- 
lished tariffs  and  schedules,  it  would  probably  be  sufficient 
for  all  the  purposes  of  these  and  other  proceedings ;  or,  if  the 
parties  would  take  depositions,  by  consent,  in  advance  of  the 
hearing,  it  would  probably  answer  the  same  purpose.  If  a 
railroad  company,  or  its  officers,  should  refuse  to  furnish  the 
proper  evidence  from  its  books  in  some  such  reasonable 
manner  as  is  here  indicated,  it  might  then  become  necessary 
to  resort  to  harsher  proceedings,  either  by  an  examination  of 
its  books  by  a  representitive  of  the  Commission,  or  by  requir- 
ing the  production  of  the  books  by  compulsory  process,  and 
if  need  be,  through  the  exercise  of  the  authority  of  the  courts, 
as  provided  in  the  statute.  But  it  may  not  be  improper  for 
us  in  this  connection  to  say  that  often  as  railroad  companies 
have  been  called  upon  to  exhibit  their  books  in  evidence  for 
the  inspection  of  parties  in  proceedings  before  us,  not  one  of 
them  has  yet  failed  or  refused  to  do  so,  nor  do  we  have  any 
cause  to  believe  that  petitioner  would  have  any  difficulty  in 
obtaining  from  any  of  the  defendants  all  material  and  proper 
evidence  to  be  found  in  any  of  their  books,  in  either  of  the 
modes  above  indicated. 

The  documentary  evidence  called  for  from  the  books  of  the 
defendants,  omitting  such  portions  of  it  as  we  indicate  to  be 
immaterial  and  unimportant,  according  to  what  its  import 
may  be,  may  have  a  very  legitimate  bearing  upon  many,  if 
not  all,  of  the  questions  involved  in  these  proceedings.  They 
may  be  the  best  and  only  evidence  that  can  be  obtained  upon 
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some  of  these  issues,  and  whatever  information,  if  any,  they 
contain  upon  any  of  these  subjects  the  defendant  carriers 
ought  not  to  hesitate  to  furnish,  and  if  they  refuse  to  do  this, 
upon  a  proper  application,  they  will,  of  course,  be  compelled 
fco  do  so  by  due  process  of  law. 

Every  purpose,  however,  that  can  be  reached  in  these 
proceedings  can  be  attained  by  proving  the  rates  actually 
charged,  if  there  were  any  such  to  certain  shippers  or  con- 
signees, that  were  different  from  the  published  tariff  rates, 
or  the  preferential  facilities,  if  there  were  any  such,  that  were 
furnished  by  the  defendants  to  some  shippers  or  consignees, 
tmd  not  to  others,  or  the  comparative  rates  on  the  different 
commodities  named  in  the  complaints,  and  to  designated 
points. .  We  do  not  see  the  necessity  or  importance  of  show- 
ing, in  all  the  minuteness  of  detail  specified  in  the  applica- 
tion, the  innumerable  shipments  over  the  various  lines  that 
were  made  for  a  period  of  many  years  before  the  Act  to  regu- 
late commerce  took  effect,  as  well  as  since  that  date.  We  do 
not  see  how  a  vast  number  of  different  shipments,  and  of  dif- 
ferent rates  charged,  during  a  long  period  of  years  prior  to 
the  Act  to  regulate  commerce,  are  material  or  important  to 
be  considered  in  these  proceedings ;  nor  do  we  see  how  it  can 
be  material  or  important  who  the  consignors  and  consignees 
were  or  have  been,  at  so  many  different  points,  through  long 
periods  of  time,  from  and  to  whom  oil  may  have  been  trans- 
ported over  the  defendants'  lines.  It  seems  to  us  su£5cient 
for  all  the  purposes  of  these  cases  to  show  the  rates  pub- 
lished, the  rates  actually  charged,  and  the  facilities  furnished, 
from  and  to  designated  points  since  the  Act  to  regulate  com- 
merce went  into  effect,  and  for  whatever  light  these  may 
throw  upon  the  question  of  the  reasonableness  and  justness 
of  rates,  and  the  fairness  of  the  facilities  afforded,  by  way  of 
comparison,  what  these  were  for  a  reasonable  time — for 
example,  a  period  of  twelve  months  before  the  Act  to  regulate 
commerce  went  into  effect. 

In  proceedings  before  us,  so  well  recognized  is  the  impor- 
tance of  having  what  the  books  of  a  defendant  railway  com- 
pany may  show,  having  a  bearing  upon  the  questions  involved, 
and  that  witnesses  who  are  officers  and  agents  will  be  inter- 
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rogated  in  reference  to  them,  and  their  production   ordered 
by  the  Commission  if  deemed  necessary  for  any  of  the  pur- 
poses of  the  investigation,  that  these  witnesses  usually  come 
prepared  with  statements  taken   from  them  as  to  what  they 
actually  show.     Where  this  is  done,  examination  and  cross- 
examination  verifies   them,  and  shows  what  supplements,  if 
any,  they  need,  and  these  sworn  supplements  are  furnished ; 
and  if  all  this'is  not  found   sufficient  then  the  books  may  be 
produced.     Where  such  statements  are  not  brought  in  the 
first  instance,  the  actual  developments  of  the  investigation 
point  out  what  is  needed,  and  under  oath  they  are  prepared 
and  furnished  by  witnesses.     Practically,  thus   far,  this  has 
to  the  satisfaction  of  parties  answered  all  the  purposes  of  a 
production  of  the  books,  and  with  far  less  burden  and  incon- 
venience  to  the  carriers.     If  it  were  otherwise,  and  if  the 
examination  of  such  books  to  any  large  extent  should   be 
found  to  be  necessary  to  the  ends  of  Justice,  the   Commis- 
sion might  be  disposed  to  order  the  hearing  to  be  had,  or,  at 
least,  the  testimony  to  be  taken,  at  such  place  as  would  reduce 
the  trouble  and  inconvenience ;  for  it  must  be  apparent  that 
the  mere  labor  of  searching  out  the  entries  in  these  books 
and  getting  them  together  from  the  vast  accumulations  of  a 
railroad  office,  running  through  long  periods  of  time,  would 
be  enormous,  and  that  their  production  at  a  far  distant  pointy 
for  the   purposes   of  a   hearing,   in   indefinite  number   and 
quantity,  such  as  is  called  for  by  this  application,  might  be 
unjustly  oppressive,  as  well  as  very  seriously  inconvenient. 
In   proceedings   like  these,  which   are    judicial   in   their 
nature,  and  fairly  governed  by  the  rules  and  principles  of 
law  we  have  stated,  it  could  not  be  said  to  be   a  sufficient 
excuse  for  making  a  preliminary  order  at  this  stage  of  the 
proceedings  for  a  general  production  of  books,  papers  and 
documents,  such  as  is  here  asked  for,  that  petitioner  is  appre- 
hensive  that  witnesses  might  be  unfriendly,  and  refuse  to 
answer  proper  questions  or  to  give  proper  information.     It 
is  not  to  be  assumed  in  advance  that  any  railroad  officer  or 
agent,  anymore  than  any  other  witness,  will  refuse  to  respond 
to  any  question  put  to  him,  unless  upon   the  advice  of  the 
counsel  of  the  company  that  the  question  is  improper.     The 
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probability  would  seem  to  be  that  the  testimony  of  witnesses 
(taken  at  the  railroad  offices)  would  be  as  fully  brought  out  by 
deposition  as  at  the  open  sessions  of  the  Commission,  for 
counsel  would  know  very  well  that  nothing  was  to  be  gained 
by  giving  improper  advice  in  any  spirit  of  litigous  antago- 
nism, and  that  the  very  refusal  to  testify  freely  might  consti- 
tute a  valid  ground  for  compulsory  proceedings,  such  as  in 
the  present  state  of  the  case  would  be  unwaiT^nted. 

But  while  the  defendants  are  entitled  to  have,  as  they  must 
receive,  the  protection  that  the  law  affords  against  oppres- 
sive and  unwarranted  orders,  for  what  has  not  yet  been  shown 
to  be  the  necessary  production  of  their  books  and  papers  in 
these  proceedings,  it  is  only  proper  to  state  that  the  peti- 
tioner who  is  here  challenging  an  investigation  of  their  rates 
and  methods,  in  the  course  of  legal  procedure,  has  rights 
tmder  the  law  for  the  production  of  evidence,  material  and 
necessary,  in  relation  to  his  complaints,  if  it  exists  in  their 
books  and  records,  which  are  entitled  to  equal  protection 
and  assertion.  In  obtaining  such  evidence,  if  it  exists,  he  is 
not  to  be  burdened  with  methods  of  procedure  oppressively 
expensive  to  him,  and  which  unnecessarily  delay  the  investi- 
gation, for  if  his  complaint  should  turn  out  to  be  warranted 
to  any  considerable  extent,  then  all  such  unnecessary  delays 
can  not  be  otherwise  than  ruinously  injurious  to  him  and  to 
others  who  refine  and  ship  coal  oil,  as  he  does,  in  barrels ; 
nor  can  the  fact  be  overlooked  that  if  his  complaints  are  not 
well  founded  it  is  peculiarly  within  the  power  of  defendants 
who  are  carriers  to  show  it  without  any  great  or  expensive 
delays  about  it.  To  any  extent  that  they  can  fairly  and 
justly  save  time,  labor  or  expense  to  complainant,  or  to  their 
companies,  by  giving  to  him,  in  response  to  any  calls  he  may 
make,  statements  of  facts  shown  by  their  books,  records,  or 
files,  which  may  probably  have  importance  on  the  hearing, 
the  officers  and  agents  of  the  respondents  under  the  direc- 
tion of  respondents  ought  to  give  such  statements,  and  ought 
to  do  so  as  promptly  as  may  be  found  reasonably  practicable. 
In  other  words,  they  ought  to  demonstrate  a  willingness  to 
facilitate  the  investigation  instead  of  assuming  an  attitude 
that  may  tend   at  every  step  to  embarrass  the  proceedings. 
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It  seems  also  to  us  that  in  these  cases,  as  in  others  that  have 
been  pending  before  us,  that  the  influence,  efforts  and  co-op- 
eration of  counsel  of  the  opposing  parties  might  go  very  far 
to  obviate  expense  and  delay  in  all  such  matters  as  the  mere 
production  of  statements  of  facts  from  entries  in  books  and 
records,  about  the  materiality  and  competency  of  which 
there  can  be  no  serious  question.  Much  unnecessary  con- 
troversy, inconvenience  and  delay  might  well  be  avoided  in 
the  first  instance,  as  well  as  in  subsequent  stages  of  proceed- 
ings, if  carriers  would  exhibit  without  technical  objection, 
what  their  books  show  in  reference  to  a  transaction  in  ques- 
tion, to  any  one  who  calls  for  the  information  in  good  faith, 
believing,  perhaps  erroneously,  that  it  is,  or  may  be  impor- 
tant to  his  interests,  and  when  the  application  is  seasonably 
and  properly  made,  with  a  due  regard  for  the  convenience  of 
the  carrier's  agents  and  officers.  The  instances  are  numer- 
ous in  which  it  would  probably  put  the  controversy  at  an  end, 
or,  if  not,  that  the  party  would  not  then  trouble  the  carrier  for 
the  production  of  the  books.  Such  books,  made  up  and  kept 
as  we  have  stated,  in  so  far  as  they  chronicle  current  rates, 
facilities  furnished,  or  the  general  movements  of  freight,  are 
in  the  nature  of  semi-public  records. 

If  parties  and  their  counsel  should  follow  the  rules  we 
have  indicated,  and  adopt  the  suggestions  we  have  made,  we 
have  no  doubt  that  the  ends  of  justice  will  be  reached  there- 
by with  all  proper  dispatch,  and  that  much  inconvenience, 
expense  and  delay  will  be  avoided ;  but  if  this  is  not  done, 
and  a  prima  facie  case  is  made  by  the  complainant  for  the 
production  of  books,  papers,  tariffs,  contracts,  agreements, 
^nd  documents  relating  to  the  matters  under  investigation  in 
these  proceedings,  they  will  have  to  be  produced ;  or,  if  dur- 
ing the  course  of  these  investigations,  the  evidence  adduced 
shall  show  that  any  books,  papers,  tariffs,  contracts,  agree- 
ments, and  documents  relating  to  the  matters  in  controversy 
in  these  proceedings  are  material  and  competent  evidence, 
«nd  needed  for  the  purposes  of  the  investigation,  that  itself 
will  be  a  sufficient  showing  for  their  production,  and  they 
will  have  to  be  produced,  unless  counsel  for  the  opposing 
parties  shall  agree  that  sworn  statements  of  the  facts  they 
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contain  bearing  upon  the  questions  involved  may  be  pre- 
pared and  used  as  evidence  in  lieu  of  them. 

It  results  from  the  views  we  have  expressed  that  the  relief 

• 

sought  in  this  application  for  the  issuance  of  subpoenas  duces 
teciiinlorihe  witnesses  named  to  produce  the  books,  accounts, 
or  in  lieu  thereof,  the  statements  called  for,  can  not  now  be 
granted,  and  for  the  present  must  be  denied  ;  but  this  does 
not  preclude  the  petitioner  from  renewing  his  application,  as 
he  may  be  advised,  for  the  production  of  books  and  papers^ 
under  the  rules  herein  indicated. 
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THE  LINCOLN  BOAED  OF  TEADE  v.  THE  UNION 
PACIFIC  EAIL WAY  COMPANY  and  THE  SOUTH- 
EEN  PACIFIC  COMPANY. 

The  relief  claimed  having  been  conceded,  no  opinion  of  the  Commission 

is  filed. 

The  case  above  entitled  was  heard  at  Lincoln,  Nebraska, 
where  voluminous  testimony  was  taken.  The  following  cases 
were  heard  with  it : 

I.  Friend  &  Son  v.  The  Southern  Pacific  Company,  the 
Denver  &  Eio  Grande  Eaelway  Company,  and  the  Burling- 
ton &  Missouri  Eiver  Eairload  Company. 

Eaymond  Brothers  &  Company  v.  The  Chicago,  Burling- 
ton &  QuiNCY  Eailroad  Company,  the  Denver  &  Eio  Grande 
Eailway  Company,  the  Denver  &  Eio  Grande  Western 
Eailway  Company,  and  The  Southern  Pacific  Company. 

Plummer,  Perry  &  Company  v.  The  Union  Pacific  Eail  » 
WAY  Company  and  The  Southern  Pacific  Eailway  Company, 
Two  cases. 

The  Lincoln  Board  of  Trade  v.  The  Burlington  &  Mis- 
souri Eiver  Eailroad  Company  in  Nebraska,  the  Chicago, 
Burlington  &  Quincy  Eailroad  Company,  the  Denver  & 
Rio  Grande  Eailway  Company,  the  Denver  &  Eio  Grande 

Western  Eailway  Company,  and  the  Southern  Pacific  Eail- 
way Company. 

G.  M.  Ijimbertson  and  0.  P.  Mason,  for  defendants. 

Charles  IL  Tweed  and  W,  H,  L.  Barnes,  for  The  Southern 
Pacific  Company. 

Edw.  O.  Wolcott  and  J.  F.  Vail,  for  the  Denver  &  Eio  Grande 
Ey.  Co.,  and  the  Denver  &  Eio  Grande  Western  Ey.  Co. 

C.  J.  Green,  T.  M.  Marquette  and  Wirt  Dexter,  for  the 
Chicago,  Burlington  &  Quincy  E.  E.  Co.,  and  Burlington  & 
Missouri  Eiver  E.  E.  Co.,  in  Nebraska. 

J,  M.  Thurston,  Shellabarger  c&  Wilson  and  A . «/.  JFbppleton, 
for  the  Union  Pacific  Ey.  Co. 
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memorandum. 
By  the  Commission: 

In  all  these  cases  complaint  was  made  of  the  rates  charged* 
by  defendants  for  the  transportation  of  freights  from  Pacific 
Coast  points  to  Lincoln.  The  rates  were  higher  than  were 
charged  for  the  transportation  of  like  freights  from  the  same 
points  to  Omaha;  and  the  defendant  roads  were  charged 
with  unjust  discrimination  as  against  the  people  and  tradera. 
of  Lincoln  in  making  them  so. 

In  some  of  the  cases  a  violation  of  the  ^Uong  and  short, 
haul  clause "  of  the  fourth  section  of  the  Act  to  regulate 
commerce  was  charged ;  one  of  the  lines  on  which  Pacific 
Coast  shipments  were  made  to  Omaha  being  through  Lin- 
coln, and  Omaha  being  neyeiiheless  given  the  lower  rate. 

In  the  cases  to  which  the  Union  Pacific  Company  is  a 
party  a  further  question  was  raised,  whether  the  people  of 
Lincoln,  on  the  ground  of  representations  which  were  made 
to  them  when  the  road  from  Valley  to  their  city  was  con- 
structed— that  they  should  have  the  same  rates  from  the 
Pacific  coast  which  should  be  given  the  Missouri  river 
points — might  not  now  require  the  company  to  make  good 
their  promise,  or,  as  it  is  called  in  the  record,  their  guaranty. 

The  questions  were  fully  argued  by  counsel  and  submitted 
for  decision,  but  before  decision  had  been  filed  the  defend- 
ant  carriers  had  n^ade  such  changes  in  their  transconti- 
nental rate  sheets  as  would  put  Lincoln  on  an  equal  footing 
with  Omaha  and  other  Missouri  river  points,  and  give  it  the 
same  rates  for  the  transportation  to  it  of  merchandise  from 
points  on  the  Pacific  coast.  The  principal  grounds  of  com- 
plaint set  out  in  the  several  petitions  were  thus  removed. 

Under  these  circumstances  no  opinion  is  filed,  and  the. 
complainants  have  leave  to  withdraw  their  petitions. 
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THE  PENNSYLVANIA  COMPANY,  Operating  the  Jef- 

FERSONYILLE,  MaDISON   &  INDIANAPOLIS    BaILROAD,  V.    THE 

LOUISVILLE,  NEW  ALBANY  &  CHICAGO  BAIL- 
WAY  COMPANY. 

THE  CHICAGO,  St.  LOUIS  &  PITTSBUBGH  BAIL-^ 
BO  AD  COMPANY  v.  THE  CLEVELAND,  CINCIN- 
NATI, CHICAGO  &  St.  LOUIS  BAILWAY  COM- 
PANY. 

The  Commission  does  not  give  opinions  on  abstract  questions. 

Where  a  case  involving  the  reasonableness  of  rates  has  been  disposed  of 
by  the  carrier  assenting  to  the  rates  demanded,  no  opinion  will  be 
expressed  on  the  rates  which  have  been  abandoned,  even  though  the 
parties  request  it. 

Such  a  course  is  particularly  advisable  and  proper  when  it  is  apparent  that 
other  parties  than  the  one  complained  of  are  interested  in  the  question, 
and  have  not  had  the  opportunity  to  be  heard  upon  it. 

MEMORANDUM. 

In  these  two  cases  unjust  discrimination  in  respect  to 
mileage  tickets  was  charged  against  the  respondents.  When 
the  cases  were  called  for  hearing,  counsel  representing  all 
the  parties  stated  to  the  Commission  that  such  changes  had 
been  made  by  the  respondents  as  removed  the  cause  of  com- 
plaint. They  stated  further,  however,  that  the  question 
whether  that  which  had  been  complained  of  was  in  law  jus- 
tifiable was  one  of  impoi-tance  as  well  as  of  doubt,  and  as 
precisely  the  same  thing  might  hereafter  be  done  by  the 
same  or  other  carriers,  unless  it  was  adjudged  to  be  illegal, 
they  would  be  glad  to  have  the  Commission  consider  and 
pass  upon  it  now,  as  it  would  have  been  required  to  do  had 
the  controversy  continued. 

The  Commission,  however,  held  that,  there  being  no  longer 
a  controversy  in  these  cases  upon  which  judgment  could  be 
pronounced,  the  question  which  had  been  in  issue  had  now 
become  abstract,  and  might  never  again  be  of  practical  impor- 
tance; if  it  did  become  important  by  reason  of  some  one 
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insisting  upon  and  assuming  to  exercise  the  right  to  do  tlio 
supposed  illegal  act,  such  person  would  be  expected  to  defeud 
it  and  present  the  reasons  in  its  favor. 

At  present  no  one  was  making  practical  assertion  of  the 
right.  It  was  obviously,  therefore,  a  dictate  of  prudence  as 
well  as  of  propriety  to  decline  to  consider  the  question  now. 
It  will  be  more  in  accordance  with  sound  principle  to  assume 
that  if  the  conduct  complained  of  was  illegal,  and  the  par- 
ties guilty  of  it  have  ceased  to  violate  the  law,  and  are  now 
observing  it,  they  will  continue  in  their  observance  from  this 
time  on.  See  In  re  Order  of  Railway  Conductors,  1  I.  C. 
C.  Rep.  8 ;  In  re  Traders'  &  Travelers'  Union,  lb.  8 ;  In  re 
Iowa  Barbed  Steel  Wire  Co.  lb.  17 ;  In  re  St.  Louis  Millers' 
Association,  lb.  20 ;  In  re  Disabled  Soldiers  &  Sailors,  lb. 
28 ;  Bishop  v.  Duval,  3  lb. 

J.  T.  Brooks,  for  complainants. 

On  the  same  day  there  was  called  for  hearing  the  case  of 
The  American  Wire  Nail  Co,  v.  The  Qiieen  <&  Creace^it  last 
Ireight  Line^  and  otherny  in  which  unjust  discrimination  in 
rates  on  cut  over  wire  nails  was  charged.  In  that  case  coun- 
sel stated  that  the  only  respondent  which  had  actually  made 
the  discrimination  had  now  so  changed  its  rate  sheets  as  to 
do  away  with  it.  It  was  further  stated,  however,  that  the 
discrimination  resulted  from  the  classification  of  the  South- 
ern Railway  &  Steamship  Association,  and  they  desired  to 
have  the  Commission  pass  upon  the  question  whether  the 
classification,  as  it  related  to  the  traffic  in  question,  was 
justifiable.  The  Commission  replied  that  this  would  be 
improper,  for  the  double  reason  that  it  was  no  longer  claimed 
that  the  respondent  who  had  made  the  obnoxious  discrim- 
ination was  persisting  in  it,  and  also  that  the  classification 
which  it  is  desired  to  assail  only  came  in  question  in  the  case 
incidentally,  and  the  parties  who  may  be  supposed  interested 
to  defend  it  have  not  been  summoned  for  that  purpose,  and 
are  not  here. 

E.  J.  Buffingto7iy  for  complainant. 
George  Hoadly^  Jr.^  for  respondents. 
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JAMES  &  ABBOTT  v.  THE  EAST  TENNESSEE,  VIR. 
GINIA  &  GEORGIA  RAILWAY  COMPANY;  THE 
NORFOLK  &  WESTERN  RAILROAD  COMPANY ; 
THE  SHENANDOAH  VALLEY  RAILROAD  COM- 
PANY; THE  CUMBERLAND  VALLEY  RAILROAD 
COMPANY;  THE  PENNSYLVANIA  RAILROAD 
COMPANY;  THE  NEW  YORK,  NEW  HAVEN  & 
HARTFORD  RAILROAD  COMPANY;  and  the  NEW 
YORK  &  NEW  ENGLAND  RAILROAD  COMPANY. 


Complaint  filed  February  18,    1889.     Answers  filed  separately,  the  last, 
April  19,  1889.     Heard  May  2,  1889.     Decided  September  25,  1889. 


1.  Greater  Chakob  for  a  Shorter  Distance. — When  combined  eompeU- 

tion  by  rail  and  wetter  do  not  jtuUfy  it.  The  presence  of  combined  rail 
and  water  competition  at  a  longer-distance  point  does  not  justify  a 
greater  charge  for  a  shorter  distance  while  the  carrier  maintains  the 
shorter-distance  rate  where  such  competition  is  of  greater  force  and 
more  controlling  than  at  the  longer-distance  point. 

2.  ^kWA,— Where  freights  have  paid  local  rates.    Nor  does  the  fact  that  the 

freight  is  lumber  which  has  paid  a  local  rate  over  the  roads  of  the 
defendants  or  of  other  railroad  companies  to  the  longer-distance  point 
justify  such  greater  charge  for  a  shorter  distance. 

3.  Sahk.— Empty  cars  and  return  loads.    Nor  is  such  greater  charge  justified 

by  the  fact  that  the  lumber  business  of  the  roads  of  a  connecting  line 
or  any  of  them  was  done  in  cars  which  carried  machinery  to  the  longer- 
distance  point  when  profitable  return  loads  were  not  always  to  be  had. 

4.  Same. — Bulk  and  value  of  the  freight.    Nor  does  a  difference  in  the  bulk 

and  value  of  lumber  Justify  such  greater  charge  when  the  carriers  in 
their  published  rate  sheets  put  the  lumber  in  the  same  class  and  at  the 
same  rate. 

5.  Reasonable  Rates. — Distance  as  a  fneasure  of  railroad  service.    Distance 

is  not  always  the  controlling  element  in  determining  what  isa  reasonable 
rate,  but  there  is  ordinarily  no  better  measure  of  railroad  service  in 
carrying  goods  than  the  distance  they  are  carried. 
And  where  the  rate  of  freight  charges  over  one  line,  on  similar  freight 
carried  from  neighboring  territory  to  the  same  market,  is  considerably 
greater  than  over  other  lines  for  distances  as  long  or  longer,  such  greater 
rate  Is  held  to  be  excessive  and  should  be  reduced. 
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A.  B,  PainCy  for  complainants. 

William  M.  Baxter^  for  the  East  Tennessee,  Virginia  h 
Georgia  Railway  Co.  and  other  defendants. 
Enoch  Tottejiy  for  the  Pennsylvania  R.  R.  Co. 

REPORT  AND   OPINION  OP  THE  COMMISSION. 

Morrison,  Commissioner: 

This  is  a  complaint  of  the  transportation  charges  on  lum- 
ber carried  from  Johnson  City,  Tennessee,  to  Boston,  Mas- 
sachusetts. 

The  rate  of  which  complaint  is  made  is  thirty-six  cents  per 
hundred  pounds  of  lumber  in  the  car-load  for  a  distance  of 
nine  hundred  and  eleven  miles,  though  from  the  more  distant 
point  of  Atlanta,  Georgia,  twelve  hundred  and  forty  miles,  a 
lower  rate  of  thirty-four  cents  is  charged,  which  is  alleged  to 
be  in  violation  of  the  Fourth  Section  of  the  Act  to  regulate 
commerce.  From  Macon,  Georgia,  to  Boston,  the  freight 
charge  is  the  same  as  from  Johnson  City,  four  hundred  and 
seventeen  miles  the  shorter  distance  over  the  same  line. 

The  complainants  aver  that  said  railroad  companies  form 
under  joint  trafiBic  arrangements  one  connecting  through  line 
and  in  carrying  lumber  at  these  rates  perform  for  others  a 
much  greater  service  for  the  same  compensation  and  for 
others  again  a  much  greater  service  for  less  compensation 
than  is  exacted  and  received  from  the  complainants  as  ship- 
pers from  Johnson  City.  They  further  aver  that  the  rate  so 
exacted  from  them  restricts  and  injures  their  business,  that 
their  reasonable  request  for  its  reduction  has  been  refused 
and  they  are  obliged  in  their  trade  to  ship  over  said  roads. 
They  therefore  complain  and  ask  that  the  Johnson  City  rate 
may  be  so  reduced  as  to  bear  a  just  relation  to  the  rates 
charged  from  Macon  and  Atlanta,  and  that  they  may  be 
granted  such  other  relief  as  may  be  found  on  investigation 
to  be  reasonable. 

The  defendant  Railroad  Companies,  answering  separately, 
admit  that  the  rates  charged  and  the  distances  are  the  same 
as  stated  in  the  complaint,  and  aver  that  said  rates  are  made 
by  the  East  Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany, the  initial  or  sending  company,  and  that  as  forwarders 
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the  other  companies  are  not  responsible  for  the  rates  so  made. 
Defendants  deny  that  the  rates  on  lumber  carried  over  their 
roads  are  unjust  or  unreasonable,  and  aver  that  the  reasons 
justifying  the  said  rates  of  thirty-six  cents  and  thirty-four 
cents  per  hundred  pounds,  respectively,  from  Macon  and 
Atlanta,  distant  thirteen  hundred  and  twenty-eight  and  twelve 
hundred  and  forty  miles  from  Boston,  as  compared  with  the 
rate  of  thirty-six  cents  per  hundred  pounds  for  the  shorter 
distance  from  Johnson  City  to  Boston,  are  as  follows : 

"  a. — That  the  rates  in  the  State  of  Georgia  are  fixed  and 
controlled  by  the  Bailroad  Commissioners  of  that  State,  that 
Commission  fixing  the  charges  for  transportation  to  coast 
cities  from  mills  in  the  State  of  Georgia." 

"  J.— The  fact  of  water  competition  from  Brunswick,  Geor- 
gia, on  the  Atlantic  ocean  to  Boston  and  other  North  Atlantic 
points ;  that,  adding  the  rate  from  the  mills  to  Brunswick,  as 
fixed  by  the  Bailroad  Commissioners  of  Georgia,  to  the  rate 
given  by  the  coast-line  water  carriers  to  Boston,  the  aggre- 
|i;ate  is  less  than  the  amount  charged,  as  aforesaid,  upon  the 
tariffs  of  the  respondents  on  their  through  railroad  carriage 
from  Macon  and  Atlanta  to  Boston." 

"  c, — A  large  amount  of  freight  is  received  at  Atlanta  and 
Macon  from  eastern  cities,  including  Boston,  the  cars  con- 
taining which  would  have  to  return  empty  in  large  part,  but 
for  the  fact  that  they  can  be  returned  loaded  with  lumber." 

**</. — The  reason  why  the  Atlanta  charge  is  the  same  as 
that  from  Macon  (the  Atlanta  charge  is  two  cents  lower) 
arises  from  the  fact  that  lumber  shipped  from  Atlanta  is  man- 
ufactured at  mills  a  considerable  distance  from  that  city,  and 
transported  there  over  local  roads  before  being  marketed." 

"«.—  That  the  lumber  shipped  from  Johnson  City  is  for  the 
most  park  poplar  lumber,  while  that  which  goes  from  Georgia 
territory  is  exclusively  Georgia  pine ;  and  that  the  rate  per 
hundred  pounds  per  mile  for  hauling  poplar,  by  reason  of 
its  greater  bulk,  should  reasonably  be  greater  than  that  for 
hauling  pine." 
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The  amended  answer  of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company  states  that  the  rate  from  Macon, 
Georgia,  to  Boston  is  two  cents  higher  than  from  Atlanta  to 
Boston,  the  statement  in  its  original  answer  that  the  rate  was 
the  same  being  a  mistake — and  for  further  answer : — 

"  That  poplar  lumber  is  of  much  greater  value  than  the 
yellow  pine  lumber  of  Georgia,  and  upon  that  ground  also 
it  should  bear  a  higher  rate  than  yellow  pine." 

The  rate  of  charges  and  the  distances  to  which  the  charges 
apply  are  admitted  to  be  as  stated  in  the  complaint,  and 
additional  facts  are  found  on  investigation,  viz : 

I.  The  complainants  are  lumber  merchants  and  have  in 
connection  with  their  business  invested  a  considerable  sum 
at  Johnson  City,  Tennessee,  where  they  buy  poplar  lumber 
and  ship  it  over  the  defendants*  roads  to  Boston,  the  com- 
plainants' place  of  business.  The  lumber  is  there  sold  in 
competition  with  similar  lumber  carried  to  that  market  at 
lower  aggregate  rates. 

Some  of  the  points  from  which  the  competing  lumber  is 

shipped  are : 

Miles.         Rate. 

^  Kan^wh^  *°^}  ^®®*  ^*'  distance  from  Boston,  8«0,  26ct8.  per  100  lbs. 

Milton    and    St.{         **  **  *•  1,000, 29       •*  ** 

Albans,  > 

Ashevilleand        -N.  C,  "  **  and  -  33      **  ** 

Hot  Springs,)  978) 

II.  The  defendants'  several  lines  form  a  through  and  con- 
necting line  over  which  lumber  and  other  property  are  car- 
ried to  Boston  and  other  northeastern  points  from  various 
places  in  the  States  of  Tennessee,  Georgia,  Alabama,  and 
Mississippi,  on  the  lines  of  the  East  Tennessee,  Virginia  & 
Georgia  Eailway  Company,  including  Johnson  City,  Tennes- 
see, and  Atlanta  and  Macon,  Georgia,  on  one  and  the  same 
line.  Such  through  line  extends  from  Boston  southwesterly 
to  Cleveland,  Tennessee,  and  from  there  curves  southeast- 
erly to  the  coast  at  Brunswick,  Georgia.  Defendants  have 
another  line,  being  the  same  as  that  described  above,  from 
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Boston  to  Cleveland,  and  from  there  extends  through  Chat- 
tanooga, Tennessee,  Decatur,  Alabama,  Corinth,  Mississippi, 
and  to  the  Mississippi  river  at  Memphis,  Tennessee. 

III.  The  charges  complained  of  were  in  force  in  1885, 
when  complainants  commenced  shipping  lumber  from  John- 
son City.  Of  the  Atlanta  rate,  34  cts.,  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  receives  8  9-10  cts.  for 
the  haul  over  its  line  to  Bristol,  and  the  other  defendants 
251-10  cts.  for  the  haul  over  their  lines  east  of  Bristol.  The 
Johnson  City  rate,  36  cts.,  is  divided,  4  cts.  to  the  East  Ten- 
nessee, Virginia  &  Georgia  Railway  Company  for  the  haul 
to  Bristol  and  32  cts.  to  the  lines  east  of  Bristol.  The  4 
cts.  which  goes  to  the  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  is  arbitrary  and  would  be  the  same  under 
the  traffic  arrangement  of  defendants  if  the  through  rate 
were  reduced  or  increased.  The  local  rate  from  Atlanta  to 
Johnson  City  is  12^  cts.  per  hundred  pounds. 

The  defendants'  rates  on  goods  of  the  first  class  are  : 

Miles. 

Between  Boston  and  Atlanta 1240  $1.14  per  100  lbs. 

Macon 1328  1.09 

Moore's  Mills..  1251  1.33 

Holton 1318  1.33 

BuUard's 1343  1.33 

"    Memphis  and  Johnson  City . .     527  1.08 

"     Bristol 552  .92 

IV.  The  Railroad  Commissioners  of  Georgia  are  author- 
ized to  establish  maximum  rates  in  that  State,  and  have 
established  rates  on  lumber  in  the  car-load  of  24,000  pounds, 

viz: 

Miles. 

Between  Atlanta  and  the  coast  at  Savannah ....  295,  $24.00 

**     Brunswick ....   279,    23.00 

Macon  "  "      Savannah 192,    2&.<K) 

"     Brunswick 189,    19.00 

Atlanta  and  Macon 90,    13.00 

The  rates  to  the  coast  combined  with  the  ocean  rate  usu- 
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ally  prevailing  from  coast  points  make,  nominally,  a  lower 
rate  by  rail  and  water  route  from  Atlanta  and  Macon  than 
the  all-rail  rates  charged  by  the  defendants.  The  Southern 
Railway  &  Steamship  Association,  composed  of  the  principal 
lines  of  transportation,  l|oth  rail  and  water,  between  eastern 
cities  and  points  in  the  southeastern  States,  assumes  to 
adjust  rates  from  and  to  certain  designated  association  and 
competing  points  in  the  southeastern  territory,  including 
Atlanta  and  Macon,  Georgia.  In  such  adjustment  the  right 
is  conceded  to  the  water  routes  to  take  a  rate  below  the  all- 
rail  route,  ranging  from  8  cts.  per  hundred  pounds  on  goods 
paying  the  highest  rates,  to  2  cts.  on  goods  paying  the  low 
rates  usually  imposed  on  lumber.  In  practice  these  adjust- 
ments are  not  respected  and  lumber  is  carried  by  coast 
routes  from  Atlanta  to  Boston  as  low  as  26  cents  per  hun- 
dred pounds.  The  all-rail  route  has  the  advantage  in  time 
required  for  delivery,  in  risk,  in  expense  of  handling  and  in 
being  less  damaging,  especially  to  the  better  qualities  of 
pine  flooring. 

V.  Georgia  lumber  is  largely  manufactured  at  mills  near 
the  coast  and  goes  to  Boston  and  other  north  Atlantic  points 
by  the  part  rail  and  water  route  through  Brunswick  or  Savan- 
nah at  rates  not  above  22  cts.  From  these  mills,  or  some  of. 
them,  the  all-rail  route  is  1,400  miles  long,  and  from  others 
longer. 

YI.  For  Atlanta  and  Macon  business  to  the  coast  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Company,  defendant, 
which  reaches  the  coast  at  Brunswick,  competes  with  the 
Central  of  Georgia,  reaching  the  coast  at  Savannah. 

For  Boston  business,  all-rail,  the  defendants  compete  at 
Macon  with  the  Central  of  Georgia  and  connections.  From 
Atlanta  defendants'  chief  competitor,  all-rail,  is  the  Rich- 
mond &  Danville  R.  R.  and  connections.  The  several  all- 
rail  routes,  including  defendants',  make  the  same  rate  from 
crossing  and  competing  stations  to  north  Atlantic  cities,  and 
all  charge  higher  rates  for  shorter  distances  from  and  to 
intermediate  places  in  Georgia  and  adjacent  States.  For 
Johnson  City  business  the  defendants  have  no  competitor. 
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YII.  It  is  in  testimony  that  the  lumber  business  of  the 
East  Tennessee,  Virginia  &  Georgia  road  from  Georgia  last 
year  was  largely  in  cars  which  qarried  machinery  to  that 
State.  The  entire  tonnage  north  and  south  over  that  road  is 
not  stated  for  any  year  or  series  of  years.  The  tonnage  over 
the  line  of  the  Norfolk  &  Western  Company  is  about  the 
same  in  both  directions.  No  testimony  was  offered  as  to  the 
tonnage  in  either  direction  over  the  other  defendant  roads. 

Vm.  The  lumber  shipped  from  Atlanta  is  first  shipped 
there  over  the  East  Tennessee,  Virginia  &  Georgia  or  some 
other  railroad.  The  Johnson  City  lumber  is  poplar.  Geor- 
gia lumber  is  yellow  pine,  part  kiln-dried  flooring  and  part 
plank  and  dimension  stuff  used  for  car  construction  and 
house  building,  for  which  purposes  poplar  is  not  used.  In 
Boston  the  selling  price  of  kiln-dried  yellow  pine  is  $40;  of 
other  yellow  pine  $20,  and  of  poplar  $30  per  thousand  feet. 
At  Atlanta  pine  is  worth  from  four  to  fourteen  dollars,  and 
the  selling  price  of  poplar  is  greater  than  pine.  Poplar  is 
lighter,  but  more  is  loaded,  and  the  freight  is  more  on  the  car 
load  at  the  same  rate  per  hundred.  In  the  defendants'  pub- 
lished classification  of  lumber  yellow  pine  and  poplar  are 
classed  together  and  given  the  same  rates.  They  are  so 
classed  and  rated  as  a  rule  by  the  carriers  of  the  country. 

The  provision  of  the  Act  to  regulate  commerce  which 
makes  the  greater  charge  for  the  shorter  distance  unlawful 
declares : 

"  Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  Act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers  or  of  like  kind  of  property,  under  substan- 
tially similar  circumstances  and  conditions,  for  a  shorter  than 
for  a  longer  distance  over  the  same  line,  in  the  same  direc- 
tion, the  shorter  being  included  within  the  longer  distance." 

That  the  charges  complained  of  are  in  violation  of  this 
section  of  the  statute  if  the  transportation  from  both  Atlanta 
and  Johnson  City  is  done  under  substantially  similar  circum- 
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stances  and  conditions  is  not  questioned.  The  defendants 
deny  that  it  is  so  done.  They  contend  that  they  and  other 
carriers  of  trafiBic  by  all-i:ail  routes  north  to  north  Atlantic 
points  compete  for  such  traffic  at  Macon  and  Atlanta  with 
carriers  by  rail  and  water,  by  rail  south  to  the  coast,  thence 
by  sea  to  such  north  Atlantic  points ;  that  no  such  competi- 
tion exists  at  Johnson  City;  and  that  the  presence  of  this 
competition  at  the  former  two  places  and  not  at  the  lattei 
makes  the  circumstances  of  the  traffic  dissimilar  and  justifies 
the  higher  rate  for  the  shorter  distance.  This  contention  is 
based  on  the  supposition  that  the  competition  by  the  coast 
route  compels  the  acceptance  of  thirty-four  cents  from  Atlanta, 
and  that  thirty-four  cents  is  less  than  what  may  be  reason- 
ably charged  from  Johnson  City. 

The  expense  of  handling  and  carrying  the  various  classes 
is  so  unequal  that  any  eflfort  to  fix  the  cost  of  moving  any 
particular  class  of  freight  must  be  satisfied  with  an  intelli- 
gent estimate.  The  average  for  all  classes  over  the  road  mak- 
ing this  rate  was  last  year  five  and  eight-tenths  mills  per  ton 
per  mile.  Lumber  is  inexpensive  freight  and  very  much 
below  the  average  in  cost  of  transportation.  This  cost  is  so 
important  an  element  in  determining  what  transportation 
charges  may  lawfully  be,  that  the  .difference  in  charges  on 
the  several  classes  indicate  something  like  the  relative  differ- 
ence in  the  cost  of  carrying  each. 

The  fact  that  railroad  charges  are  two,  three,  or  more 
times  as  high  on  the  mass  of  freights  carried,  and  lower  on 
none,  practically,  than  on  lumber,  shows  how  very  much 
below  the  average  cost  on  all  freights  the  cost  of  carrying 
lumber  must  be.  But  comparatively  low  as  the  transporta- 
tion expense  is,  it  is  still  questionable,  when  the  lumber  is  of 
a  kind  not  subject  to  injury  from  carriage  by  water,  whether 
or  not  carriers  by  all  rail  can  share  in  the  Boston  traffic,  from 
the  productive  lumber  regions  near  the  Georgia  coast,  with- 
out imposing  some  part  of  the  burden  on  shorter  distance 
freight  shipped  from  more  interior  stations.  Such  carriers 
to  take  part  in  this  traffic  from  stations  nearer  to  the  coast 
than  to  Atlanta  and  Macon  must  accept  less  than  four  cents 
;ier  ton  per  mile  for  the  haul  to  Boston. 
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The  defendants'  rate  of  charges  from  Atlanta  and  Macon 
is  scarcely  five  and  a  half  mills  per  ton  per  mile.  This  is 
not  claimed  nor  believed  to  be  higher  than  is  reasonable  for 
the  service,  and  some  greater  charge  from  these  places  might 
be  legal.  But  moderate  as  this  charge  may  be,  its  long  con- 
tinuance must  be  taken  as  proof  that  it  is  profitable  to  the 
roads. 

Yet  with  this  all-rail  rate  in  force  lumber  is  largely  carried 
by  the  part  rail  and  water  route,  the  all-rail  route  chiefly 
relying  on  orders  for  shipments  to  be  made  immediately,  or 
from  the  interior  of  Georgia,  or  to  interior  eastern  points, 
and  on  shipments  of  a  kind  not  safely  made  by  water.  It 
thus  appears  that  the  competition  is  such  that  to  share  in 
this  business  the  defendants  must  accept  a  rate  proportion- 
ally lower  than  what  might  be  reasonable  for  all  their  busi- 
ness of  a  like  kind  from  all  their  stations,  but  it  by  no  means 
follows  that  the  rate  accepted  is  below  what  would  be  rea- 
sonable from  Johnson  City,  the  shorter  distance  by  three 
hundred  and  twenty-nine  miles. 

Competition  at  longer  distance  points  with  coast-route 
carriers  which  might  warrant  the  making  of  a  rate  propor- 
tionally lower  than  what  might  be  reasonable  on  all  the  busi- 
ness of  a  road  can  not  lawfully  operate  to  increase  the 
charges  for  shorter  distances.  Nor  could  such  competition 
have  that  effect  if  it  were  such  as  to  justify  a  higher  rate  for 
some  shorter  distance.  In  either  case  it  might  have  the  effect 
of  lowering  one  or  the  other  reasonable  rate,  or  both,  to 
avoid  unjust  discrimination  or  prevent  undue  advantage  to 
some  particular  traffic,  locality,  or  person.  For  instance,  we 
may  assume  the  Johnson  City  and  Atlanta  lumber  rates 
should  be  less  disproportionate,  and  that  the  reasonable  rate 
would  be  from  the  former  thirty-three,  from  the  latter  thirty- 
seven,  and  from  Rice  City,  half-way  between  the  two,  thirty- 
five  cents.  Dissimilar  circumstances  which  might  justify  a 
reduction  of  the  Atlanta  rate  from  thirty-seven  to  thirty-foui 
cents  could  not  increase  the  reasonable  rates  for  the  two 
shorter  distances. 

The  ascertained  facts  taken  in  connection  with  the  rates 
in  dispute  do  not  establish  defendant's  contention  that  the 
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rail  and  water  or  coast-route  competition  is  so  controlling  as 
to  compel  the  all-rail  lines  to  accept  the  lower  rate  from 
Atlanta.  The  Georgia  Bailroad  Commissioners'  maximum 
rate. from  Macon  to  the  coast  is  lower  by  four  dollars  on  the 
car-load  than  the  Atlanta  rate  to  the  coast,  and  the  through 
rate  by  the  coast  is  lower  from  Macon  than  from  Atlanta.  If 
the  low  cost  of  the  part  rail  and  part  water  route  could  com- 
pel the  low  rate  of  thirty-four  cents  from  Atlanta,  it  would 
force  a  still  lower  rate  at  Macon  instead  of  admitting  the 
higher  rate  of  thirty-six  cents  maintained  there.  The  posi- 
tion of  the  defendants  that  coast-route  competition  forces  and 
justifies  a  lower  rate  from  Atlanta  than  from  Macon  and  John- 
son City  is  contradicted  by  the  higher  rate  at  Macon,  from 
which  the  coast-route  is  shorter,  less  expensive,  and  at  which 
the  competition  is  more  controlling. 

To  avoid  its  eflfect  or  to  explain  this  contradiction  in  their 
rates  the  defendants  state  the  fact  that  lumber  shipped  from 
Atlanta  is  first  carried  there  by  railroad  and  has  paid  a  local 
rate  from  the  mills,  and  this  fact  is  pressed  as  a  reason  why 
the  charge  from  Atlanta  should  be  lower  than  from  Macon. 

When  freight  is  oflFered  to  the  defendant  companies  for 
shipment  it  is  their  duty  to  take  it  for  what  they  can  get,  not 
above  a  reasonable  compensation  for  the  service  to  be  per- 
formed by  them  and  not  below  a  rate  which  will  yield  them  a 
profit.  The  duty  of  equalizing  rates  beyond  their  through 
line  is  not  imposed  on  them  as  receivers  of  freight  for  ship- 
ment. What  concerns  them  relates  to  the  transportation  of 
the  goods  and  the  charges  for  the  service.  The  origin  of  the 
goods  or  the  fact  that  lumber  comes  to  their  roads  from  the 
mill  or  over  some  other  railroad  or  over  a  wagon  road  is  not 
an  element  which  enters  into  the  question  of  what  they  may 
reasonably  demand  for  the  transportation  services  they  are 
to  render.  This  equitable  rule  is  not  altered  in  the  case 
under  consideration  by  the  statement  of  the  traffic  manager 
of  one  of  the  defendant  companies  who,  as  a  witness,  said  : 
"  We  have  already  brought  that  lumber  from  the  local  cities 
to  Atlanta."  When  freight  is  taken  up  at  Macon  or  elsewhere 
and  delivered  at  Atlanta  for  sale  or  other  purpose  not  inci- 
dent and  necessary  to  through  transportation,  the  shipment 
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18  complete,  and  when  such  freight  is  forwarded  the  carriage 
from  Atlanta  is  a  new  undertaking.  The  character  of  a  local 
shipment  between  the  cities  or  between  the  mills  and  cities 
of  Georgia  is  the  same  when  made  by  the  defendants  or  some 
one  of  them  as  if  made  by  some  other  railroad  company,  and 
whether  made  by  one  or  the  other  it  cannot  legally  have  the 
effect  of  raising  or  lowering  the  charges  for  transportation  of 
the  freight  when  re-shipped. 

The  investigation  shows  that  the  Atlanta  Lumber  Com- 
pany, doing  business  at  Atlanta,  owns  saw-mills  at  Amoskeag, 
Oeorgia,  on  the  East  Tennessee,  Virginia  and  Georgia  road, 
nearer  the  coast  than  Atlanta  or  Macon.  The  rule  insisted 
upon  by  the  defendants  permits  the  Lumber  Company  to 
bring  its  lumber  through  Macon  to  Atlanta  for  sale,  and  if 
that  is  not  satisfactory,  then  the  lumber  may  be  re-shipped 
to  Boston  or  other  markets  two  cents  lower,  because  it  has 
once  paid  a  railroad  charge.  No  such  preference  is  offered 
to  the  Lumber  Company  or  other  shippers  who  would  test 
the  Macon  Market.  When  that  market  has  been  tried  with- 
out success  the  property  may  be  re-shipped,  but  at  no  lower 
rate  in  consideration  of  the  freight  having  paid  a  local  charge 
over  a  railroad  lo  Macon ;  that  preference  and  advantage  is 
given  to  Atlanta  alone.  The  rule  contended  for  makes  unjust 
discrimination  easy  and  encourages  undue  preference  to  par- 
ticular towns  and  cities  to  the  unreasonable  disadvantage  of 
others.  The  distance  to  Atlanta  from  Amoskeag  is  greater 
than  to  Macon,  but  the  rule  insisted  upon  applies  as  well  to 
freight  carried  the  same  distances  to  both  places,  when  car- 
ried bv  railroad.  It  was  shown  that  there  are  no  mills  at 
Atlanta,  and  that  lumber  is  not  manufactured  there.  The 
same  could  be  shown,  and  is  true,  as  to  Macon,  but  the  fact 
does  not  affect  the  question. 

The  defendants  further  urge  in  justification  of  their  rates 
what  is  stated  in  the  testimony  of  one  of  their  officers.  He 
says,  **  We  carry  a  good  deal  of  machinery  into  Georgia,  and 
lately  have  been  carrying  a  great  many  iron  rails ;"  and, 
again,  ^*  almost  our  entire  lumber  business  during  the  past 
twelve  months  has  been  brought  from  Georgia  in  cars  that 
went  there  loaded  with  machinery."     This  was  said  by  the 
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traffic  manager  of  the  East  Tennessee.  Virginia  and  Georgia 
Railway  Co.  of  that  road  and  its  lumber  traffic  in  the  past 
year,  but  gives  us  no  information  as  to  the  tonnage  of  the 
road  other  than  lumber.  We  are  without  information  as  to- 
the  aggregate  of  its  tonnage  in  diflferent  directions,  while  over 
the  Norfolk  &  Western,  which  connects  with  the  East  Ten- 
nessee, Virginia  &  Georgia,  traffic  north  and  south  is  nearly 
equal.  That  the  defendants  have  carried  freight  to  Georgia 
in  cars  for  some  of  which  profitable  return  loads  were  not 
always  obtainable  will  hardly  be  disputed.  But  there  ia 
nothing  in  this  fact  nor  does  the  investigation  show  anything 
to  warrant  the  conclusion  that  the  freight  over  defendant's 
line  is  exceptional  in  the  direction  of  movement  or  varies 
from  the  rule  applicable  to  roads  generally  that  at  one  period  or 
season  of  the  year  more  freights  go  in  one  direction ;  at  another 
season  more  in  the  opposite  direction.  The  rates  in  question 
are  not  casual  and  the  result  of  a  condition  of  things  first 
existing  in  the  last  twelve  months.  They  were  permanently 
established  and  substantially  the  same  before  the  Act  to  reg- 
ulate commerce  was  passed.  When  the  preponderance  of 
freight  is  so  largely  iji  one  direction  that  the  supply  of  empty 
cars  exceeds  the  demand  for  return  loads  at  full  rates,  it  ia 
not  unlawful  to  encourage  business  by  affording  transporta- 
tion on  less  profitable  terms.  Such  a  policy  of  business  pru- 
dence applied  to  the  case  we  are  considering  does  not  make 
it  necessary  to  receive  any  greater  compensation  for  the 
shorter  distance.  The  receipts  would  be  the  same  and  the 
expenses  less  if  the  empty  cars  were  drawn  to  Johnson  City 
and  there  loaded  with  lumber  at  the  same  rate  obtainable  for 
the  longer  distance. 

Next  it  is  urged  in  justification  of  the  rates  made  that  the 
Johnson  City  "  rate  per  hundred  pounds  per  mile "  should 
be  greater  because  the  poplar  is  of  greater  bulk,  and  also 
that  it  is  of  much  more  value,  and  on  these  grounds  should 
bear  a  higher  rate  than  the  yellow  pine.  The  space  required 
is  rightly  taken  into  account  in  the  adjustment  of  freight 
charges — when  the  bulk  is  so  considerable  in  comparison 
with  weight  as  to  occupy  space  which  if  taken  up  by  heavier 
freight  would  yield  larger  receipts.     This  is  not  such  a  case. 


JAMES  &  ABBOTT  V.  THE  E.  TENN.,VA.  &  GA.  RY.  CO.,  ET  AL.    237 

Here  it  is  shown  that  Georgia  pine  lumber  is  of  such  a  char- 
acter and  manufactured  in  such  lengths  and  shapes  that  the 
•car-load  is  lighter  and  the  freight  charges  less  at  the  same 
rate  per  hundred  pounds  than  on  the  car-load  of  poplar.  It 
thus  appears  the  expense  to  the  carrier  is  not  greater  for  the 
poplar.  The  ascertained  facts  show  that  the  difference  in  the 
price  at  the  place  of  shipment,  with  the  transportation  charges 
added,  and  the  price  in  the  eastern  market  leaves  the  larger 
profit  on  the  pine.  The  service  is  therefore  worth  more  to 
the  dealer  in  pine.  Some  varieties  of  pine  are  worth  double 
as  much  as  others,  both  in  Georgia  and  in  Massachusetts  mar- 
kets. In  Boston  the  poplar  is  worth  ten  dollars  per  thousand 
less  than  some  qualities  of  pine  and  ten  dollars  more  than 
other  varieties.  The  defendants  have  in  their  published  rate- 
sheets  classed  all  descriptions  of  pine  and  poplar  lumber 
together  and  named  the  same  rate  on  each.  We  think  they 
are  correctly  so  classed  and  rated. 

The  disproportion  in  the  charges  on  lumber  made  by 
defendants  is  found  in  greater  degree  in  their  charges  on 
goods  classed  and  rated  higher.  The  Boston  rate  from 
Atlanta  on  goods  of  the  first-class  is  $1.14.  From  Moore's 
Mills,  ten  miles  farther  south,  it  is  $1.33.  From  Macon,  still 
nearer  the  coast,  it  is  $1.09.  From  both  Holton,  ten  miles 
farther  from  the  coast,  and  Bullard's,  fifteen  miles  nearer  to 
the  coast  than  Macon,  the  rate  is  $1.33.  The  alleged  exist- 
ence of  coast-route  competition  by  rail  to  the  coast,  thence 
by  ocean  carriage,  is  urged  as  a  justification  for  this  system 
of  transportation  charges.  But  we  find  the  same  system  pre- 
vailing where  the  influence  of  the  Georgia  Commission  regu- 
lation and  the  coast-route  competition  is  not  felt.  Over 
defendant's  Memphis  line  the  rate  between  Memphis  and 
Bristol  is  ninety-two  cents.  Between  Memphis  and  Johnson 
City,  the  shorter  distance,  it  is  one  dollar  and  eight  cents. 
And  while  the  local  Georgia  rates  to  the  sea  and  the  low  cost 
of  ocean  transportation  are  influential  in  fixing  lumber  and 
other  rates,  these  relatively  unequal  rates  are  largely  the  result 
of  a  vicious  system  under  which  carriers  too  frequently  exact 
unreasonably  high  rates  at  places  where  there  is  no  other 
carrier  to  take  the  freight. 
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A  further  complaint  is  that  in  carrying  lumber  at  the  rate 
named  the  defendants  perform  for  some  of  their  customers 
greater  service  for  the  same  compensation,  and  for  others 
greater  service  for  less  compensation  than  is  demanded  and 
received  from  the  complainants.  The  relative  inequality 
of  the  charges  made  as  compared  with  the  service  rendered 
is  here  presented  and  urged  by  the  complainants  as  affording 
evidence  that  the  rate  charged  from  Johnson  City  is  unjust 
and  unreasonable  and  should  be  reduced.  Practically,  the 
only  matter  of  interest  to  the  complainants  is  how  much  they 
are  to  pay  and  to  the  defendants  how  much  they  are  ta 
receive  for  carrying  lumber  from  Johnson  City  Jo  Boston. 
The  complainants  aver  that  their  business  is  injured,  its 
growth  and  development  prevented,  by  these  freight  charges. 
Whatever  may  be  the  effect  of  the  disputed  rates  on  the 
complainant's  business,  it  will  hardly  be  questioned  that 
long-distant  transportation  charges  on  lumber  make  so  large 
a  part  of  its  price  that  any  considerable  disadvantage  in  the 
rates  paid  prevents  that  fair  competition  in  which  the  public 
has  an  interest. 

The  transportation  charges  on  lumber  from  Johnson  City 
to  Boston  are  considerably  more  in  the  aggregate  than  they 
are  from  West  Virginia  stations  on  the  Baltimore  &  Ohio 
road  nearly  as  distant,  or  from  West  Virginia  stations  on  the 
Chesapeake  &  Ohio  road  more  distant,  or  from  North  Caro- 
lina stations  on  the  Richmond  &  Danville  road  more  distant. 
Distance  is  not  always  the  controlling  element  in  determining 
what  is  a  reasonable  rate,  but  there  is  ordinarily  no  better 
measure  of  railroad  service  in  carrying  goods  than  the  dis- 
tance they  are  carried.  Asheville  and  Hot  Springs,  North 
Carolina,  are  practically  in  the  same  territory  with  Johnson 
City,  and  on  a  line  over  which,  in  the  absence  of  evidence  to 
the  contrary,  we  must  assume  freights  are  no  more  steady  or 
in  no  larger  volume  than  over  the  line  of  the  defendants. 
Unexplained,  these  lower  rates  are  not  without  significance^ 
for  in  comparison  with  them  the  Johnson  City  rate  is  excessive. 
In  the  division  of  the  Atlanta  rate  twenty-five  and  one-tenth 
cents  per  hundred  pounds  ( $60.24  on  the  car-load)  is  the 
part  accepted  by  the  other  defendant  companies  for  the  haul 
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over  their  roads  east  of  Bristol,  the  terminus  of  the  East 
Tennessee,  Virginia  &  Georgia  road.  The  fact  that  it  is 
accepted  and  yields  a  profit  tends  to  establish  the  fact  that 
their  portion  of  the  Johnson  City  rate,  which  is  thirty-two 
cents  ($76.80  on  the  car-load)  for  the  same  service,  is  exces- 
'  sive,  and  that  some  lower  rate  would  be  reasonable. 

Under  the  defendants'  traffic  arrangements  any  reduction 
made  in  the  through  rate  will  be  borne  by  the  lines  east  of 
Bristol,  and  a  reduction  to  thirty-three  cents,  which  would 
equalize  the  charge  from  Johnson  City,  Asheville,  and  other 
points  in  adjacent  territories,  would  leave  to  the  roads  east  of 
•  the  East  Tennessee,  Virginia  &  Georgia  twenty-nine  cents 
per  hundred  pounds,  or  nine  dollars  and  thirty-six  cents 
more  on  the  car-load  than  they  accept  for  the  same  service 
on  Atlanta  business. 

The  traffic  manager  gave  it  as  his  expert  opinion,  and  we 
doubt  not  honestly  enough,  that  thirty-six  cents  from  John- 
son City  was  a  reasonable  rate.  Opinion  as  to  what  is  a  rea- 
sonable rate  is  so  largely  ideal  that  it  needs  the  support  of 
convincing  facts  which  are  mainly  in  possession  of  railroad 
companies.  The  only  fact  offered  for  this  purpose  was  the 
statement  that  operating  expenses  of  his  road,  the  East  Ten- 
nessee, Virginia  &  Georgia,  for  freight  of  all  classes  were 
five  and  eight-tenths  mills  per  ton  per  mile.  The  operating 
expenses  on  the  Norfolk  &  Western  were  less  than  four  mills, 
whichis  exceptional ;  but  it  has  been  already  shown  how  low 
in  comparison  with  the  average  on  all  freight  must  be  the 
expense  on  such  freight  as  lumber.  The  difference  in  cost 
of  transportation  of  various  classes  of  freight  is  so  variable 
that  the  average  on  all  affords  little  assistance  in  ascertain- 
ing what  is  reasonable  for  carrying  the  very  low  grades  which 
are  moved  so  much  below  the  average  cost. 

The  claim  that  the  charges  the  complainants  are  made  to 
pay  are  excessive  is  sustained  by  facts  so  numerous  and  of 
such  a  character  as  to  be  convincing.  Twenty-nine  cents  for 
the  haul  east  of  Bristol  on  Johnson  City  business  will,  in  our 
opinion,  be  full  compensation  to  the  roads  which  receive 
but  twenty-five  and  one-tenth  cents  for  the  same  service  on 
business  from  Atlanta.     The  highest  rate  paid  from  the  pop- 
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lar-producing  territory  adjacent  to  Johnson  City  on  like 
traffic  destined  to  the  same  market  is  thirty-three  cents  per 
one  hundred  pounds,  and  any  higher  rate  than  thirty-three 
cents  from  Johnson  City  is,  as  we  believe,  unreasonable  and 
should  be  reduced. 
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ABIEL  LEONAED  v.  THE  CHICAGO  &  ALTON  EAIL- 
EOAD  COMPANY;  and  LOGAN  B.  CHAPPELLE  v. 
THE  SAME  COMPANY. 


Complaints  filed  March  14, 1889.    Answers  filed  April  8, 1889.    Heard  May 

29, 1889.    Decided  September  25,  1889. 


A  practice  had  existed  on  the  part  of  certain  carriers  of  live  cattle  to  make 
a  car-load  rate  irrespective  of  weight,  leaving  the  shipper  to  load  into 
the  car  as  many  cattle  as  he  pleased  and  was  able  to  put  into  it.  The 
carriers  substituted  for  this  practice  the  rule  that  while  naming  a  car- 
lot  rate  they  prescribed  a  minimum  weight  for  a  car-load  and  then 
charged  by  the  hundred  pounds  in  proportion  to  the  car-lot  rate  for  any 
excess  over  the  minimum.    Held  that  this  rule  was  not  unlawful. 

Prima  fade  the  new  rule  is  more  just  and  reasonable  than  the  practice  it 
supplanted,  since  the  charge  is  more  in  proportion  to  the  service  ren- 
dered. 

The  fact  that  some  difficulties  are  found  to  exist  in  the  prompt  and  accurate 
weighing  of  the  cattle  is  not  a  reason  for  abolishing  the  new  practice, 
but  rather  for  improving  and  perfecting  it. 

The  fact  that  by  the  action  of  certain  state  commissions  a  car  is  permitted 
to  be  loaded  by  the  shipper  at  discretion  without  the  car-lot  rate  being 
affected  thereby  is  not  a  reason  for  adopting  the  like  rule  in  interstate 
traffic  if  that  course  is  found  not  to  be  most  just  and  politic. 

The  grant  to  the  Federal  Government  of  the  power  to  regulate  interstate 
commerce  is  full  and  complete,  and  can  not  be  narrowed  or  encroached 
upon  by  state  authority,  either  directly  or  indirectly.  The  fact,  there- 
fore, that  one  or  more  states  have  adopted  a  particular  regulation  is  not 
a  reason  for  applying  it  to  interstate  commerce  if  in  itself  it  appeam 
to  be  objectionable.  State  action  will  always  be  treated  with  the  high- 
est  deference  and  respect,  but  can  not  be  allowed  to  control  in  matters 
within  the  Federal  jurisdiction. 

W.  M.  Williams  ancj  A.  F.  Rector ^  for  complainants, 
William  Brown  and  A,  F.  Walker ^  for  respondent. 

BEPOBT  AND  OPINION  OF  THE  COMMISSION. 

CooiiEY,  Chairman: 

These  two  cases  raise  the  same  questions  and  were  heard 
together,  it  being  agreed  that  all  the  evidence  that  should  be 
relevant  in  one  case  would  be  equally  applicable  to  the  other. 
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The  complaint  in  the  case  first  entitled  recites  that  com- 
plainant is  a  resident  of  Saline  county,  Missouri,  and  engaged 
in  the  business  of  raising,  feeding  and  shipping  stock ;  that 
on  January  21,  1889,  being  desirous  of  shipping  nine  car- 
loads of  cattle  over  the  Chicago  &  Alton  Kailroad  from  Mt. 
Leonard  station,  in  said  county  of  Saline,  to  the  city  of  Chi- 
cago, he  offered  for  such  shipment  one  hundred  and  eighty 
head  of  cattle,  being  under  the  customary  rule  nine  car-loads; 
that  on  making  such  offer  complainant  was  informed  by  the 
local  agent  of  respondent  that  the  rate  now  charged  by 
respondent  was  twenty-four  cents  per  hundred  pounds  in  car- 
load lots  of  twenty  thousand  pounds,  and  if  more  than 
twenty  thousand  pounds  were  loaded  into  any  car,  the  excess 
would  be  charged  for  at  twenty-four  cents  per  hundred 
pounds;  that  complainant  was  further  informed  by  said 
agent  th^t  twenty  thousand  pounds  constituted  a  car-load  of 
cattle,  and  the  rate  to  Chicago  on  the  same  was  forty-eight 
dollars ;  that  under  said  rule  And  regulation  complainant  was 
compelled  to  load  said  one  hundred  and  eighty  head  of  cattle 
into  twelve  cars,  instead  of  being  permitted  to  load  the  same 
into  nine  cars,  and  that  respondent  charged  complainant  the 
sum  of  $590.88  freight  thereon,  when  in  fact  it  should  not 
have  charged  more  than  $450,  or  fifty  dollars  per  car  for  nine 
cars.  Complainant  alleges  that  respondent  has  made  an 
unreasonable  and  unjust  charge,  and  should  be  required  to 
refund  $140.88;  that  said  overcharge  was  occasioned  by 
the  fact  that  on  the  first  day  of  January,  1889,  respondent 
adopted  the  system  of  weighing  cattle,  and  charging  for  the 
shipments  at  a  given  rate  per  100  pounds  ;  that  such  system 
is  unjust  and  inequitable  in  this,  that  the  weighing  is  done 
in  Chicago  by  respondent  in  its  own  way  and  style,  and  that 
the  extra  time  taken  to  handle  the  stock  after  it  has  arrived 
at  its  destination  is  such  as  to  work  an  injury  to  the  shipper; 
that  often  the  delays  are  such  as  to  prevent  the  stock  being 
unloaded  in  time  to  be  put  upon  the  market  in  proper  shape, 
allowing  time  to  feed  and  water  after  unloading,  and  that 
such  was  the  case  in  regard  to  the  shipment  made  as  afore- 
said    A  refunding  of  the  excess  charged  is  prayed  for. 

The  answer  of  the  respondent  denies  that  complainant  was 
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compelled  to  load  any  particular  number  of  cattle  into  cars, 
or  that  he  was  in  any  way  restricted  as  to  the  number  of 
head  or  weight  to  be  loaded  into  the  same,  except  in  so  far 
as  he  was  restricted  for  the  safety  and  comfort  of  the  animals 
by  the  limit  to  the  capacity  of  the  car.  Respondent  further 
says  that  when  complainant's  catlJe  were  received,  its  regu- 
lar tariff  rate  for  the  transportation  of  cattle  from  Mt.  Leon- 
ard station  to  Chicago  was  24  cents  per  100  pounds,  and  the 
minimum  charge  was  for  20,000  pounds  per  standard  30  ft. 
car ;  that  complainant  was  charged  the  regular  rate  and  no 
more ;  that  the  distance  from  Mt.  Leonard  to  Chicago  is 
about  415  miles,  and  the  charge  is  in  all  respects  just  and 
reasonable,  being  less  than  one  cent  and  one-fifth  of  a  cent 
per  ton  per  mile  for  a  service  which  is  attended  with  great 
risk  on  the  part  of  the  carrier,  and  which  requires  special 
attention  and  the  greatest  care  and  watchfulness  to  secure 
prompt  movement  and  prompt  and  safe  delivery ;  that  the 
rate  on  an  average  is  less  instead  of  greater  than  the  old  rate 
of  $50  per  car ;  that  the  rules  in  force  on  respondent's  road 
protect  the  shipper  from  excessive  charges,  and  also  allow 
him  a  reasonable  deduction  for  shrinkage  in  weight;  the 
charge  for  weight  transported,  if  in  excess  of  the  minimum, 
being  always  less  than  the  actual  weight  as  shown  in  'the 
account  sales. 

Respondent  further  says  that  the  change  from  the  old 
method  of  charging  so  much  per  car  for  the  transportation 
of  cattle — a  method'  which  gave  the  shipper  an  incentive  to 
overload  the  cars,  as  well  as  increased  the  liability  of  the 
carrier — to  the  present  method  of  charging  by  the  hundred 
pounds  was  made  not  only  for  the  protection  of  respondent 
but  in  the  interest  of  the  shipper.  Under  the  present  method 
the  shipper  has  no  incentive  to  overload  the  cars,  and  the 
animals  will  not  be  as  likely  to  reach  the  market  in  a  dis- 
tressed or  damaged  condition,  as  under  the  old  method ;  the 
carrier's  liability  is  thereby  lessened,  and  it  receives  compen- 
sation based  on  actual  weight  carried.  Respondent  denies 
that  the  system  of  weighing  cattle  in  force  on  its  road  is 
unjust  or  inequitable,  or  that  it  causes  damaging  delay. 

The  allowance  for  shrinkage  is  five  hundred  pounds  per 
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car,  and  respondent  states  as  follows  the  considerations  that 
led  to  the  adoption  of  the  system  of  weighing  cattle  and 
charging  by  the  weight: 

Jbirst :  Many  abuses  had  obtained  under  the  old  system, 
and  inequalities  in  charges  could  not  be  avoided  without  an 
entire  abandonment  of  the  system.  When  cattle  cars  were 
lirst  constructed,  and  up  to  a  short  time  ago,  the  27^  or  28  ft. 
car  was  generally  in  use,  and  it  was  estimated  to  carry  com- 
fortably 20,000  pounds  of  cattle.  Cattle  by  the  car-load  were 
shipped  almost  exclusively  eastwardly,  and  in  practice  it  was 
found  that  the  28  ft.  car  was  not  adapted  to  profitable  back- 
loading,  as  the  freight  which  could  be  profitably  and  safely 
shipped  in  cattle  cars  consisted  chiefly  of  lumber  and  iron  or 
steel  rails ;  hence  cars  of  greater  length  were  gradually  intro- 
<luced,  until  various  lengths  of  car,  varying  from  21^  ft.  to 
39  ft.  were  in  use,  with  the  consequent  result  that  much 
greater  loads  could  be  carried  in  the  longer  cars  than  in  the 
shorter  ones.  Whereupon  shippers  were  always  desirous  of 
procuring  the  longer  cars,  and  from  the  necessity  of  the  case 
an  unavoidable  discrimination  resulted,  since  there  would  be 
a  very  large  variation  between  the  load  drawn  for  the  ship- 
per having  the  short  cars  and  the  shipper  having  the  long 
cars. 

Second:  Experience  proved  that  some  shippers,  prompted 
by  cupidity,  would  greatly  overload  and  crowd  the  cars,  to 
save  the  difference  in  freight.  The  result  of  this  practice  was, 
that  the  companies  would  not  receive  the  same  compensation 
for  the  same  service  from  different  individuals,  and  would 
often  suffer  great  delays,  necessarily  resulting  from  overload- 
ing ;  for  example,  if  a  single  car  in  a  train  of  twenty  cars 
should  be  overloaded,  the  stock  therein  w^ould  often  "get 
down,"  and  the  train  would  have  to  be  stopped  from  time  to 
time  "to  get  up  the  downs,"  which  necessitated  unloading 
and  reloading,  thereby  delaying  the  whole  train  of  properly 
loaded  cars  and  entailing  loss  of  time  to  the  carrier  and  all 
other  shippers,  and  resulting  in  large  and  frequent  claims, 
both  from  the  shipper  in  fault  and  those  not  in  fault. 

Third :  The  shipper  of  large   fatted  cattle  would  have  a 
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great  advantage  over  the  shipper  of  lighter  cattle,  in  that  he 
could  and  would,  oftentimes,  load  as  high  as  30,000  pounds 
in  a  single  car,  whereas  the  shipper  of  light  cattle  would  not 
be  able  to  put  in  an  average  car  more  than  20,000  pounds. 

Fourth  :  Variation  of  the  sizes  in  cattle  cars  on  the  sev- 
eral roads,  and  the  willingness  of  some  shippers  and  the 
unwillingness  of  others  to  overcrowd  the  cars,  together  with 
the  practice  of  treating  a  car-load  as  a  car-load  irrespective 
of  weight,  led  to  great  variations  and  discrimination  in  car- 
loads through  what  is  in  effect  underbilling,  which  is  believed 
to  be  unjust  and  unlawful.  In  some  cases  one  car  would 
be  found  to  contain  from  one-third  to  one-half  more  pounds 
than  another,  the  difference  being  caused  by  the  condition 
and  size  of  the  cattle.  Thereby  a  gross  injustice  was  worked 
to  the  shipper  having  the  lighter  load,  and  it  was  impos- 
sible to  equalize  and  adjust  the  variations  with  substantial 
justice  to  all  concerned,  though  efforts  were  made  to  do  so. 

Respondent  avers  that  the  system  of  weighing  adopted  by 
the  several  railroads  works  no  wrong  or  injustice  to  the  ship- 
per, but,  on  the  contrary,  results  to  his  advantage  in  this : 
The  weighing  is  done  at  the  destination  of  the  trip,  after  all 
shrinkage  has  taken  place,  and  before  the  watering  and 
feeding  which  is  furnished  after  unloading,  and  the  cars  are 
weighed  in  motion  to  save  delay  and  almost  invariably  weigh 
less  than  when  placed  standing  still  on  the  scales,  the  draught 
having  a  small  tendency  to  lift  the  cars  drawn.  Also,  500 
pounds  in  addition  to  the  20,000  is  allowed  to  the  shipper 
on  each  car  without  charge,  to  make  assurance  of  justice  to 
him.  Respondent  avers  on  belief  that  in  no  instance  has  a 
car-load  of  cattle  weighed  as  much  when  weighed  for  the 
purpose  of  fixing  the  amount  of  freight  to  be  charged  as 
when  weighed  by  the  shipper  to  the  purchaser,  and  respond- 
ent would  gladly  accept  the  weight  by  which  the  cattle  are 
sold  by  the  shippers  if  shippers  and  their  salesmen  or  com- 
mission merchants  would  furnish  the  same. 

Respondent  further  says  that  the  system  of  collecting 
freight  upon  cattle  by  the  car-load  in  force  prior  to  January 
1,  1889,  was  about  that  time  changed  to  the  system  now  in 
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use,  under  which  freight  is  collected  by  the  hundred  pounds  ; 
that  this  change  was  made  contemporaneously  by  all  or 
nearly  all  the  lines  operating  west  and  southwest  of  Chicago ; 
that  the  former  system  was  obviously  unjust,  and  was  claimed 
to  be  illegal,  and  that  it  w^as  not  practicable  to  avoid  the 
evils  attending  it,  except  by  an  abandonment  of  the  car-load 
system  and  the  adoption  of  the  hundred-pound  rate. 

The  pleadings  in  the  second  entitled  case  were  substan- 
tially the  same  as  in  the  first,  and  the  abstract  above  given  is 
sufficient  to  present  the  issues  in  both.  Much  evidence  was 
given  on  the  hearing,  but  we  do  not  think  it  necessary  to 
abstract  it  for  the  purposes  of  an  opinion.  The  questions  in 
dispute,  it  will  be  seen,  are  few  in  number,  and  in  discussing 
them,  as  we  shall  do  with  brevity,  the  evidence  will  be  stated 
so  far  as  it  may  seem  to  be  essential. 

First :  It  is  contended  on  the  part  of  complainant  that  the 
rate  now  charged  by  respondent,  of  twenty-four  cents  per 
hundred  pounds,  is  excessive  and  therefore  illegal.  This  the 
complainant  seeks  to  establish,  not  by  offering  proof  directly 
tending  to  that  end,  but  by  showing  that  the  former  charge 
by  the  car  appears  to  have  been  satisfactory  to  respondent, 
and  must,  therefore,  be  deemed  to  have  been  sufficiently 
remunerative,  and  that  the  charge  by  the  hundred  pounds 
upon  the  consignment  made  by  him,  was  in  the  aggregate 
very  much  above  what  would  have  been  the  charge  by  the 
car  under  the  old  system  had  he  been  allowed  to  load  the 
cars  as  he  desired  and  requested.  He  argues,  therefore,  that 
the  change  in  method  is  a  great  increase  in  the  rate,  which, 
having  been  presumptively  remunerative  and  satisfactory 
before,  is  by  the  very  fact  of  increase  now  shown  to  be 
excessive. 

Kespondent  meets  this  charge  with  the  allegation  that  in 
point  of  fact  there  has  been  no  increase  ;  that  its  books  show 
that  it  receives  no  more  now  upon  all  the  cattle  transported, 
in  proportion  to  weight,  than  it  did  formerly ;  the  charges 
being  more  in  some  cases  and  less  in  others  only  because 
they  are  more  equally  and  justly  imposed.  Some  evidence 
is  offered  tending  to  prove  this  allegation. 
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Upon  this  branch  of  the  case  we  have  only  to  say  that, 
except  as  it  bears  upon  the  question  whether  the  abandon- 
ment of  the  system  of  charging  by  the  car-lop,d  was  justifi- 
able, the  evidence  offered  on  the  part  of  complainant  is  too 
inconclusive  to  form  the  basis  for  just  conclusions.  It  is  not 
shown,  except  in  the  inferential  way  above  mentioned,  that 
the  charge  made  by  the  hundred  pounds  is  too  high,  nor  is 
the  inference  that  the  present  rate  is  an  increase  over  the 
former  sufficiently  established  by  the  evidence.  The  fact 
may  be  as  the  complainants  have  alleged,  but  the  evidence  is 
inadequate  to  justify  a  finding  that  either  party  has  sus- 
tained its  allegations  on  this  branch  of  the  case  by  proofs. 
We  are  therefore  compelled  to  leave  it  out  of  consideration 
in  such  opinion  as  we  shall  express  upon  the  matters  in  con- 
troversy. 

Second :  It  is  objected  to  the  rule  of  charging  by  weight 
that  the  weighing  is  inaccurate,  and  necessarily  attended  by 
damaging  delays,  and  that  the  practice  for  those  reasons 
should  be  held  to  be  inadmissible.  The  like  objections  might 
undoubtedly  be  made  in  other  cases  where  the  carriers  refuse 
to  make  rates  for  car-loads  irrespective  of  weight,  and  if  they 
are  held  to  be  valid,  the  effect  must  be  to  overrule  the  action 
of  the  carriers  in  respect  to  many  other  articles  of  traffic 
which  are  now  taken  on  car-lot  rates,  but  with  a  maximum 
weight  and  a  charge  for  all  excess.  But  surely  there  can  be 
no  insurmountable  difficulties  in  the  way  of  a  prompt  and 
accurate  weighing  of  car-loads ;  it  must  be  possible  to  pro- 
vide methods  that  shall  be  unexceptionable;  and  if  those 
now  in  use  are  defective,  it  does  not  by  any  means  follow 
that  we  must  for  that  reason  conclude  that  the  practice  of 
charging  by  weight  is  illegal  and  must  be  abandoned.  If 
the  practice  is  right  in  itself,  the  fact  that  it  does  not  now 
operate  perfectly  and  without  friction  is  a  reason  for  improv- 
ing, not  for  abolishing  it ;  and  the  attention  of  parties  con- 
cerned should  be  given  to  the  subject  with  a  view  to  remov- 
ing the  incidental  causes  of  complaint.  Nothing  in  the  evi- 
dence submitted  in  these  cases  tends  to  show  that  a  weighing 
which  shall  be  at  once  reasonably  accurate  and  reasonably 
prompt  is  not  entirely  practicable. 
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Third:  The  leading  question  in  the  case  to  which  all 
others  are  subordinate,  is  whether  the  rule  of  prescribing  a 
limit  by  weight  when  the  car-lot  rate  is  given,  and  charging 
by  the  hundred  pounds  for  all  excess,  is  legal  and  admissible. 
If  it  is,  and  the  carriers  have  established  it,  we  can  not  order 
it  abolished,  even  though  we  might  think  the  former  practice 
to  have  been  equally  admissible.  We  do  not  undertake  to 
decide  between  methods,  either  of  which  would  in  point  of 
law  be  unobjectionable  ;  and  we  must,  therefore,  in  the  con- 
troversy submitted  to  us  be  able  to  show  that  the  new  rule  in 
its  practical  operation  results  in  some  injustice,  some  ine- 
quality, some  discrimination,  in  short,  in  some  illegality, 
before  we  can  order  the  restoration  of  the  system  which  the 
carriers  have  abandoned. 

Bespondent  in  its  answer  has  set  out  with  some  fullness 
the  reasons  for  the  change.  Among  these  is  the  fact  that 
under  the  old  system  the  shipper  was  tempted  to  overload 
ttie  cars  in  order  to  make  a  saving  in  the  carrier's  charges, 
and  that  this  resulted  in  injuries  to  the  cattle  through  their 
getting  down  and  being  unable  to  rise.  The  carrier  was  in 
consequence,  it  was  said,  subjected  to  delays  and  also  to 
claims  for  damages.  This  allegation  was  met  by  the  testi- 
mony of  witnesses  for  the  complainant,  that  the  cattle  were 
carried  more  safely  ^rtien  closely  packed,  being  then  less 
liable  to  get  down,  and  less  likely  to  be  injured  by  a  vicious 
use  of  horns.  It  was  also  said  in  argument  that  the  interest 
of  the  shipper  was  suflScient  security  against  injudicious 
overloading.  We  do  not  understand,  however,  that  under 
the  present  system  the  shipper  is  precluded  from  packing 
the  car  as  closely  as  he  may  think  best.  When  the  minimum 
weight  for  a  car-load  is  in,  he  may  add  to  it  to  any  extent 
that  he  may  think  safe  and  prudent,  and  may  pack  his  cattle 
as  closely  as  he  may  deem  desirable.  But  as  he  must  pay 
by  the  hundred  pounds,  he  is  not  tempted  to  go  beyond  the 
bounds  of  safety  and  prudence  in  order  to  make  a  saving  in 
the  carrier's  charges.  If,  therefore,  one  shipper  thinks  close 
packing  best,  he  may  pack  closely,  but  if  another  thinks 
that  method  cruel  and  unsafe,  he  will  not  be  charged  out  of 
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proportion  because  he  declines  to  adopt  it.  The  shipper 
being  thus  left  to  exercise  his  own  judgment  in  the  manner 
of  loading,  it  might  be  conceded  that  a  close  storage  of  the 
cattle  in  the  cars  is  wholly  unobjectionable,  and  even  desir- 
able, and  yet  that  fact  would  afford  no  ground  for  abolishing 
the  practice  of  charging  by  weight,  for  it  would  not  show  or 
tend  to  show  that  such  a  practice  was  either  unjust  or  unrea- 
sonable. 

Prima  facie  the  system  of  charging  by  weight  is  more  just 
than  any  other.  It  is  the  only  system  whereby  the  charge  is 
made  proportionate  to  the  service  rendered.  It  is  the  only 
system  whereby  inequalities  as  between  shippers,  resulting 
from  differences  in  the  size  of  cars,  can  be  obviated.  As 
long  as  those  differences  exist,  there  is  always  room  for  favor- 
itism, unless  the  car-load  charge  is  accurately  apportioned  to 
the  size  of  car ;  and  this  we  think  has  never  been  attempted, 
for  the  reason,  doubtless,  that  because  of  the  great  diversi- 
ties it  was  seen  to  be  impracticable.  The  reasons  ought  to 
be  very  imperative  which  would  require  the  abolishment  of 
a  rule  which  excludes  favoritism  to  make  way  for  another 
which  not  only  admits  of  but  invites  it. 

We  are  pointed  to  no  such  reasons  in  this  case.  The 
charge  by  the  hundred  pounds  is  not  o\A^  prima  facie  most 
just,  but  it  is  in  accord  with  the  general  practice  of  the  car- 
riers in  making  rate  sheets  for  other  commodities.  The  gen- 
eral rule  is  to  charge  by  weight,  where  weight  can  be  a  proper 
measure,  and  when  a  car-lot  rate  is  prescribed,  to  fix  a  min- 
imum for  the  load  to  be  taken  as  the  car-lot,  and  to  charge 
by  the  hundred  pounds  for  any  excess,  just  as  is  now  done 
in  respect  to  cattle  by  this  carrier.  The  cases  must  be  very 
few  in  which  it  would  be  deemed  reasonable  or  admissible  to 
allow  the  shipper  of  general  merchandise  to  load  up  a  car  at 
discretion  without  the  quantity  being  taken  into  account  in 
determining  the  carrier's  charges. 

Upon  the  hearing  it  was  shown  that  by  state  law,  or  by 
the  rulings  of  state  commissions,  the  shipper  in  Kansas  or 
in  Missouri  of  cattle  consigned  to  a  point  within  the  state 
would  be  entitled  to  load  the  car  at  discretion  without  the 
cliarge  being  increased  thereby.     It  was  said  that  the  rule 
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was  the  same  in  some  other  States,  and  it  was  urged  that  the 
Commission  should  conform  thereto,  not  only  because  the 
State  action  must  be  held  prima  facie  just  and  right,  but  also 
because  the  interstate  shipper  would  be  placed  at  a  disad- 
vantage relatively  to  the  shipper  whose  consignment  did  not 
cross  a  State  boundary. 

The  Commission  will  always  in  the  discharge  of  its  duties 
pay  the  highest  deference  and  respect  to  State  action.  It 
appreciates  as  fully  as  any  one  possibly  can  the  importance 
of  all  laws  and  all  action  on  the  subject  of  railroads  and 
their  work  being  harmonious.  The  Commission  can  not 
ignore  the  fact,  however,  that  the  people  of  the  United  States 
in  framing  their  Constitution  conferred  upon  Congress  the 
power  to  regulate  commerce  between  the  States.  The  power 
was  not  restricted  in  the  grant,  or  made  subject  to  any  con- 
dition whatever ;  it  is  therefore  full  and  complete,  and  any 
State  action  that  would  limit  or  hamper  it  would  obviously 
be  an  encroachment  upon  the  domain  of  federal  authority. 
Neither  of  the  States  named  would  make  any  question  of 
this ;  nor  would  their  public  authorities  prescribe  any  rule 
or  make  any  order  that  should  in  express  terms  apply  to 
interstate  commerce.  This  being  the  case,  it  can  hardly  be 
reasonably  urged  that  State  regulations  of  local  commerce 
should  be  rules  for  the  regulation  of  interstate  commerce  also. 
If  it  were  conceded  that  they  should  be,  and  the  concession 
should  be  acted  upon,  the  federal  power  to  regulate  com- 
merce would  to  that  extent  be  surrendered,  and  the  State 
authorities  would  do  by  indirection,  and  perhaps  without 
intending  it,  what  they  would  claim  no  right  to  do  by  direct 
action.  The  mere  statement  of  the  result  to  which  the  argu- 
ment of  complainant  leans  is  its  sufficient  refutation.  It  is 
to  be  remembered,  also,  when  the  question  of  conforming  to 
State  action  in  the  regulation  of  interstate  commerce  is  under 
consideration,  that  the  policies  of  different  States  on  rail- 
road subjects  are  by  no  means  certain  to  be  the  same ;  they 
may  be  identical,  but  they  may  also  be  diverse,  so  that  the 
attempt  to  come  into  conformity  with  them  might  add  to  con- 
fusion instead  of  producing  harmony.  Such  may  not  be  the 
case  in  this  instance,  but  it  is  quite  likely  to  be  in  some  other. 
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These  are  reasons  why  State  action  can  not  in  any  case  be 
accepted  as  conclusive  in  itself  when  a  regulation  of  inter- 
state commerce  is  to  be  made.  It  is  entitled  to  respect,  and 
we  should  examine  it  in  any  case  in  the  expectation  of  find- 
ing ourselves  in  full  accord  with  it.  It  is  always  possible, 
however,  that  local  policy  might  be  found  to  have  resulted  in 
regulations  that  the  Commission  believed  could  not  be  applied 
generally  with  good  results ;  and  in  such  a  case,  the  better 
regulation  should  be  made.  Such  a  case  we  have  here.  We 
think  the  action  of  the  carriers  in  prescribing  rates  for  the 
transportation  of  cattle  by  weight  instead  of  by  the  car-load 
is  not  in  itself  illegal  or  unjust.  Instead  of  being  so,  we  find 
it  to  be  in  harmony  with  what  in  our  opinion  should  be  the 
general  practice,  not  only  in  respect  to  this  article  of  com- 
merce, but  to  the  subjects  of  transportation  in  general,  when- 
ever weight  is  the  proper  measure  for  the  carrier's  charges. 

• 

It  follows  that  the  order  applied  for  can  not  be  granted 
in  either  of  these  cases  on  the  evidence  as  it  stands.  The 
question  whether  the  rates  charged  are  reasonable  is  not 
passed  upon  for  the  reason  above  stated,  and  in  respect  to 
that  question  the  cases  are  retained  for  such  further  action, 
if  any,  as  the  complainants  may  see  fit  to  take. 
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HENRY  McMORRAN  and  EDMUND  B.  HARRING- 
TON V.  THE  GRAND  TRUNK  RAILWAY  COM- 
PANY OF  CANADA  and  THE  CHICAGO  &  GRAND 
TRUNK  RAILWAY  COMPANY. 


Testimony  taken  by  deposition  at  Port  Huron  and  Chicago,  and  Case  8ub> 
mitted  on  tlie  depositions  and  printed  arguments.  Decision  filed, 
September  25,  1889. 


Though  rates  are  not  required  to  be  made  on  a  mileage  basis,  nor  local 
rates  to  correspond  with  the  divisions  of  a  joint  through  rate  over  the 
same  line,  mileage  is  usually  an  element  of  importance,  and  due  regard 
to  distance  proportions  should  be  observed  in  connection  with  the  other 
considerations  that  are  material  in  fixing  transportation  charges. 

When  rates  on  the  line  of  a  carrier  are  on  their  face  disproportionate  or 
relatively  unequal,  the  burden  is  on  the  carrier  to  justify  them  when 
challenged. 

Grain  and  grain  products  classified  alike  are  presumptively  entitled  to  equal 
rates,  and  if  a  difference  is  made  by  a  carrier  it  assumes  the  burden  of 
sustaining  it  by  satisfactory  evidence. 

Upon  complaint  against  the  Grand  Trunk  Railway  of  Canada  for  alleged 
unreasonableness  of  a  rate  of  eight  cents  a  hundred  pounds  on  grain 
and  ten  cents  a  hundred  pounds  on  grain  products,  from  Port  Huron  to 
Buffalo,  as  compared  with  a  through  rate  of  fifteen  cents  a  hundred 
pounds  from  Chicago  to  Buffalo  over  the  line  formed  by  that  road  and 
the  Chicago  &  Grand  Tnmk  road, 

Held,  That  though  the  local  rate  from  Port  Huron  to  Buffalo  might  be 
regarded  as  disproportionate  on  the  basis  of  distance  alone,  other  con- 
siderations are  involved,  and  in  view  of  the  terminal  and  ferry  expenses 
at  Port  Huron,  the  Niagara  Bridge  charges  and  the  Buffalo  terminal 
expenses,  all  of  which  are  borne  by  the  Grand  Trunk  Railway  of  Canada 
alone  upon  business  originating  at  Port  Huron,  the  complaint  against 
the  eight-cent  rate  on  grain  is  not  sustained ;  but  no  good  reason  having 
been  shown  for  a  higher  rate  on  grain  products,  that  portion  of  the 
complaint  is  sustained,  and  the  products  ordered  to  be  carried  at  the 
same  rate  as  grain. 

Stevens  da  Merriam,  for  petitioners. 
E,  W.  MeddavgJiy  for  defendants. 
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REPORT   AND   OPINION   OF   THE   COMMISSION. 

ScHOONMAKER,  Co^nmisdoner  : 

The  complaint  is,  in  substance,  for  unjust  and  unreason- 
able rates  over  the  Grand  Trunk  Kailway  of  Canada  from 
Port  Huron,  Michigan,  to  Buffalo,  New  York,  because  dispro- 
portionate to  the  through  rate  from  Chicago  to  Buffalo  over 
the  line  formed  by  the  Chicago  &  Grand  Trunk  Kailway  and 
the  Grand  Trunk  Eailway  of  Canada. 

The  petition  sets  forth  that  the  complainants  are  millers, 
and  dealers  in  grain,  at  Fort  Huron,  Michigan,  having  mills, 
warehouses  and  elevators  at  that  place,  used  in  the  conduct 
of  their  business ;  that  for  a  number  of  years  they  have  car- 
ried on  the  business  of  manufacturing  flour  and  feed,  and 
purchasing  grain  and  shipping  the  same  by  rail  to  Buffalo, 
New  York,  over  the  Chicago  &  Grand  Trunk  Eailway  and  the 
Grand  Trunk  Railway  of  Canada,  which  roads  constitute  the 
only  outlet  by  rail  between  those  points ;  and  that  when  a 
reasonable  rate  for  carriage  has  been  charged,  to  wit :  from  6* 
to  7  cents  per  hundred  pounds,  which  were  the  rates  charged 
before  the  Act  to  regulate  commerce  took  effect,  they  have 
been  able  to  carry  on  their  business  at  a  profit  to  themselves 
in  competition  with  dealers  in  Chicago  and  other  western 
points;  that  the  joint  rate  on  flour,  feed  and  grain,  made  by 
the  Chicago  &  Grand  Trunk  Eailway ^and  the  Grand  Trunk 
Bailway  of  Canada,  fi*om  Chicago  to  Buffalo,  via  Port  Huron, 
is  15  cents  per  hundred  pounds,  each  being  in  the  sixth  class 
of  their  published  tariff  classification ;  that  the  rate  on  said 
traffic  from  Chicago  to  Port  Huron,  a  distance  of  335  miles, 
is  9  cents  per  hundred  pounds,  and  from  Port  Huron  to 
Buffalo,  a  distance  of  196  miles,  it  is  on  grain  8  cents  per 
hundred  pounds,  and  on  the  other  articles  named,  of  the 
same  class,  10  cents  per  hundred  pounds,  the  rate  on  grain 
having  been,  shortly  prior  to  the  filing  of  the  petition,  reduced 
from  10  cents  to  8  cents  per  hundred  pounds. 

The  petitioners  therefore  complain  that  the  said  rates 
•charged  by  the  said  railway  companies  from  Port  Huron  to 
Buffalo  are  unreasonable  and  unjust  rates,  entirely  out  of 
proportion  to  the  through  rate  from  Chicago  to  Buffalo,  or 
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from  Chicago  to  Port  Huron,  and  unwarranted  by  the  mile- 
age of  said  roads,  the  character  of  traffic,  or  service  ren- 
dered, and  that  said  roads  have  no  right,  under  the  law,  to 
make  different  rates  on  property  covered  by  the  same  tariff' 
classification ;  by  reason  of  which  the  complainants  are  sub- 
jected to  undue  and  unreasonable  prejudice  and  disadvan- 
tage, and  to  that  extent  are  unable  to  conduct  their  business 
at  a  reasonable  profit. 

Complainants  therefore  ask  that  the  said  railway  compa- 
nies be  required  to  make  a  reasonable  rate  for  carriage  of 
said  property  between  Port  Huron  and  Buffalo,  and  that  such 
rate  shall  apply  to  all  property  coming  under  the  sixth  class 
of  their  published  tariff. 

The  answer  of  the  defendant  companies  sets  forth  that  the 
two  roads  are  separate  and  independent  of  each  other,  and 
that  each  makes  the  rates  on  traffic  over  its  own  road  inde- 
pendently of  the  other,  and  that  through  rates  between  Chi- 
cago and  Buffalo  over  the  routes  of  the  respondents'  roads^ 
via  Port  Huron,  are  divided  between  them  as  they  from  time 
to  time  agree. 

It  is  further  set  forth  that  for  many  years  it  has  been  the 
practice  of  the  competing  railway  companies,  in  prescribing^ 
traffic  rates  between  the  city  of  Chicago  and  the  city  of  Buf- 
falo on  the  three  different  routes,  to  wit :  via  the  cities  of 
Toledo,  Detroit  and  Port  Huron,  to  make  them  uniform  as 
between  the  three  routes,  and  also  to  make  the  rates  between 
Chicago  and  the  cities  of  Detroit,  Port  Huron  and  Toledo,, 
and  the  rates  between  the  said  three  cities  last  named  and  the 
city  of  Buffalo,  the  same  by  each  of  said  routes ;  and  this 
notwithstanding  the  difference  in  mileage  between  the  several 
places  by  the  different  routes ;  and  that  it  is  believed  that  in 
no  other  way,  in  the  absence  of  statutory  regulation  in  the 
matter,  can  a  war  of  rates  between  said  places  by  said  differ- 
ent routes  be  avoided. 

That  the  rates  on  flour  and  feed  have  been  and  are  the 
same  between  Chicago  and  the  cities  of  Port  Huron,  Detroit 
and  Toledo,  but  that  fron^  said  last-named  cities  to  Buffalo- 
the  rate  has  been  10  cents  per  hundred  pounds. 
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The  answer  further  sets  forth  that  prior  to  the  taking 
effect  of  the  Act  to  regulate  commerce,  the  rate  from  Port 
Huron  to  Buffalo,  over  the  Grand  Trunk  Eailway  of  Canada, 
was  at  times  as  low  as  7  and  sometimes  6  cents  per  hundred 
pounds,  but  that  these  rates  were  enforced  by  water  and 
other  competition,  and  at  the  same  time  that  they  existed  the 
Grand  Trunk  Railway  Company  of  Canada  was  charging 
and  receiving  fi'om  8  to  10  cents  per  hundred  pounds  on  sim- 
ilar traffic  from  places  on  its  line  in  Canada  easterly  of  Port 
Huron  to  said  city  of  Buffalo ;  but  that  the  right  to  charge 
said  higher  rate  for  the  shorter  haul  being  against  the  letter 
and  the  spirit  of  the  Act  to  regulate  commerce,  the  Grand 
Trunk  Eailway  Company  of  Canada  considered  itself  justi- 
fied, when  said  Act  became  operative,  in  advancing  the  rate 
between  said  cities  of  Port  Huron  and  Buffalo  to  the  exist- 
ing rate. 

Bespondents  deny  that  the  existing  rate  complained  of  is 
excessive,  unjust  or  unreasonable,  or  that  complainants  have 
any  reasonable  or  just  cause  of  complaint  on  account  thereof. 

The  following  facts  appear  in  evidence  : 

The  distance  from  Chicago  to  Port  Huron,  over  the  Chi- 
cago &  Grand  Trunk  Eailway,  is  335  miles,  and  from  Port 
Huron  to  Buffalo,  via  Suspension  Bridge,  over  the  Grand 
Trunk  Eailway  of  Canada,  196  miles — total  distance  Chicago 
to  Buffalo  by  this  line,  531  miles ;  the  distance  from  Chicago 
to  Detroit,  over  the  Michigan  Central  Eailroad,  is  285  miles, 
and  from  Detroit  to  Buffalo,  over  its  Canadian  connections, 
251  miles — total,  536  miles;  the  distance  from  Chicago  to 
Toledo,  over  the  Lake  Shore  &  Michigan  Southern  Eailway, 
is  244  miles,  and  from  Toledo  to  Buffalo,  over  the  same  line, 
296  miles — total,  540  miles. 

By  the  tariffs  in  effect  when  the  petition  was  filed  the  rate 
on  grain  from  Chicago  to  the  cities  of  Port  Huron,  Detroit 
and  Toledo,  respectively,  over  the  different  lines  reaching 
those  cities,  was  9  cents  per  hundred  pounds,  and  the  rate 
per  ton-mile  to  Port  Huron  was  54-100,  to  Detroit  63-100,  to 
Toledo  74-100.  The  rates,  respectively,  from  Port  Huron, 
Detroit  and  Toledo  to   Buffalo  were  8  cents  per  hundred 
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pounds,  and  per  ton-mile  from  Port  Huron  82-100,  from 
Detroit  64-100,  from  Toledo  54-100.  The  through  rate  by 
the  several  lines  from  Chicago  to  Buffalo  was  15  cents  per 
hundred  pounds,  and  56-100  per  ton-mile. 

The  three  lines  named  have  long  been,  and  still  are,  active 
competitors  for  the  through  business  from  Chicago  to  Buf- 
falo. There  are  also  two  other  competing  lines  between 
Chicago  and  Buffalo,  the  New  York,  Chicago  &  St.  Louis 
Bailroad,  or  Nickel  Plate  Line,  and  the  Wabash  Line  in  con- 
nection with  the  Great  Western  Division  of  the  Grand  Trunk 
Bailway  of  Canada. 

The  Central  Traffic  Association,  located  at  Chicago,  and 
embracing  a  great  number  of  railroad  lines,  has  for  several 
years  authorized  the  tariffs  on  all  east-bound  traffic  in  the 
territory  of  that  association,  and  the  lines  within  the  territory, 
and  participating  in  the  business,  feel  under  an  obligation  to 
accept  these  tariffs,  lest  their  east-bound  connections  should 
refuse  to  take  their  business.  The  Central  Traffic  Associa- 
tion territory  embraces  the  whole  region  north  of  the  Ohio 
river  and  west  of  what  is  called  the  western  termini  of  the 
Trunk  Lines,  viz.:  Buffalo,  Parkersburg,  Salamanca,  Cleve- 
land and  Toronto.  On  business  from  this  territory  the  Chi- 
cago basis  of  rates  governs,  and,  under  the  system  applied 
by  that  association,  Toledo,  Detroit  and  Port  Huron  all  take 
the  same  rates.  For  west-bound  traffic  entering  the  territory 
of  the  Central  Traffic  Association  the  rates  are  established 
by  the  Trunk  Lines,  and  are  also  based  upon  Chicago. 

The  through  rate  from  Chicago  to  Buffalo,  by  the  line  of 
the  defendant  roads,  is  divided  substantially  upon  a  mileage 
basis,  the  Chicago  &  Grand  Trunk  receiving  63  per  cent,  and 
the  Grand  Trunk  of  Canada  37  per  cent.  On  the  basis  of  a 
15-cent  through  rate  this  gives  the  Chicago  &  Grand  Trunk 
9.45  cents,  and  the  Grand  Trunk  of  Canada  5.55  cents. 

There  is  a  terminal  charge  at  Chicago  on  business  originat- 
ing there  of  one  dollar  per  car,  which  is  borne  by  the  Chi- 
cago &  Grand  Trunk  road  alone.  There  is  also  a  terminal 
charge  at  Buffalo  for  delivery  of  the  freight  there,  which  is 
participated  in  by  the  Chicago  &  Grand  Trunk.     The  latter 
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road  also  participates  in  the  terminal  and  ferry  charges  at 
Port  Huron  upon  through  business. 

The  Chicago  &  Grand  Trunk  Bailway  terminates  in  the 
city  of  Port  Huron  at  the  station  known  as  the  Chicago  Junc- 
tion. The  Grand  Trunk  Eailway  of  Canada  owns  the  tracks 
fi'om  that  junction  to  a  station  known  as  Fort  Gratiot,  about 
a  mile  and  a  third  from  the  junction,  and  located  in  the  north- 
em  part  of  the  city.  The  Grand  Trunk  Bailway  of  Canada 
also  owns  and  operates  the  ferry  across  the  St.  Clair  river ; 
and  the  terminal  facilities  of  the  company  in  the  city  of  Port 
Huron  are  valuable  and  convenient. 

Upon  all  freight  originating  at  Port  Huron  and  passing 
over  the  Grand  Trunk  Bailway  to  Buffalo  that  company  pays 
the  Chicago  &  Grand  Trunk  $1.50  switching  charge  at  Port 
Huron,  and  bears  alone  the  expense  of  the  ferry  and  of  trans- 
portation over  the  Niagara  Biver  bridge  and  of  delivery  at 
Buffalo.  At  times  the  expense  of  delivery  at  Buffalo  has 
been  charged  to  the  consignors  or  the  consignees  of  the 
freight,  but  the  rule  is  now  understood  to  be  that  these 
expenses  are  borne  by  the  transportation  company. 

For  a  short  period  since  the  petition  in  this  case  was  filed 
the  through  rate  from  Chicago  to  Buffalo  has  been  12^  cents, 
and  when  that  took  effect  the  charge  on  grain  was  reduced. 
Port  Huron  to  Buffalo,  from  10  cents  to  8  cents  per  hundred 
pounds.  The  through  rate,  for  a  short  period,  has  also  been 
as  high  as  17j^  cents  per  hundred  pounds,  but  the  prevailing 
rate  has  been  15  cents  per  hundred  pounds,  and  that  is 
understood  to  be  the  rate  in  effect  at  the  present  time. 

The  Grand  Trunk  Bailway  of  Canada  has  also  a  line  from 
Detroit  to  Port  Huron  upon  which  the  same  rates  are  charged 
to  Buffalo  as  from  Detroit  over  the  Michigan  Central  line  and 
from  Port  Huron  to  Buffalo. 

As  a  rule  the  through  rate  on  freight  traffic  from  Chicago 
to  the  seaboard  has  prevailed  at  all  points  on  the  line  of  the 
Chicago  &  Grand  Trunk  as  far  east  as  Battle  Creek,  Michi* 
gan ;  east  of  Battle  Creek  to  Lansing  it  was  95  per  cent,  of 
the  Chicago  rate ;  east  of  Lansing  to  the  Chicago  &  Gh:and 
Trunk  Junction  it  was  92  per  cent,  of  that  rate.  At  Port 
Huron  proper  it  was  78  per  cent.,  the  same  as  at  Detroit  and 
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Toledo.  When  the  12^  cent  rate  from  Chicago  to  Buffalo 
was  in  effect,  it  applied  as  far  east  as  the  Chicago  &  Grand 
Trunk  Junction.  The  local  rate  of  8  cents  from  Port  Huron 
to  Buffalo  is  53J  per  cent,  of  the  through  rate  from  Chicago 
to  Buffalo.  The  Port  Huron  rate  is  charged  at  some  more 
eastern  stations  on  the  Grand  Trunk  Railway  in  Canada. 
The  foregoing  facts  are  sufficient  for  the  purposes  of  the  case. 
The  petition  claims  substantially  proportional  rates  for  an 
intermediate  station  on  a  through  line  between  Chicago  and 
Buffalo.  It  is  claimed  that  the  rates  on  the  products  in  ques- 
tion from  Port  Huron  to  Buffalo  are  unjust  and  unreason- 
able as  compared  with  the  through  rate  from  Chicago  because 
they  are  not  more  nearly  upon  a  mileage  basis. 

This  question  of  proportional  rates  is  not  now  for  the  first 
time  presented.  It  has  been  before  the  Commission  at  differ- 
ent times  and  in  different  cases,  and  certain  general  princi- 
ples have  been  laid  down  and  discussed  that  do  not  seem  to 
demand  discussion  again  upon  the  facts  of  this  case. 

It  has  been  said,  and  it  is  obvious  on  the  facts  shown, 
that  the  through  rates  eastward  from  Chicago  are  not  wholly 
subject  to  the  volition  of  the  carrier.  Those  rates  are  fixed 
under  the  pressure  of  competition,  both  by  rail  and  by  water, 
and  are  doubtless  lower  than  any  one  of  the  lines  would  be 
willing  to  accept  if  the  business  could  be  carried  on  inde- 
pendently of  such  competition.  The  responsibility  for  the 
through  rate  is,  therefore,  to  a  very  slight  extent  due  to  these 
defendants,  but  is  the  result  of  agencies  and  forces  which 
they  are  powerless  to  control. 

For  these  reasons,  as  has  often  been  said  by  the  Commis- 
sion, the  through  rate,  and  the  divisions  of  such  through  rate 
between  the  carriers  in  the  line  of  transportation,  furnish  no 
fair  or  just  criterion  for  the  intermediate  local  rates  on  the 
same  line  of  transportation.  It  by  no  means  follows  that 
rates  from  intermediate  points  to  the  same  destination  are 
unreasonable  or  unjust  because  they  may  not  be  made  upon 
a  mileage  basis  as  the  divisions  of  joint  rates  are  usually 
made.  There  are  other  considerations  besides  mere  mileage 
that  may  legitimately  be  taken   into  account.     The  general 
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principle  is  that  all  rates  must  be  reasonable,  but,  as  was 
said  in  the  ease  of  the  Chicago,  St.  Paul  &  Kansas  City 
Railway  Company  (2  I. C.  C.  Eep.  265),  "It  is  not  the  theory 
of  the  Act  to  regulate  commerce  that  the  reasonableness  of 
rates  can  be  separately  and  independently  determined.  On 
the  contrary,  it  is  assumed  in  the  Act  that  persons,  corpora- 
tions and  localities  are  interested,  not  only  in  the  rates 
charged  to  them,  but  in  the  rates  which  are  charged  to  others 
also,  and  while  the  Act  does  not  require  all  rates  to  be  pro- 
portional, it  nevertheless  makes  the  element  of  proportion  an 
important  one  when  the  rates  for  any  locality  are  to  be  deter- 
mined. No  rates  can,  therefore,  be  reasonable  ill  and  of 
themselves,  within  the  contemplation  of  the  Act,  which  are 
made  regardless  of  proportion."  The  importance  of  recog- 
nizing this  principle,  and  of  giving  it  practical  application 
by  only  a  reasonable  difference  between  the  sums  of  locals 
and  through  rates  have  been  perceived  by  some  of  the  rail- 
way associations  in  a  spirit  of  prudent  conformity  to  public 
sentiment  and  to  the  tendency  of  rulings  by  commissions 
and  courts,  and  as  appears  by  their  published  action,  steps 
have  been  taken  in  that  direction./^ 

In  the  present  case  it  can  not  be  claimed  that  the  local 
rates  from  Chicago  to  Port  Huron  and  from  Port  Huron  to 
Buffalo  are  at  all  proportional  upon  the  basis  of  mileage. 
The  mileage  from  Port  Huron  to  Buffalo  is  a  little  over  one- 
half  of  the  distance  from  Chicago  to  Port  Huron,  and  the 
rates  on  grain  are  nearly  equal,  being  only  one  cent  lower 
from  Port  Huron  to  Buffalo  than  from  Chicago  to  Port  Hu- 
ron, while  on  grain  products  from  Port  Huron  they  are  one 
cent  higher.  If  there  were  no  other  considerations  than 
mileage  these  proportions  would  apparently  be  inequitable, 
and  could  not  be  sustained  ;  but  mileage,  though  a  factor,  is 
by  no  means  the  only  consideration  in  making  these  rates. 

The  cost  of  railway  transportation  is  made  up  of  the 
expense  of  the  two  terminals,  and  the  intermediate  haul  and 
the  terminal  expenses  are  the  same  whether  the  haul  be  long 
or  short.  A  few  miles,  or  even  a  considerable  number  of 
miles,  of  additional  haul  may  in  some  instances  of  long  dis- 
tance transportation  be  practically  of  very  little  importance. 
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and  the  ratio  of  tonnage  cost  per  mile  diminishes  with  dis- 
tance. 

While  the  rate  made  from  Chicago  to  Buffalo  of  fifteen 
cents  per  hundred  pounds  may  be  regarded  as  a  low  rate,  the 
local  charge  from  Chicago  to  Port  Huron  of  nine  cents  per 
hundred  pounds  is  also  a  low  rate,  but  is  probably  all  that 
can  be  charged  in  view  of  the  existing  competition,  and  of 
the  general  circumstances  and  conditions  of  the  transporta- 
tion. Under  these  tariffs  Port  Huron  has  the  same  rate  from 
Chicago  as  Detroit  and  Toledo,  although  the  distance  to  Port 
Huron  is  considerably  greater  than  to  the  other  points. 

On  grain  shipments  from  Chicago  to  these  cities  Port  Hu- 
ron suffers  no  prejudice  on  account  of  its  greater  distance, 
but  has  all  the  advantages  of  the  same  rate  for  the  traffic 
with  fifty  miles  longer  haul  than  Detroit  and  ninety -one 
miles  more  than  Toledo.  The  proportion  of  the  through  rate 
from  Chicago  to  Buffalo  received  by  the  Grand  Trunk  Bail- 
way  of  Canada  of  about  five  and  a  half  cents  per  hundred 
pounds  leaves  a  margin  of  two  and  a  half  cents  per  hundred 
pounds  between  its  proportion  of  the  through  rate  and  its 
local  rate  of  eight  cents  per  hundred  pounds  on  grain  from 
Port  Huron  to  Buffalo,  and  four  and  a  half  cents  margin 
between  it  and  the  ten-cent  rate  on  grain  products. 

This  standing  alone,  it  might  be  assumed,  could  scarcely 
be  justified,  but  the  other  facts  in  evidence  are  confidently 
claimed  by  the  respondents  to  justify  the  local  rate.  These 
are,  in  the  first  place,  the  terminal  charge  of  $1.50  per  car 
for  car-loads,  and  of  three  cents  per  hundred  pounds  for  less 
than  car-loads,  paid  by  the  Grand  Trunk  Eailway  Company 
of  Canada  to  the  Chicago  &  Grand  Trunk  Eailway  Company 
for  switching  charges  upon  all  business  originating  at  Port 
Huron  and  going  eastward.  The  evidence  on  this  point  is 
not  very  satisfactory,  but  leaves  the  matter  of  this  alleged 
terminal  charge  in  a  rather  vague  and  uncertain  state.  The 
tracks  on  which  the  terminal  service  is  rendered  belong  to 
the  Grand  Trunk  Eailway  of  Canada,  the  engines  used  for 
the  service  appear  to  be  quite  as  often  those  of  the  Grand 
Trunk  Eailway  as  of  the  Chicago  &  Grand  Trunk ;  and  the 
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business  reason  for  the  allowance  of  this  charge  was  not 
made  distinctly  to  appear.  But  the  other  facts  are  entirely 
free  from  doubt.  The  Grand  Trunk  Eailway  of  Canada  has 
its  valuable  and  expensive  terminals  at  Port  Huron  to  main- 
tain, and  its  clerical  force  and  other  employees  for  the  con- 
duct of  its  business ;  it  has  the  expense  of  the  ferry  across 
the  St.  Clair  river,  and  the  bridge  expense  across  the  Niagara 
river,  and  the  terminal  charges  for  delivery  at  BuflFalo.  These 
are  all  borne  exclusively  by  the  Grand  Trunk  Kailway  of 
Canada  upon  the  business  originating  upon  its  line  at  Port 
Huron  and  eastward.  The  evidence  does  not  show  with  any 
precision  what  these  several  expenses  are,  either  in  the  aggre- 
gate or  what  would  be  a  fair  distribution  of  them  per  car- 
load or  per  hundred  pounds  of  freight.  The  defendants 
assume  in  their  brief  that  the  burden  of  showing  these 
expenses  was  upon  the  petitioner ;  but  this  assumption  is  alto- 
gether erroneous.  It  would  impose  on  persons  conceiving 
themselves  aggrieved  by  carriers  a  difficult  and  onerous  rule 
of  evidence.  It  would  be  impossible  for  the  petitioners  to 
show  such  facts  otherwise  than  by  the  defendants'  agents, 
and  it  was  clearly  the  province  of  the  defendant  to  make 
them  appear.  No  presumption  arises  that  a  rate  is  reason- 
able from  the  mere  fact  that  it  has  been  put  in  effect ;  and 
when  it  \%  prima  /aa«  disproportionate  or  relatively  unequal, 
the  onus  is  on  the  carrier  to  justify  its  charges  when  chal- 
lenged on  those  grounds.  The  knowledge  of  the  justifying 
circumstances  and  conditions  relied  on  is  peculiarly  in  pos- 
session of  the  carrier.  In  the  absence  of  evidence  of  this 
character  the  Commission  can  not  determine  with  any  degree 
of  exactness  how  much  additional  charge  the  Grand  Trunk 
Railway  is  reasonably  entitled  to  make  for  these  expenses. 
It  is  obvious,  however,  and  entirely  equitable,  that  some 
allowance  is  proper  and  necessary  for  this  purpose,  and  it  is 
not  manifest  that  the  rate  in  effect  is  excessive.  But,  though 
there  may  be  some  doubt  on  the  evidence  as  to  the  extent  of 
a  just  allowance  for  these  additional  expenses,  it  seems  rea- 
sonably clear  to  the  Commission  that  a  charge  of  ten  cents 
per  hundred  pounds  from  Port  Huron  to  Buffalo  on  grain  or 
grain  products,  while  a  fifteen-cent  through  rate  is  in  effect 
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from  Chicago  to  Buffalo,  is  not  supported  by  the  evidence, 
and  is  apparently  disproportionate  and  unreasonable. 

The  petitioners  claim  that  the  local  charge  from  Port 
Huron  to  Buffalo  should  not  exceed  six  and  a  half  or  seven 
cents  per  hundred  pounds,  and  refer  to  tariffs  that  were  in 
effect  prior  to  the  date  of  the  Act  to  regulate  commerce,  in 
support  of  their  contention.  Bates  made  prior  to  that  date, 
however,  which  were  supposed  not  to  be  governed  by  legal 
constraints,  and  were  offcen  unduly  preferential  at  particular 
points,  are  not  a  fair  test  for  rates  that  must  be  maintained 
under  the  Act,  with  its  restrictions  against  the  greater  charge 
for  the  shorter  haul  and  against  all  unjust  discriminations 
and  undue  preference  and  advantage  to  persons  and  localities. 

When  those  rates  were  in  effect  a  greater  charge  was  made 
from  Canadian  points  east  of  Port  Huron  to  Buffalo  than 
from  Port  Huron. 

The  respondent  concedes  that  this  is  against  the  letter  and 
the  spirit  of  the  Act  to  regulate  commerce,  and  claims  that  it 
was  justified  in  making  some  advance  at  Port  Huron  to  bring 
rates  on  its  line  generally  in  conformity  to  the  Act. 

Advances  induced  by  this  consideration  and  made  only  to 
a  just  extent,  at  points  where  disproportionately  low  rates 
had  existed,  rest  on  a  reasonable  basis.  So  far  as  this  rule 
was  observed  by  the  respondent  it  furnished  no  just  ground 
for  complaint. 

Upon  the  case  as  presented  the  Commission  is  not  satisfied 
that  an  eight-cent  rate  on  grain  and  grain  products  from  Port 
Huron  to  Buffalo  is  unreasonable,  nor  is  it  satisfied  that  a 
higher  rate  than  eight  cents  on  grain  and  grain  products  is 
reasonable  and  just. 

Grain  and  grain  products  are  in  the  same  class,  and  the 
rates  on  both  are  equal  from  Chicago  to  Port  Huron.  At 
Port  Huron  a  distinction  has  been  made  in  the  rates,  grain 
being  two  cents  a  hundred  pounds  lower  than  grain  products. 
The  only  reason  assigned  for  this  difference  is  that  there 
exists  water  competition  in  the  carriage  of  grain  from  Port 
Huron  and  not  to  any  great  extent  in  the  carriage  of  grain 
products.  If  the  water  competition  were  in  fact  controlling 
in  respect  to  the  rate  it  might  justify  the  difference.   But  that 
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was  not  made  to  appear  and  similar  competition  by  water 
exists  from  Chicago.  Why  it  should  be  more  effective  from 
Poii  Huron  than  from  Chicago  was  not  shown. 

The  petitioners  insist  and  ask  a  ruling  by  the  Commission 
that  it  is  unlawful  to  charge  different  rates  on  property  in  the 
same  class.  Priina  facie^  property  classified  alike  would 
seem  to  be  entitled  to  the  same  rate,  but  the  point  is  one  that 
need  not  now  be  determined.  Upon  the  showing  in  the  case 
the  articles  in  question  are  embraced  in  the  same  class,  and 
are  carried  at  equal  rates  from  Chicago,  and  no  adequate  rea- 
son having  been  shown  for  a  difference  at  Port  Huron  it 
would  seem  that  equal  rates  should  prevail  from  the  latter  place. 

It  is  not  deemed  necessary  in  this  case  to  discuss  the  rela- 
tion of  the  Port  Huron  rates  to  the  Detroit  and  Toledo 
rates.  That  has  been  done  in  another  case  {Detroit  Board  of 
Trade  v.  Grand  Trunk  Railway,  2  I.  C.  C.  K.  315),  and  the 
same  principle  has  been  considered  in  other  cases.  The  rea- 
sons for  not  disturbing  a  rate  not  essentially  unjust,  that 
affects  several  lines  of  road  and  many  interests  in  a  large 
territory,  that  has  been  established  to  put  competing  locali- 
ties on  a  substantial  equality  and  to  prevent  rate  wars,  have 
been  fully  set  forth  in  other  cases  and  need  not  be  repeated. 
If  the  Port  Huron  local  rate  were  clearly  unreasonable,  and 
resulted  in  injustice  to  the  business  interests  of  that  city, 
those  considerations  would  be  inoperative  to  prevent  such 
action  respecting  them  as  might  appear  to  be  appropriate. 
But  that  is  not  the  case.  The  evidence  does  not  show  that 
any  material  injury  results  to  the  business  interests  of  Port 
Huron  from  an  eight-cent  rate  to  Buffalo.  In  fact,  it  appears 
affirmatively  that  the  competition  from  Chicago  with  grain 
products  from  Port  Huron  is  very  slight  and  unimportant. 

The  decision  of  the  Commission  is  that  an  eight-cent  rate 
per  hundred  pounds  upon  grain  and  grain  products  from 
Port  Huron  to  Buffalo,  while  a  fifteen-cent  through  rate  from 
Chicago  to  Buffalo  is  in  effect,  is  not  unreasonable,  and  that 
a  rate  from  Port  Huron  to  Buffalo  in  excess  of  eight  cents 
pf  r  hundred  pounds  while  such  through  rate  from  Chicago 
is  maintained,  is  unreasonable. 
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THE  OEEGON  SHOET  LINE  EAILWAT  CO.  v.  THE 
NOETHEEN  PACIFIC  EAILEOAD  CO. 

Filed  November  12,  1889. 


Under  the  rules  of  practice  issued  by  this  Commission  a  replication  to 
an  answer  is  not  required  or  allowed. 


memorandum. 

By  the  Commission: 

Id  this  case  after  the  aDSwer  to  the  complaiDt  was  filed, 
the  complaiDaDt  asked  leave  to  file  a  replicatioD.  The  Eules 
of  Practice  io  this  CommissioD  Dot  ooly  do  Dot  provide  for  a 
replicatioD  to  the  aDswer,  but  Id  eflfect,  though  Dot  Id  terms, 
exclude  it.  Eule  IV  provides  for  au  aDswer,  uuless  the  respond- 
eDt  sets  the  case  for  heariDg  od  the  complaiDt  uDder  Eule  Y, 
which  provides  as  follows :  '*  If  a  carrier  complaiDcd  agaiust 
shall  deem  the  complaiDt  iDsufficieut  to  show  a  breach  of  legal 
duty,  it  may,  iustead  of  filiDg  aD  aDswer,  serve  od  the  com- 
plaiDaDt Dotice  for  a  heariDg  of  the  case  od  complaiDt."  But 
wheD  aD  aDSwer  is  filed  the  Eules  coutemplate  that  the  issue 
lA  therehj  joined.  The  lauguage  of  Eule  XI  is  tlys:  "UpoD 
issue  beiug  joiDed  by  the  service  of  aDswer,  the  CommissioD 
will  assigD  a  time  aDd  place  for  heariDg  the  same."  Aad, 
agaiD,  Id  XII:  '*WheD  a  cause  is  at  issue  od  petitioD  aad 
aDswer,  each  party  may  proceed  at  oDce  to  take  depositioDs," 
&c.  The  omissioD  to  provide  for  a  replicatioD  to  the  aDSwer 
was  Dot  au  oversight  whcD  the  Eules  of  Practice  were  drafted 
aud  adopted.  The  view  of  the  CommissioD  thcD  was  to  sim- 
plify the  practice  as  much  as  practicable.  Experieuce  siDce  has 
Dot  developed  aDy  Decessity  for  chaDge  Id  the  respect  uuder 
coDsideratioD.  Both  the  letter  aDd  the  spirit  of  the  statute 
excludes  the  idea  of  techuicality  Id  its  admiDistratioD.  The 
complaiDt  aDd  aDSwer  are  sufficieut  to  iDdicate  the  substau- 
tial   coDtroversy.      EvidcDce  is  admitted  with  liberality  to 
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develop  all  facts  that  bear  on  the  issue  thus  made.  Under 
the  practice  pursued  in  the  hearing  of  causes  the  complain- 
ant would  gain  nothing  by  filing  a  replication,  and  would  lose 
nothing  by  not  filing  it.  The  complainant  has  leave  to  with- 
draw Ms  motion  to  file  a  replication. 
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WILLIAM  L.  EAWSON,  Petitioner,  v.  THE  NEWPOBT 
NEWS  &  MISSISSIPPI  VALLEY  COMPANY ;  THE 
BALTIMOKE  AND  OHIO  EAILBOAD  COMPANY, 
AND  L.  BOYEB'S  SONS,  Defendants. 


Argued  and  Submitted  June  20,  1889.— Decided  November  13th«  1889. 


1.  Where  a  tariff  complained  of  was  abandoned  by  the  carriers  for  a  long 

period  of  time  before  the  complaint  was  made  and  shortly  after  the  tariff 
was  put  in  force,  the  Commission  will  not  make  an  order  requiring  the 
carriers  to  cease  and  desist  from  enforcing  such  tariff,  because  such  an 
order  would  be  vain  and  useless. 

2.  The  amendment  of  March  2,  1889,  expressly  provides  that  it  shall  have 

no  application  to  pending  proceedings,  and  as  this  proceeding  was  pend- 
ing  at  the  time,  no  reparation  can  be  awarded,  and  the  remedy  of  the 
petitioner  is  in  the  courts. 

Oarland  cfe  May^  for  petitioner. 

W.  D,  Guihiie^  for  Newport  News  &  Mississippi  Valley 
Company. 

H,  L,  Bo7id,  Jr.,  for  Baltimore  <fe  Ohio  B.  B.  Company  and 
L.  Boyer's  Sons. 

REPORT  AND  OPINION  OF  THE  INTERSTATE  COMMERCE  COMMISSION. 

Bragg,  Coirvinissioner : 

After  the  original  complaint  had  been  filed  in  this  proceed- 
ing and  answered  by  the  defendant,  the  Newport  News  <fe 
Mississippi  Valley  Company,  the  petitioner  by  leave  of  the 
Commission  was  permitted  to  file  an  amendment  complaint, 
in  substance  the  same  as  the  original,  except  that  additional 
new  parties  were  made. 

The  complaint  alleges  violations  of  the  3d  and  6th  sections 
of  the  Act  to  regulate  commerce,  and  charges,  in  substance, 
the  following  facts : 

For  some  years  previous  to  and  during  the  spring  and  early 
summer  of  1887  there  existed  a  tariff  on  the  Chesapeake  k 
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Ohio  Kailway  for  the  transportation  of  lumber  from  various 
points  on  its  lines  to  New  York  City,  which  included  delivery 
without  any  charge  for  lighterage  to  any  point  within  the 
known  lighterage  limits  of  New  York  harbor.  The  rate  pre- 
vailing at  the  time  last  mentioned  was  24  cents  per  hundred 
pounds  and  the  routeing  was  via  the  Bichmond,  Fredericks- 
burg &  Potomac  Bailroad  from  its  junction  with  the  Chesa- 
peake &  Ohio  Eailway,  and  during  this  period,  and  by  this 
route,  and  at  this  rate  petitioner  shipped  a  number  of  cars  of 
lumber  to  New  York  City. 

On  or  about  the  10th  day  of  August,  1887,  the  agent  of  the 
petitioner  at  Covington,  Va.,  Mr.  Braxton,  loaded  with  lum- 
ber car  No.  14,532  of  the  Newport  News  &  Mississippi  Valley 
Company,  which  lumber  had  been  sold  to  Mr.  J.  P.  Stock- 
<lale,  of  No.  78  Wall  Street,  New  York  City.  Mr.  Braxton 
made  out,  as  he  had  been  doing  theretofore,  a  bill  of  lading 
and  duplicate  for  billing  and  routeing  the  car,  and  handed 
the  same  to  the  agent  of  the  Newport  News  &  Mississippi 
Valley  Company  at  Covington  to  have  weights  inserted  and 
to  sign  and  return.  The  car  was  taken  out  of  the  yard  and 
away  as  usual.  Some  two  or  three  days  after  it  had  gone, 
the  agent  of  the  Newport  News  &  Mississippi  Valley  Com- 
pany handed  to  Mr.  Braxton,  not  the  bill  of  lading  as  origin- 
ally made  out  and  given  to  him  by  Mr.  Braxton,  but  another 
and  substituted  bill  of  lading,  routeing  the  car  via  Staunton 
and  the  Baltimore  &  Ohio  Bailroad  Company,  which  incurred 
an  additional  charge  of  not  less  than  five  cents  per  hundred 
pounds  to  be  exacted  for  the  delivery  by  lighter  from  (^om- 
munipaw  to  destination  within  lighterage  limits. 

The  substituted  bills  of  lading  were  received  by  the  peti- 
tioner on  August  13th,  1887,  and  were  enclosed  on  the  15th 
day  of  that  month  in  a  letter  of  the  petitioner  to  General 
William  E.  Wickham,  then  Second  Vice-President  of  the  New- 
port News  &  Mississippi  Valley  Company  at  Bichmond,  Va., 
wherein  it  was  stated  that  the  petitioner  had  not  received 
notice  of  the  change  of  routeing  and  increase  of  rate  thereby 
to  New  York  City  by  the  additional  charge  of  five  cents  or 
more  for  lighterage.  Nor  were  these  rates  published  for  the 
information  of  the  public  at  the  offices  of  the  Newport  News 
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&  Mississippi  Valley  Company  in  Bichmond,  and  Covington^ 
nor  at  several  other  stations  where  these  rates  should  have 
been  displayed  for  public  information,  which  were  examined 
by  the  petitioner. 

That  upon  investigation  the  petitioner  ascertained  and  v/as 
shown  a  circular  printed  on  light  tinted  paper,  issued  in  June 
or  July  of  the  year  1887,  from  the  office  of  the  General 
Freight  Agent  in  Bichmond,  Va.,  of  instructions  to  agents  at 
stations  of  the  company,  which  was  intended  for  their  infor- 
mation, and  theirs  solely,  and  which  circular  it  is  beyond  the 
power  of  the  petitioner  to  exhibit.  This  circular  was  not 
posted  at  any  office  examined  by  the  petitioner,  for  public 
information.  By  this  circular  agents  were  instructed  as  to 
the  change  of  routeing  and  to  bill  freight  to  Communipaw  at 
24  cents  per  hundred  pounds,  lumber  in  lots  of  one  car,  but 
to  bill  to  New  York  City,  lighterage  free,  lumber  in  lots  of 
five  cars  at  24  cents  per  hundred  pounds.  These  instruc- 
tions, petitioner  claims,  were  in  violation  of  both  sections  3 
and  6  of  the  Act  to  regtdate  commerce,  inasmuch  as  a  discrim- 
ination was  made  in  favor  of  a  shipper  of  five  cars  at  a  lower 
rate  than  a  shipper  of  one  car  of  the  same  commodity.  It  is 
also  claimed  to  be  a  violation  of  the  6th  section,  inasmuch  aa 
without  any  notice  whatever  to  the  public  a  change  of  route- 
ing and  increase  of  rates  of  five  cents  per  hundred  pounds  to 
a  total  of  29  cents  were  made  for  delivery  at  the  same  desti- 
nation as  compared  with  the  previous  rate  of  24  cents.  Dur- 
ing the  month  of  September  following  and  subsequently  peti- 
tioner made  various  efforts  to  have  this  matter  adjusted  with 
the  chief  officers  of  the  lines  carrying  the  freight,  but  without 
success.  General  Wickham,  who  was  receiver  of  the  Newport 
News  &  Mississippi  Valley  Company,  died  shortly  after,  Sep- 
tember, 1887. 

The  prayer  of  the  petition  is  that  the  defendants  shall  be 
required  to  cease  and  desist  from  the  violations  of  law  com- 
plained of  and  to  ujake  reparation  for  the  injury  done  to  peti- 
tioner. 

The  Newport  News  &  Mississippi  Valley  Company  answered 
the  complaint,  in  which  it  states  that  it  is  a  corporation  ere- 
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ated  and  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Connecticut,  authorized  to  lease  and 
operate  railroads,  and  that  at  and  prior  to  the  taking  effect 
of  the  Interstate  Commerce  Act,  so  called,  as  well  as  subse- 
quently thereto  until  the  27th  day  of  October,  1887,  was  the 
lessee  of  and  operated  the  Chesapeake  &  Ohio  Railway  in  the 
States  of  Virginia  and  West  Virginia. 

It  is  not  now  operating  said  railway  and  has  not  operated 
the  same  at  any  time  since  the  27th  day  of  October,  1887, 
when  the  receiver  of  said  railway  was  appointed  by  the  courts 
of  Virginia  and  West  Virginia ;  at  the  termination  of  said 
receivership  said  railway  was  re-delivered  to  the  Chesapeake 
<fe  Ohio  Railway  Company,  which  has  since  been  operating 
the  same. 

It  respectfully  submits  that  the  Interstate  Commerce  Com- 
mission has  no  jurisdiction  of  the  claim  made  in  this  peti- 
tion. 

It  respectfully  submits  that  in  and  so  far  as  the  said  Raw- 
son  by  his  complaint  claims  the  amount  of,  or  compensation 
for,  or  re-payment  of  the  value  of  the  lumber  referred  to  in 
said  petition,  the  said  Interstate  Commerce  Commission  is 
without  jurisdiction  as  to  that  complaint. 

It  admits  that  previous  to  the  taking  effect  of  the  Inter- 
state Commerce  Act  and  for  a  short  time  thereafter,  as  it 
believes,  there  existed  an  arrangement  between  the  Chesa- 
peake &  Ohio  Railway  Company  and  the  Pennsylvania  Rail- 
road Company  by  which  lumber  could  be  shipped  from  Cov- 
ington, Va.,  to  the  city  of  New  York  at  a  rate  of  24  cents  per 
hundred  pounds,  the  routeing  being  by  the  Richmond,  Fred- 
ericksburg &  Potomad  Railroad  from  its  junction  with  the 
Chesapeake  &  Ohio  Railway,  which  included  delivery,  light- 
erage free,  to  any  point  within  the  lighterage  limits  of  New 
York  Harbor,  and  it  admits  upon  information  and  belief  that 
the  said  Rawson  had  shipped  a  number  of  cars  of  lumber  to 
New  York  City  according  to  such  routeing  and  rat^ ;  but  it 
avers  that  the  major  part  of  the  transportation  involved  in 
such  carriage  of  merchandise  was  not  upon  the  lines  or  in 
any  wise  controlled  by  the  Chesapeake  &  Ohio  Railway  or 
the  Newport  News  &  Mississippi  Valley  Company,  but  upon 
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the  lines  owned  and  controlled  by  or  in  the  interest  of  the 
Pennsylvania  Bailroad  Company ;  practically,  in  respect  to 
the  carriage  of  merchandise  by  rail  from  Covington,  Va.,  and 
similar  points  to  the  city  of  New  York,  the  Chesapeake  & 
Ohio  Railway  Company  is,  and  the  Newport  News  &  Missis- 
sippi Valley  Company  operating  the  Chesapeake  &  Ohio 
Railway  was  dependent  either  upon  the  Pennsylvania  Rail- 
road Company  or  the  Baltimore  &  Ohio  Railroad  Company 
or  the  lines  controlled  by  them  respectively. 

The  rate  above  referred  to  was  made  by  authority  of 
the  Pennsylvania  Railroad  Company  and  the  free  lighterage 
oflered  thereby  was  a  privilege  granted  by  the  Pennsylvania 
Railroad  Company,  and  with  respect  to  the  granting  or  the 
withholding  of  which  the  Chesapeake  &  Ohio  Railway  Com- 
pany and  the  Newport  News  &  Mississippi  Valley  Company 
had  no  control  whatsoever.  Shortly  after  the  Interstate 
Commerce  Act  went  into  effect  the  Pennsylvania  Railroad 
Company  declined  further  to  continue  the  transportation 
above  referred  to  at  the  rates  and  in  the  manner  above  pre- 
scribed, and  the  most  favorable  arrangement  which  the  Ches- 
apeake &  Ohio  Railway  Company  or  the  Newport  News  & 
Mississippi  Valley  Company,  as  lessee  of  the  Chesapeake  & 
Ohio  Railway,  could  secure,  was  an  arrangement  with  the 
Baltimore  &  Ohio  Railroad  Company  and  the  lines  controlled 
by  it,  through  and  by  means  of  which  arrangement  the  New- 
port News  &  Mississippi  Valley  Company  secured  to  shippers 
of  five  cars  for  the  same  consignee  and  the  same  point  of 
delivery,  free  lighterage  within  the  lighterage  limits  of  the 
harbor  of  New  York.  But  the  Newport  News  and  Mississippi 
Valley  Company  was  unable  to  secure  the  privilege  of  free 
lighterage  for  any  less  amount.  It  in  no  wise  controlled  or 
could  control  the  question  of  whether  free  lighterage  should 
be  granted  in  any  cases,  or  in  what  cases  such  lighterage 
should  or  should  not  be  granted.  It  was  wholly  subject  to 
the  directions  and  control  in  that  regard  of  the  railroad  com- 
panies controlling  the  ultimate  line  and  the  lighterage  in  the 
harbor  of  New  York.  The  Newport  News  and  Mississippi 
Valley  Company  was  wholly  dependent  on  such  other  compa- 
nies in  respect  of  lighterage  and  rates  therefor,  and  the  most 
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fayorable  terms  to  shippers  which  it  secured  was  by  the  Bal- 
timore &  Ohio  Baihroad  which  involyed  lighterage  free  for 
five  cars  and  a  charge  for  lighterage  of  a  smaller  amount. 

In  accordance  with  the  arrangement  so  made  in  regard  to 
shipments  by  its  lines  to  New  York,  the  Newport  News  & 
Mississippi  Valley  Company,  under  date  of  July  2d,  1887, 
and  on  or  about  that  day  issued  to  its  agents  along  its  lines 
instructions  as  to  manifesting  and  routeing  property  to  east- 
em  points  by  which  it  was  prescribed  that  property  forwarded 
by  all  rail  to  New  York  should  be  forwarded  via  Staunton, 
Va.,  and  the  Baltimore  and  Ohio  lines,  and  by  which  it  was 
expressly  prescribed  that  freight  so  forwarded,  except  live 
stock,  would  be  subject  to  the  following  lighterage  regu- 
lations : 

"If  in  lots  of  five  car-loads  for  the  same  consignee  and  the 
same  point  of  delivery,  it  will  be  lightered  free  to  any  point 
within  the  lighterage  limits  of  New  York  harbor ;  if  not  in 
compliance  with  the  above,  extra  lighterage  charges  will  be 
made  and  collected.  Agents  must  not  sign  bills  of  lading 
granting  lighterage  free  except  in  accordance  with  the  above, 
and  in  that  case  must  note  on  each  way-bill  that  it  covers 
the  part  of  the  lot  of  five  cars  giving  on  each  the  initials  and 
numbers  of  the  other  four." 

And  by  such  circular  the  lighterage  limits  in  New  York 
harbor  are  expressly  prescribed.  Such  arrangements  were 
made  for  routeing  property  to  New  York  and  such  instruc- 
tions issued  to  the  agents  of  this  company  at  points  along 
the  line  of  the  Chesapeake  &  Ohio  Bailway  because  the 
same  were  the  best  arrangements  in  the  interest  of  the  ship- 
pers that  this  company  could  effect  for  such  routeing  and 
carriage  of  merchandise. 

It  denies  that  it  ever  undertook,  or  agreed,  or  became  in 
any  wise  bound  or  liable  to  carry  the  merchandise  referred 
to  in  the  petition  herein,  either  by  the  Pennsylvania  route 
or  at  the  rate  of  24  cents  per  hundred  pounds,  or  that  it  ever 
undertook,  or  agreed,  or  became  bound  to  afford  to  the  ship- 
per free  lighterage  in  the  harbor  of  New  York,  or  ever  under- 
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took  to  control  or  direct  in  respect  to  the  lighterage  thereof 
except  in  accordance  with  the  circular  of  July  2d,  1887,  above 
mentioned. 

It  is  unable  to  admit  or  to  deny  the  particular  statements 
in  the  complaint  with  respect  to  the  circumstances  connected 
with  the  shipment  of  and  issue  of  bills  of  lading  for  the  lum- 
ber referred  to  in  the  complaint ;  but  denies  absolutely  as  to 
itself  and  upon  information  and  belief  as  to  its  agents  and 
servants,  that  any  bill  of  lading  for  the  carriage  of  such  mer- 
chandise by  the  Pennsylvania  line  or  involving  free  lighterage 
delivery  thereof  or  any  lower  rate  than  24  cents  per  hundred 
pounds  and  lighterage  in  addition  was  ever  accepted,  or 
approved,  or  assented  to  by  or  on  its  behalf.  Instructions 
were  issued  to  its  several  agents  on  or  about  July  4, 1887,  as 
above  stated,  expressly  describing  the  mode  and  manner  in 
which,  and  the  terms  upon  which  such  transportation  could 
be  conducted ;  and  it  avers  upon  the  best  of  its  knowledge, 
information  and  belief  that  such  instructions  were  followed 
and  obeyed,  and  that  no  one  on  its  behalf  ever  undertook,  in 
respect  of  the  merchandise  complained  of,  transportation  in 
any  other  way  or  upon  any  other  terms  than  are  embodied  in 
such  instructions. 

It  avers  upon  the  best  of  its  knowledge,  information  and 
belief  that  its  agent  then  conducting  its  transportation  busi- 
ness fully  informed  the  petitioner  as  well  as  his  agent  at  Cov- 
ington, Ya.,  as  to  the  mode  and  manner  and  the  terms  upon 
which  such  transportation  had  to  be  conducted. 

It  denies  upon  information  and  belief  that  the  Baltimore 
&  Ohio  Bailroad  Company  ever  received  payment  for  per- 
formance of  any  instructions  of  Stockdale  or  any  one  else  as 
to  the  delivery  of  said  lumber  from  Communipaw,  but,  on 
the  contrary,  it  avers  that  the  compensation  paid  the  said 
Baltimore  &  Ohio  Bailroad  Company  in  respect  thereto  only 
covered  the  charge  for  carriage  thereof  to  Communipaw. 

Upon  information  and  belief  it  denies  that  General  Wick- 
ham  ever  stated  to  the  petitioner  that  in  his  opinion,  or  in 
the  opinion  of  Mr.  Henry  T.  Wickham  the  action  of  the  com- 
pany was  any  violation  of  the  Interstate  Commerce  Law. 
It  is  unable  to  state  whether  General  Wickham  ever  received 
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any  such  letter  as  Exhibit  E  to  the  complaint,  as  no  such 
letter  has  been  found  or  returned  in  connection  with  this 
matter. 

It  is  unable  to  answer  with  greater  particularity  in  respect 
to  the  particular  facts  connected  with  this  shipment  as  the 
organization  of  the  defendants,  so  far  as  the  Chesapeake  & 
Ohio  Railway  is  concerned,  is  entirely  broken  up,  its  agents 
who  were  concerned  in  conducting  its  business  on  said  rail- 
way being  in  other  employments  and  no  longer  in  the 
employment  of  this  defendant,  and  General  Wickham  being 
dead. 

It  denies  that  it  was  ever  under  any  obligation  to  post  or 
to  conspicuously  display  the  terms  and  arrangements  which 
it  was  from  time  to  time  able  to  make  with  other  lines  for 
the  transportation  of  merchandise  to  the  city  of  New  York. 
Nevertheless,  it  avers  that  it  took  every  pains  to  communi- 
cate the  facts  in  relation  thereto  to  persons  engaged  in  such 
shipments,  and  never  in  any  wise  concealed  or  declined  to 
disclose  the  same  and  the  same  was  entirely  open  to  all  inter- 
ested therein  and  to  the  public. 

It  denies  that  its  instructions  above  referred  to  were  in 
violation  of  the  3d  and  6th  sections  or  any  section  of  the 
Interstate  Commerce  Act,  or  that  in  respect  to  any  of  the 
matters  referred  to  in  said  petition  it  has  in  any  wise  violated 
or  disregarded  the  provisions  or  requirements  of  said  Act. 
And  it  prays  that  the  petition  may  be  dismissed. 

The  answer  of  the  Baltimore  &  Ohio  Railroad  Company 
states  that  it  has  no  knowledge  of  the  matters  and  facts  set 
out  in  the  petition  except  that  it  received  the  car-load  of 
lumber  mentioned  in  the  petition  at  Staunton,  Ya.,  from  the 
tracks  of  the  Chesapeake  &  Ohio  Railway,  that  the  same 
was  transported  over  its  lines  and  those  of  its  connections  to 
Communipaw,  N.  J.,  where  the  lumber  was  delivered  to  L. 
Boyer's  Sons,  a  firm  engaged  in  the  lighterage  business  and 
then  acting  as  agents  of  the  defendant,  to  be  transported  by 
lighter  to  the  point  of  delivery  to  the  consignee ;  that  previ- 
ous to  the  receipt  of  this  shipment  at  Staunton,  as  aforesaid, 
to  wit,  on  the  22d  day  of  March,  1887,  this  respondent  had 
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notified  the  Chesapeake  and  Ohio  Bailway  company  and  all 
companies  operating  over  its  railway  that  on  and  after  April 
4, 1887,  a  lighterage  charge  of  five  cents  per  hundred  pounds, 
to  be  paid  by  the  consignees,  would  be  charged  on  lumber 
and  forest  products  for  delivery  within  the  lighterage  limits 
of  New  York  harbor  over  and  above  the  rate  for  the  rail 
transportation  to  Communipaw,  which  notification  was  given 
by  a  circular  letter,  a  copy  of  which  is  hereto  attached, 
marked  Respondent's  Exhibit  B.  &  O.  No.  1 ;  that  the  Ches- 
apeake and  Ohio  Company  or  any  other  company  operating 
its  lines  had  no  authority  from  this  respondent  to  deliver 
lumber  or  forest  products  to  this  company  for  transportation 
to  Communipaw  and  delivery  at  New  York  on  any  other 
terms  than  those  set  forth,  and  this  respondent  agreed  to 
accept  freight  from  said  lines  only  on  these  terms  ;  that  this 
respondent  had  no  contract  with  the  petitioner  and  no  con- 
tract for  the  transportation  of  the  lumber  mentioned  other 
than  that  made  with  the  company  then  operating  the  Chesa- 
peake &  Ohio  Railway  under  the  circular  notice  above  men- 
tioned. 

The  respondent  says  that  the  charge  of  five  cents  per  hun- 
dred pounds  for  delivery  by  lighters  in  the  harbor  of  New 
York  over  and  above  the  rail  tariflf  rate  for  transportation  to 
Communipaw  only,  is  just  and  reasonable  and  was  made  in 
order  to  meet  actual  lighterage  expenses. 

The  answer  of  L.  Boyer's  Sons,  a  firm  composed  of  Charles 
H.  Boyer  and  Frank  W.  Boyer,  states  that  they  are  engaged 
in  lighterage  and  transportation  by  steam  lighters  and  barges ; 
that  in  the  year  1887  they  were  acting  under  a  contract  with 
the  Baltimore  &  Ohio  Railroad  Company  as  the  agents  of 
that  company  in  delivering  by  lighters  in  the  harbor  of  New 
York  such  freight  as  that  company  delivered  to  them  for  that 
purpose ;  that  on  or  about  August  24, 1887,  they  received  on 
one  of  their  lighters  a  car-load  of  lumber  consigned  to  J.  P. 
Stockdale,  which  they  believed  to  be  the  car-load  of  lumber 
referred  to  in  the  petition ;  that  on  August  25th  they  sought 
to  deliver  that  lumber  to  said  Stockdale,  first  calling  for  the 
lighterage  chaises  thereon,  but  said  Stockdale  refused  to 
receive  the  same  and  continued  so  to  refuse  up  to  September 
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1st,  when  these  respondents  stored  the  said  lumber  at  Tebo's 
dock  and  notified  said  Stockdale. 

The  respondents  know  nothing  more  about  the  matter 
alleged  in  the  petition. 

We  find  the  material  facts  in  this  proceeding  to  be  that  for 
about  twelve  years  petitioner  has  been  a  dealer  in  and  ship- 
per of  lumber  from  points  in  the  State  of  Virginia,  and  for 
part  of  that  time  over  the  line  of  the  Chesapeake  &  Ohio 
Railway,  of  which  the  Newport  News  &  Mississippi  Valley 
Company  was  the  lessee,  and  of  its  connecting  lines  to  points 
in  other  States.  For  a  considerable  period  prior  to  April  5, 
1887,  these  shipments  to  northeastern  points,  such  as  New 
York,  had  been  over  the  line  of  the  Newport  News  &  Missis- 
sippi Valley  Company  via  the  Richmond,  Fredericksburg  & 
Potomac  Railroad  and  the  Pennsylvania  Railroad,  this  being 
his  only  route  for  such  shipments,  and  by  this  route  the  rate 
was  24  cents  per  hundred  pounds  from  Covington,  Va.,  to 
New  York  City,  which  included  lighterage  free  to  all  points 
within  the  lighterage  limits  of  the  harbor  of  New  York. 

Shortly  before  April  5, 1887,  the  Pennsylvania  Railroad 
Company  gave  notice  to  the  Newport  News  &  Mississippi 
Valley  Company,  lessee  of  the  Chesapeake  &  Ohio  Railway, 
that  it  could  no  longer  make  this  arrangement  and  give  this 
rate  with  lighterage  free  on  these  shipments  by  this  route 
after  April  5,  1887,  and  proposed  another  route  for  these 
shipments  but  which  was  so  circuitous  that  the  Newport  News 
&  Mississippi  Valley  Company  found  it  impossible  or  unde- 
sirable to  do  the  business  by  this  last-named  route.  Some 
time  after  that  the  Newport  News  &  Mississippi  Valley  Com- 
pany entered  into  an  arrangement  with  the  Baltimore  &  Ohio 
Railroad  Company  to  make  these  shipments  to  New  York  via 
Staunton  at  a  rate  of  24  cents  per  hundred  pounds,  but  under 
this  arrangement  there  was  to  be  a  lighterage  charge  of  five 
cents  per  hundred  pounds  on  all  less  than  lots  of  five  cars  to 
the  same  consignee  and  at  the  same  point  of  delivery.  This 
was  the  arrangement  proposed  by  the  Baltimore  &  Ohio  Rail- 
road Company  and  accepted  by  the  Newport  News  &  Missis- 
sippi Valley  Company. 
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On  the  2d  day  of  July,  1887,  a  circular  of  instructions 
bearing  that  date,  setting  forth  all  the  rates  under  this 
arrangement,  was  issued  by  the  Baltimore  &  Ohio  Bailroad 
Company,  and  the  Newport  News  &  Mississippi  Valley  Com- 
pany and  placed  in  the  hands  of  their  agents  for  billing  and 
rbuteing  such  shipments.  This  was  a  joint  rate  and  the  law 
at  that  time  did  not  require  publicity  to  be  given  to  such  a 
rate  except  to  the  extent  and  in  the  manner  that  should  be 
ordered  by  the  Interstate  Commerce  Commission. 

On  the  21st  day  of  June,  in  the  year  1887,  the  Interstate 
Commerce  Commission  published  an  order  to  all  carriers  of 
interstate  traffic  under  the  statute,  the  Baltimore  &  Ohio 
Kailroad  Company  and  the  Newport  News  &  Mississippi 
Valley  Company  being  among  the  number,  to  give  publicity 
to  all  their  joint  rates  on  interstate  traffic  in  the  following 
manner : 

"Joint  tariflfs  of  rates,  fares,  or  charges,  established  by  two 
or  more  common  carriers  for  the  transportation  of  passengers 
or  freight  passing  over  continuous  lines  or  routes,  copies  of 
which  are  required  by  the  sixth  section  of  the  'Act  to  Begu- 
late  Commerce'  to  be  filed  with  the  Commission,  shall  be 
made  public  so  far  as  the  same  relate  to  business  between 
points  which  are  connected  by  the  line  of  any  single  common 
carrier  required  by  the  first  paragraph  of  said  section  to 
make  public  schedules  of  its  rates,  fares,  and  charges.  Such 
joint  tariffs  shall  be  so  published  by  plainly  printing  the 
same  in  large  type  of  at  least  the  size  of  ordinary  'pica,' 
copies  of  which  shall  be  kept  for  the  use  of  the  public  in 
such  places  and  in  such  form  that  they  can  be  conveniently 
inspected,  at  every  depot  or  station  upon  the  line  of  the  car- 
riers uniting  in  such  joint  tariff  where  any  business  is  trans- 
acted in  competition  with  the  business  of  a  carrier  whose 
schedules  are  required  by  law  to  be  made  public  as  afore- 
said." 

The  course  of  making  these  lumber  shipments  by  the  peti- 
tioner was  for  him  to  look  after  the  rates  and  routes  and  to 
give  instructions  to  his  agent,  Mr.  Braxton,  at  Covington,  Ya., 
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and  the  latter  attended  to  making  the  shipments.  The  man- 
ner in  which  this  was  done  by  Mr.  Braxton  was  for  him  to 
make  out  the  bills  of  lading,  stating  the  route  over  which  the 
lumber  was  to  go,  and  to  hand  these  bills  of  lading  to  the 
agent  of  the  Newport  News  &  Mississippi  Valley  Company 
at  Covington  for  the  latter  to  insert  the  weights  and  sign  and 
return  them  to  Mr.  Braxton.  In  the  early  part  of  August, 
1887,  petitioner  being  absent  from  the  State  of  Virginia  on 
other  business,  left  or  sent  instructions  to  Mr.  Braxton  to 
ship  a  car-load  of  lumber  from  Covington,  Va.,  to  J.  P. 
Stockdale,  at  New  York  City.  A  day  or  two  prior  to  August 
10th,  1887,  Braxton  loaded  the  car  with  lumber  to  ship  to 
Stockdale,  and  went  to  Coverston,  the  agent  of  the  Newport 
News  &  Mississippi  Valley  Company,  at  Covington,  and 
handed  the  latter  bills  of  lading  which  specified  the  routeing 
of  this  car  over  the  line  of  the  Nawort  News  &  Mississippi 
Valley  Company,  the  BichmoiMuHtedericksburg  &  Potomac 
Bailroad  and  the  PennsylvaniMBHroad  to  New  York,  as  the 
previous  shipments  had  been^maae  by  the  petitioner  and 
inserted  in  the  bills  of  lading  "lighterage  free."  At  that 
time  neither  the  petitioner  nor  his  agent,  Mr.  Braxton,  had 
any  actual  notice  of  the  change  of  routeing,  billing,  and  rates 
that  had  been  made  by  and  between  the  Newport  News  & 
Mississippi  Valley  Company  and  the  Baltimore  &  Ohio  Rail- 
road Company,  or  that  the  Newport  News  and  Missippi  Val- 
ley Company  had  ceased  to  make  shipments  via  the  Rich- 
mond, Fredericksburg  &  Potomac  Railroad  and  the  Pennsyl- 
vania Railroad;  and  the  strong  preponderance  of  the  evi- 
dence is,  and  upon  it  we  find  the  fact  to  be,  that  at  that  time 
the  petitioner  nor  his  agent,  Braxton,  had  any  constructive 
notice  of  these  changes. 

On  the  10th  day  of  August,  1887,  Mr.  Coverston,  the  agent 
of  the  Newport  News  &  Mississippi  Valley  Company  at  Cov- 
ington, Va.,  made  out  new  bills  of  lading,  routeing  this  car- 
load of  lumber  via  the  Newport  News  <fe  Mississippi  Valley 
Company  to  Staunton  and  thence  via  the  Baltimore  &  Ohio 
Railroad  Company  to  New  York  City,  in  which  there  was  no 
statement  that  there  was  lighterage  free,  and  signed  and 
returned  these  new  bills  of  lading  to  Braxton  on  that  day. 
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He  did  not  return  the  bills  of  lading  to  Braxton,  whieli  the 
latter  had  made  out  and  handed  to  him.  The  car  of  lumber 
at  that  time  ha^d  gone  forward  to  New  York.  Braxton  then 
ascertained  from  Coverston,  for  the  first  time,  of  the  change 
of  routeing  and  billing,  and  rates,  that  had  been  made  by  the 
Newport  News  &  Mississippi  Valley  Company  from  the  Bich- 
mond,  Fredericksburg  &  Potomac  Bailroad  and  the  Pennsyl- 
vania Bailroad,  to  that  of  the  Baltimore  &  Ohio  Bailroad ; 
and  on  the  11th  of  August,  1887,  Braxton  wrote  to  peti- 
tioner, who  was  then  in  Philadelphia,  what  had  occurred. 
On  the  15th  day  of  August,  1887,  by  letter  of  that  date,  peti- 
tioner wrote  concerning  this  matter  to  General  William  E. 
Wickam,  then  2d  Vice-President  and  General  Manager  of  the 
Newport  News  &  Mississippi  Valley  Company,  in  New  York, 
complaining  of  what  had  occurred  and  protesting  against  it. 

The  car  of  lumber  w^^.forward  to  New  York  and  it  was 
lightered  by  L.  Boyer'sVpljk^ lighterage  agents  of  the  Balti- 
more &  Ohio  Bailroad  ttMEetny,  and  by  them  tendered  to 
Stockdale.  These  lighterage  agents  made  a  charge  of  five 
cents  per  hundred  pounds  for  the  lighterage,  amounting  to 
about  $20.00,  which  Stockdale  refused  to  pay,  and  the  peti- 
tioner would  not  pay,  and  the  lighterage  agents  then  stored 
the  lumber  for  a  considerable  period  of  time  and  held  it  for 
lighterage  charges.  The  evidence  does  not  show  that  they 
sold  it,  but  the  inference  is  that  they  did  for  lighterage 
charges.  The  value  of  this  car-load  of  lumber  was  from 
$260.00  to  $280.00. 

The  bills  of  lading  in  this  instance  provide  for  the  carriage 
of  lumber  from  Covington  to  New  York  at  a  rate  of  24  cents 
per  hundred  pounds.  There  is  nothing  in  the  bills  of  lading 
about  any  charge  for  lighterage,  or  that  lighterage  is  free. 
According  to  the  tariflf  of  rates  existing  between  the  Newport 
News  &  Mississippi  Valley  Company  and  the  Baltimore  and 
Ohio  Company  at  the  time  of  the  shipment,  the  lighterage 
charges  on  this  car-load  of  lumber  would  have  been  five  cents 
per  hundred  pounds.  The  rule  of  the  lighterage  companies 
in  New  York  at  that  time  was,  if  there  were  as  many  as  five 
car-loads  for  one  consignee  and  at  the  same  point  of  delivery, 
that  then  the  lighterage  was  free  as  to  the  shipper  or  con- 
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signee,  but  the  railroad  company  paid  the  lighterage,  which 
was  sixty  cents  per  ton,  out  of  the  transportation  rate 
received  from  the  shipper  or  consignee;  if  there  was  less 
than  five  car-loads  to  the  same  consignee  and  at  the  same 
point  of  delivery  then  the  lighterage  charge  was  one  dollar 
per  ton  and  the  shipper  or  coi^signee  had  to  pay  it.  This 
difference  in  the  amount  of  the  lighterage  charges  was  based 
upon  the  additional  time  it  required  and  the  cost  of  the  ser- 
vice in  deUvering  by  Ughter  five  cars  when  all  were  deUvered 
to  the  same  consignee,  and  one  or  more  cars,  less  than  five, 
delivered  to  different  consignees. 

The  claim  of  petitioner  was  pending  before  the  officials  of 
the  Newport  News  &  Mississippi  Valley  Company  from 
August,  1887,  until  the  fall  of  1888,  when  it  was  finally  decided 
against  him,  and  shortly  afterwards  he  filed  his  petition  for 
relief  before  the  Interstate  Commerce  Commission.  He  paid 
the  transportation  rate  of  twenty-four  cents  per  hundred 
pounds  upon  the  lumber  from  Covington,  Va.,  to  New  York, 
as  soon  as  he  was  notified  that  Stockdale  had  refused  to  pay 
it,  but  neither  he  nor  Stockdale  have  paid  any  part  of  the 
lighterage  charge,  nor  has  he  or  Stockdale  ever  received  the 
lumber  or  any  part  of  the  proceeds  of  its  sale  if  it  has  been 
sold.  The  rates  complained  of  have  long  since  been  aban- 
doned and  discontinued  by  the  defendant. 

The  foregoing  statement  embraces  a  summary  of  the  mate- 
rial facts  as  we  find  them  in  this  proceeding. 

In  the  view  we  are  constrained  to  take  of  this  case  under 
the  statute,  we  can  express  no  opinion  as  to  its  merits.  The 
tariff  complained  of  has  long  since  been  abandoned  and  dis- 
continued by  the  carriers.  It  ceased  to  exist  in  the  early  part 
of  the  fall  of  1887 ;  and  therefore  there  is  nothing  we  can  do 
in  the  direction  of  ordering  the  carriers  to  cease  and  desist 
from  enforcing  it. 

As  to  the  reparation  claimed,  prior  to  the  amendment  of 
the  16th  section  of  the  Act  to  regulate  commerce  of  March  2, 
1889,  we  held  in  several  cases,  that  as  the  statute  provided 
for  no  trial  by  jury  in  the  courts  to  enforce  our  awards  in 
controversies  such  as  were  triable  at  Common  Law  and  where 
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more  than  twenty  dollars  was  involved,  we  could  award  no 
reparation  in  consequence  of  the  provisions  of  the  seventh 
amendment  to  the  Constitution  of  the  United  States.  The 
amendment  of  the  statute  d  March  2,  1889,  was  made  to 
cover  this  feature  of  the  statute,  but  the  amendment  expressly 
provides  that  it  shall  have  no  reference  to  proceedings  pend- 
ing at  the  time  the  amendment  was  adopted  ;  and  this  pro- 
ceeding was  pending  at  that  time.  The  amendment  to  this 
effect  is  found  in  the  proviso  in  section  22  of  the  statute  as 
amended,  and  is  in  the  following  language  :  "  Provided  that 
no  pending  litigation  shall  in  any  way  be  affected  by  this  Act.'* 
The  statute,  therefore,  leaves  the  petitioner  to  enforce  his 
claim  for  reparation  in  the  courts  as  he  may  be  advised,  and 
accordingly  this  petition  is  dismissed  without  prejudice. 
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FKEDERICK  A.  WHITE  v.  THE  MICHIGAN  CENTRAL 
RAILROAD  COMPANY  and  THE  LAKE  SHORE 
AND  MICHIGAN  SOUTHERN  RAILWAY  COM- 
PANY. 


Heard  at  Chicago  September  30,  1889.— Decided  December  1, 1889. 


When  a  complaint  charged  that  the  respondent  railroad  companies,  which 
were  common  carriers  subject  to  the  Act  to  regulate  commerce,  were 
accustomed  to  make  deductions  of  from  five  to  ten  pounds  of  wheat  per 
load  from  the  true  weight  when  delivered  by  the  farmer  to  the  buyer  at 
the  elevators  of  the  respondents,  and  gave  receipt  to  the  farmer  for  the 
amount  as  thus  diminished,  upon  which  the  latter  was  paid  by  the  buyer, 
thereby  suffering  a  loss  to  the  extent  of  such  reduction,  but  failed  to 
charge  that  the  wheat  was  delivered  for  interstate  transportation,  or, 
indeed,  for  transportation  anywhere,  it  was 

Heldy  that  the  complaint  was  insufficient  in  substance  to  show  violation  or 
the  Act  to  regulate  commerce,  and  that  the  respondents  were  entitled 
to  have  it  dismissed  on  their  motions  to  that  effect,  but  that  the  dis- 
missal should  be  without  prejudice. 

An  averment  that  the  respondents  were  interstate  commerce  carriers  sub- 
ject to  the  Act  to  regulate  commerce  was  not  of  itself  sufficient  to  war- 
rant an  inference  under  a  motion  to  dismiss  a  complaint  for  insuffi- 
ciency,  that  wheat  delivered  at  an  elevator  of  the  respondents  was  for 
interstate  commerce. 

This  case  was  heard  solely  upon  the  respondents'  motions  to  dismiss  the 
complaint  for  insufficiency  of  its  allegations  to  show  violations  of  the 
Act  to  regulate  commerce,  but  the  complainant  having  filed  some  depo- 
sitions taken  before  the  hearing  of  said  motions,  the  Commission  looked 
into  this  evidence  with  a  view  of  seeing  what  light  it  shed  upon  the  gen- 
eral  claim  of  unlawful  practice  by  the  respondents,  and  upon  the  duty 
of  the  Commission  to  proceed  against  them  on  its  own  motion. 

George  S.  Clapp^  for  the  complainant. 
Ashley  Pond,  for  the  Mich.  Central  R.  R.  Co. 
George  C.  Greene,  for  the  L.  S.  &  M.  S.  Railway  Co. 

REPORT  AND   OPINION  OP  THE  COMMISSION. 

Veazey,  Commissioner: 

The  complainant  filed  an  amended  complaint  in  which  he 
charged  that  he  is  a  farmer  engaged  in  the  business,  among 
other  things,  of  raising  and  selling  wheat  and  grain ;  that  the 
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respondents  are  common  carriers  engaged  in  the  transporta- 
tion of  passengers  and  property  by  railroad  between  points 
in  the  States  of  Indiana  and  Michigan  and  other  States  far- 
ther east,  and  as  such  common  carriers  are  subject  to  the 
Act  to  regulate  commerce ;  that  they  have  elevators  for  the 
receipt  and  storage  of  wheat  at  their  several  railroad  stations, 
the  Michigan  Central  Railroad  Company  at  Buchanan  and 
Dayton,  Michigan,  and  the  Lake  Shore  and  Michigan  South- 
em  at  Plainfield  and  New  Carlisle  in  the  County  of  St.  Joseph 
and  State  of  Indiana,  at  which  elevators  of  said  companies 
in  said  places  the    complainant  has  taken  and  delivered  to 
said  companies  different  loads  of  wheat  within  the  last  five 
years ;  that  the  respondent  companies  have,  both  of  them,  a 
custom  in  respect  to  the  receipt  of  wheat  into  their  respec- 
tive elevators,  which  the  complainant  is  advised  is  illegal,  to 
wit :  That  the  companies  do  not  deal  with  farmers  in  storing 
wheat  for  shipment,  that  they  contract  with  the  shippers  who 
purchase  from  the  farmer  their  wheat,  that  the  shipper  gives 
the  farmer  a  ticket  in  the  nature  of  an  order  to  the  railroad 
company  to  receive  the  wheat,  that  the  company  then  receives 
the  wheat  and  gives  to  the  holder  of  the  ticket  its  receipt  for 
the  weight  of  the  wheat,  and  the  farmer  takes  the  ticket  and 
receipt  to  the  buyer  and  gets  his  pay,  but  that  from  each  and 
every  load  of  wheat  which  the  Michigan  Central  Bailroad 
Company  receives  into  its  elevators  it  retains  five  pojinds  of 
wheat  and  gives  its  receipt  for  the  weight  of  the  load  less  such 
five  pomnds,  that  the  custom  of  the  Lake  Shore  &  Michigan 
Southern  Bailroad  Company  is  to  deduct  from  each  load  not 
more  than  ten  pounds  but  at  least  five  pounds  on  each  load, 
that  if  the  odd  pounds  are  more  than  five  it  deducts  not  to 
exceed  ten  pounds  and  retains  such  excess,  giving  its  receipt 
to  the  farmer  for  the  weight,  less  the  amount  so  detained ; 
that  both  the  respondent  companies  have  taken  these  deduc- 
tions from  the  complainant  within  the  last  five  years,  and 
that  they  insist  on  the  right  to  so  deduct  from  each  load  of 
the  complainant  and  all  other  farmers  depositing  wheat  in 
their  elevators  on  their  roads. 

That  in  the  fall  of  1884  the  complainant  delivered  to  the 
Michigan  Central  Company,  at  its  elevator  in  Dayton,  Mich- 
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igan,  forty  loads  of  wheat,  and  that  in  every  instance  said 
company  deducted  five  pounds,  giving  the  complainant  a 
ticket  for  the  weight  of  the  wheat  less  such  five  pounds ;  and 
that  the  value  of  the  wheat  so  deducted  was  about  the  sum  of 
three  and  one-third  dollars. 

Complainant  prayed  that  the  Commission  require  the 
respondent  companies  to  refund  and  pay  the  complainant  for 
the  value  of  the  wheat^o  retained  by  each  company,  respect- 
ively, within  the  last  six  years;  also  that  the  Commission 
require  the  respondent  railroad  companies  to  cease  and 
desist  from  such  practice  and  custom  of  converting  wheat 
stcHred  in  their  elevators,  and  that  in  the  future  they  give 
credit  to  the  depositor  of  wheat  in  their  elevators  for  the 
actual  amount  of  wheat  received  and  stored  by  them ;  and 
further  prayed  for  general  relief  under  the  Act  to  regulate 
commerce. 

The  respondent  the  Lake  Shore  &  Michigan  Southern 
Railway  Company  made  answer  denying  that  any  of  the  acts 
complained  of  in  the  petition,  or  the  custom  therein  alleged, 
were  or  are  in  violation  of  the  provisions  of  the  Act  to  regu- 
late commerce,  and  denying  the  jurisdiction  of  the  Commis- 
sion upon  the  facts  stated  in  the  complaint;  and,  second, 
Averring  that  the  amount  of  wheat  deducted  from  actual  weight 
alleged  in  the  petition,  is  barely  sufficient  to  indemnify  the 
railroad  company  against  loss  by  shrinkage  in  the  wheat  stored 
and  unavoidable  waste  in  the  handling  of  the  wheat,  and  that 
the  custom  of  making  such  reduction  is  reasonable  and  just 
for  that  reason,  as  well  as  for  the  further  reason  that  wheat 
is  received  at  said  elevators  and  stored  by  the  railroad  com- 
pany, and  a  certificate  is  given  of  the  weight,  for  the  benefit 
And  advantage  of  the  party  delivering  the  same,  without 
charge  by  the  company  or  cost  to  the  party,  other  than  the 
said  slight  deduction  from  actual  weight  when  received. 

The  original  complaint  was  filed  May  27th,  1889,  and  was 
duly  served  on  the  respondents.  Said  answer  of  the  Lake 
Shore  &  Michigan  Southern  Company  was  filed  July  5th, 
1889.  On  the  14th  of  June,  1889,  the  Michigan  Central  Com- 
pany,  instead  of  filing  answer,  served  notice,  under  Rule  V 
of  the  Rules  of  Practice,  for  a  hearing  of  the  case  on  the 
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complaint.  Subsequently,  on  July  31  st,  1889,  the  complain- 
ant moved  for  leave  to  file  an  amended  complaint,  charging 
the  respondents  as  interstate  common  carriers.  On  August 
11th,  1889,  the  Commission  ordered  said  application,  for  filmg 
an  amended  complaint,  to  be  filed,  and  that  the  same  be  heard 
and  disposed  of  at  the  same  time  that  the  original  complaint 
should  be  heard  and  determined,  upon  said  notice  of  the 
Michigan  Central  Company. 

The  complainant  proceeded  to  take  testimony  by  deposi- 
tion in  advance  of  the  hearing,  under  Bule  XII  of  the  Bides, 
of  Practice. 

When  the  case  came  on  for  hearing,  pursuant  to  assignment^ 
on  September  30th,  1889,  no  objection  was  made  to  the  filing. 
of  the  amended  complaint,  but  said  notice  of  the  Michigan 
Central  Company  for  hearing  on  the  complaint  was,  without 
objection,  treated  as  having  been  renewed  as  to  the  amended 
complaint,  and  at  the  same  time  the  Lake  Shore  &,  Michi- 
gan Southern  Company  moved  to  dismiss  the  complaint  for 
insufficiency,  pursuant  to  the  provision  of  Bule  V  when  an 
answer  has  been  filed.  Bule  V  provides  that,  when  notice 
is  served  for  hearing  of  the  case  upon  the  complaint,  the  facta 
stated  therein  will  be  taken  as  admitted. 

The  case  was  heard  on  said  motions  of  the  respondents^ 
they  having  taken  no  testimony.  After  arguments  the  coun- 
sel of  the  complainant  stated  that  he  did  not  wish  to  file  fur- 
ther testimony,  and  counsel  for  respondents  that  they  had  no 
testimony  to  offer,  until  the  motions  to  dismiss  were  dis- 
posed of. 

The  case  therefore  stands  for  decision  upon  the  sufficiency^ 
of  the  complaint,  taking  the  facts  therein  charged  to  be 
true. 

It  is  entirely  plain  that  the  complaint  fails  to  state  that 
any  wheat  was  delivered  to  either  of  the  respondent  compa- 
nies by  the  complainant  or  others,  at  any  of  the  railroad  ele- 
vators, or  was  received  or  stored,  for  interstate  transportation. 
This,  in  fact,  is  so  plain  there  is  no  room  for  discussion  as  to 
its  proper  interpretation.  It  is  urged  in  reply  in  behalf  of 
tht;  complainant  that,  when  it  is  charged  in  general  terms  in 
a  complaint  that  the  respondents  are  engaged  in  the  trans-^ 
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portation  of  passengers  and  property  between  points  in  dif- 
ferent States,  it  is  sufficient  to  warrant  the  inference  that  any 
freight  which  one  of  the  carriers  is  charged  to  have  received 
4xt  any  specified  point  in  a  State,  was  received  to  be  trans- 
ported into  another  State,  and  that  the  burden  is  on  the  com- 
pany to  show  it  was  not  so  received ;  and  so  here,  that  wheat 
delivered  at  any  elevator  of  the  respondents  was  to  be  trans- 
ported beyond  the  limits  of  the  State  wherein  it  was  received. 
This  is  clearly  not  a  necessary  inference.  The  fact  is  just  as 
likely  to  be  the  other  way,  especially  in  the  case  of  railroads 
like  the  respondent  roads,  which  run  a  long  distance  through 
large  States.  It  is  to  be  kept  in  mind  that  we  are  now  on  the 
point  as  to  the  sufficiency  of  the  complaint.  The  question  is 
<as  to  what  jurisdictional  facts  it  contains. 

The  proceeding  is  analogous  to  a  demurrer  to  a  declaration, 
which  is  a  confession  of  alleged  facts  well  pleaded,  but  not  a 
confession  of  such  inferential  facts  as  do  not  necessarily  fol- 
low from  the  alleged  facts.  The  position  of  the  complainant 
is  that,  because  possibly  the  grain  delivered  at  the  elevators 
was  intended  for  transportation  beyond  the  State,  therefore 
the  Commission  should  assume  that  it  was  so  intended  and 
received  by  the  railroad  company.  We  think  it  is  not  a 
-debatable  proposition. 

But  the  failure  in  this  complaint  goes  further.  It  does  not 
aver  that  the  delivery  of  the  wheat  to  the  elevators  was  for 
the  purpose  of  transportation  anywhere.  A  farmer  sells  to  a 
buyer,  and  is  to  deliver  at  the  elevator.  The  transaction  is 
solely  between  those  parties.  The  farmer  is  not  the  shipper. 
The  railroad  company  moves  the  wheat  for  the  buyer  as  he 
may  at  any  time  direct.  There  is  no  averment  as  to  what  is 
to  be  done  with  the  wheat  as  between  the  buyer  and  the  rail- 
road company. 

When  this  complaint  passes  the  averments  as  to  this  cus- 
tom of  the  respondents  and  reaches  even  specific  averments, 
it  fails  to  charge  any  instance  of  the  alleged  wrong  since  the 
Act  to  regulate  commerce  took  effect.  Indeed,  it  puts  the 
delivery  to  the  elevator  by  the  complainant  as  far  back  as 
1884,  more  than  two  years  before  this  statute  was  passed, 
•and  charges  no  delivery  since ;  so  that,  if  we  were  warranted 
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in   presuming  the  delivery  was  for  interstate   transporta- 
,tion,  no  violation  within  the  cognizance  of  the  Commission 
is  charged. 

We  think  that  under  the  most  liberal  construction  Iknown 
to  legal  proceedings,  the  complaint  is  insufficient. 

It  need  not  be  stated  that,  whatever  wrongs  the  carrier  may 
have  perpetrated  of  the  nature  charged  as  to  deliveries  of 
wheat  for  transportation  within  the  State  only,  they  are  noi 
within  the  jurisdiction  of  this  Commission  to  correct. 

The  complaint,  even  as  amended,  being  clearly  insufficient 
in  substance  to  show  violations  of  the  Act  to  regulate  com- 
merce, the  respondents  are  entitled,  upon  their  motion,  to 
have  it  dismissed ;  but  even  if  we  look  beyond  the  complaint 
into  the  evidence,  with  a  view  to  see  whether  that  makes  out 
a  case  for  a  corrective  order  against  the  respondents,  we  find 
the  facts  testified  to  are  very  inconclusive  and  unsatisfac- 
tory. 

One  witness  in  substance  testified  to  his  employment  for 
the  Lake  Shore  &  Michigan  Southern  Eailway  Company  at 
New  Carlisle  Station,  Indiana,  for  seven  years  continuously, 
previous  to  and  until  June,  1889  ;  also  to  the  custom  of  mak- 
ing deductions  in  the  weight  of  wheat  delivered  by  farmers, 
at  the  elevator  at  that  station  substantially  as  charged  in  the 
complaint ;  also  as  to  the  amount  that  he  shipped  out  of  the 
elevator  there  to  the  elevator  in  Toledo  in  1883 'and  in  1888, 
these  amounts  being  the  excess  of  wheat  over  the  amount 
given  in  receipts  to  the  farmers.  He  also  testified  as  to  what. 
he  learned  was  the  amount  of  such  excess  shipped  from 
Terre  Coupee,  which  was  hearsay,  and  what  he  discovered 
was  shipped  from  Boiling  Prairie ;  also  to  the  fact  of  shrink- 
age of  weight  of  wheat  in  an  elevator ;  also  about  the  scales 
used  and  method  of  weighing,  and  imperfection  in  some  of 
the  scales.     Although  not  so  stated  in  terms  by  the  witness, 

we  infer  and  find  that  the  wheat  delivered  at  the  elevators  at 
stations  in  Indiana  was  shipped  by  the  buyer  to  points  out- 
side the  State. 

Another  witness,  a  farmer,  testified  to  his  sale  and  delivery 
of  wheat  at  Dayton,  Michigan,  in  1882,  and  to  the  custom  of 
the  Michigan  Central  Eailroad  Company  to  deduct  as  high  as 
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nine  pounds  and  not  less  than  five  from  every  load  weighed, 
and  that  this  has  existed  for  many  years. 

These  witnesses  testified  to  some  other  facts  but  not  affect- 
ing the  force  of  their  testimony  on  material  points.  No  other 
witnesses  were  produced.  No  claim  was  made  by  counsel  on 
this  testimony,  and  it  is  examined  by  the  Commission  on  its 
own  motion,  only  to  enable  it  to  see  what  the  duty  is  in  view 
of  the  information  which  the  testimony  affords.  And  in  this 
view  it  is  proper  to  note  what  the  evidence  fails  to  show  as 
well  as  what  it  does  show. 

It  fails  to  show  that  the  complainant  has  suffered  any  wrong 
under  the  alleged  custom  since  this  Act  was  passed ;  or  that 
he  has  delivered  any  wheat  whatever,  for  any  purpose,  to  the 
respondents,  since  the  fall  of  1884 ;  or  that  the  wheat  then 
delivered  was  for  shipment  beyond  the  State  where  shipped ; 
or  that  it  was  to  be  transported  anywhere.  The  evidence 
shows  that  deductions  from  weight  were  made  by  the  res- 
pondent companies  as  charged,  since  this  Act  was  passed,  but 
it  is  not  shown  under  what  circumstances  or  that  it  was  not 
pursuant  to  arrangement  or  understanding  between  the  par- 
ties. So  far  as  shown  it  would  seem  to  have  been  a  well 
understood  and  uncomplained  of  custom.  Not  a  single  farmer 
who  thus  sold  and  delivered  wheat  since  this  enactment  was 
produced  as  a  witness  to  show  the  fact  of  a  deduction  or  to 
complain  of  it  as  to  him,  or  as  to  anybody  else,  or  as  a  cus- 
tom. The  evidence  does  show  that  there  is  a  shrinkage  in 
the  weight  of  wheat  while  in  the  elevator. 

Taking  all  the  material  facts  which  the  evidence  of  the  com- 
plainant tends  to  show,  they  are  as  before  stated,  inconclu- 
sive and  fall  far  short  of  establishing  a  case  of  violation  of 
the  Act  to  regulate  commerce.  But,  while  we  t}iink  the  res- 
pondent companies  are  entitled  to  have  the  complaint  dis- 
missed, we  think  it  should  be  without  prejiidice,  because  it 
does  not  follow  from  the  fact  that  no  violation  of  the  Act  to 
regulate  commerce  is  shown,  that  none  could  be  shown  under 
the  alleged  custom  of  making  deductions  from  the  weight  of 
wheat.  The  complaint  and  evidence  show  a  custom  of  what 
is  claimed  to  have  been  a  wrongful  conversion  of  wheat  by  the 
railroad  companies.     Although  such  conversion  wotdd  be  a 
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wrong  within  the  jurisdiction  of  the  common  law  courts  to 
afford  a  remedy,  yet,  if  it  amounted  to  an  unjust  and  unreas- 
onable charge  for  the  receiving  and  delivering,  storage  or 
handling  of  the  wheat,  in  connection  with  interstate  trans- 
portation, then  it  would  be  a  violation  of  section  one  of  this 
statute.  It  has  not  been  indicated  and  is  not  readily  appar- 
ent what  other  provision  of  the  Act  would  be  violated  by  the 
practice  alleged.  But  if  a  case  of  violation  of  any  provision 
can  be  shown  there  should  be  no  bar  to  its  prosecution ;  and 
facts  may  be  developed  when  it  might  become  the  duty  of  the 
Commission  to  proceed  on  its  own  motion  under  that  provis- 
ion of  section  twelve  (as  amended)  which  is  as  follows  :  "And 
the  Commission  is  hereby  authorized  and  required  to  exe- 
cute and  enforce  the  provisions  of  this  Act." 

Petition  dismissed  without  prejudice. 
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Office  of  the  Interstate  Commerce  Commission, 

Washington,  D.  C,  November  30, 1889. 

To  the  Seriate  and  House  of  liepresentatives : 

The  Interstate  Commerce  Commission  has  the  honor  to 
submit  its  third  annual  report,  as  follows  : 

ORGANIZATION  OP  FORCE  AND    DISTRIBUTION   OP  WORK. 

Under  the  original  Act  to  regulate  commerce  the  Com- 
mission was  required  to  report  to  the  Secretary  of  the  Inte- 
rior, and  the  report  was  transmitted  by  him  to  Congress. 
By  the  amendments  to  the  Act  approved  March  2,  1889,  the 
Commission  was  required  to  report  directly  to  Congress. 

In  submitting  its  first  annual  report  under  this  amendment 
the  Commission  deems  it  appropriate  to  set  forth  the  organ- 
ization of  its  force  for  the  systematic  and  efficient  perform- 
ance of  its  duties,  and  the  character  and  distribution  of  the 
work. 

The  Commissioners  themselves  exercise  a  general  control 
and  direction  over  all  the  business  of  the  Commission. 
They  personally  examine  all  complaints  received,  hear  the 
trial  of  all  controversies,  conduct  investigations,  prepare  all 
reports  made,  decisions  rendered,  and  orders  and  circulars 
issued,  allow  subpoenas  diuiea  tecum,  carry  on  the  corre- 
spondence relating  to  the  action  and  duties  of  carriers  and 
the  rights  of  shippers,  and  various  other  things. 

The  secretary  acts  as  the  executive  officer  and  is  also  the 
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disbursing  agent  of  the  Commission,  and  is  under  bonds  for 
$20,000.  His  duties  are  varied,  and  relate  to  the  Commis- 
sion's records,  mails,  correspondence,  service  of  papers,  pub- 
lications, distribution  of  documents,  supplies  of  all  kinds, 
payment  of  employees,  disbursement  of  all  moneys,  and 
whatever  else  may  be  found  necessary. 

Apart  from  the  Commissioners  and  secretary,  the  force  is 
divided  i^to  three  sections  or  divisions. 

One  of  these  has  diversified  duties  and  is  practically  the 
operating  division.  This  division  consists  of  one  senior 
clerk,  four  stenographers,  eight  general  clerks,  two  junior 
clerks,  and  one  messenger — seventeen  in  all.  There  are  also 
\J  six  temporary  employees  in  this  division,  namely,  one  clerk, 
Jwq  stenographers,  and  three  type-writers. 

he  duties  of  this  division  embrace  the  filing  and  service  of 


\  ^ap[  papers  in  cases  and  proceedings  before  the  Commission  ; 

^^>Keeping  the  docket  of  such  cases  and  the  minutes  of  the 
.Commission ;  entering  and  serving  orders ;  filing  and  indexing 
correspondence  ;  printing  and  mailing  circulars  and  reports ; 
copying  and  forwarding  testimony  in  cases  and  investiga- 
tions ;  the  purchase  of  stationery  and  all  other  supplies  for 
the  Commission;  kee{)ing  the  accounts  of  disbursements 
and  various  other  duties  that  may  become  necessary.  The 
stenographers  and  type-writers  in  this  division  are  also  used 
by  the  Commissioners  in  the  performance  of  their  official 
duties,  and  usually  take  the  testimony  at  public  hearings. 

Since  December  1,  1888,  95  cases  and  investigations  have 
been  commenced  before  the  Commission,  in  which  567 
railroad  companies  have  filed  answers  or  have  otherwise 
appeared.  In  the  cases  brought  before  the  Commission  dur- 
ing the  year,  447  railroad  companies  have  been  notified  of 
their  pendency  and  granted  leave  to  intervene.  A  large  num- 
ber of  copies  of  complaints,  testimony,  and  exhibits  filed  in  , 
cases  before  the  Commission  has  been  prepared  in  this  divis- 
ion and  furnished  without  charge  to  parties  in  accordance 
with  the  rales  of  practice.  The  number  of  folios  thus  copied 
and  furnished  exceeds  50,000. 

The  number  of  letters  received  in  this  division  during  the 
year,   relating  to   official  business,  was   7,862.     The  letters 
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gent  by  the  Commissioners  and  by  the  secretary  during  the 
year  amount  to  9,525. 

>4^ther  division  is  the  rates  and  transpoiiation  division. 
The  nead^f  this  division  is  termed  the  auditor.^  In  a3di- 
tion  to  the  head,  th^  force  consists  of  one  assistant  auditor, 
one  senior  clerk,  one  stenographer,  twenty-one  general  clerks, 
two  junior  clerks,  and  one  messenger — twenty-eight  in  all. 

This  division  has  special  charge  of  all  railroad  tariffs, 
classifications,  contracts ;  the  examination,  comparison,  nota- 
tion of  changes  and  files  of  these  documents,  and  the  corre- 
spondence relating  to  matters  pertaining  to  this  division. 

The  number  of  tariffs  received  for  filing  by  this  division 
since  December  1,  1888,  is,  in  round  numbers,  180,000; 
number  of  separate  letters  and  packages  received  containing 
tariffs  and  other  papers,  45,000.  Number  of  acknowledg- 
ments of  receipts  of  tariffs,  50,000.  Number  of  letters  writ- 
ten and  forwarded  from  this  division,  2,500. 

The  other  divisiop  ia  the  fitfttistical  division.  The  head  of 
this  division  is  called  the  statistician.  The  other  force  con- 
sists of  one  assistant  statistician,  two  senior  clerks,  one  of 
whom  acts  as  chief  clerk;  one  stenographer,  ten  general 
clerks,  and  one  messenger — sixteen^in  all. 

This  division  has  special  charge  of  the  annual  reports 
made  by  the  railroad  companies  to  the  Commission  pursuant 
to  the  twentieth  section  of  the  Act  to  regulate  commerce. 
This  involves  the  examination  of  every  report  made;  the 
correction  of  errors  found  therein,  the  compilation  of  the 
returns  embraced  in  the  reports,  and  the  necessary  tabula- 
tions of  railway  statistics  for  the  report  on  that  subject, 
together  with  the  deduction  of  results  therefrom,  and  the 
appropriate  comment  upon  the  data  published.  In  addition 
to  these  duties,  the  investigation  of  the  special  questions  in 
railway  statistics  is  taken  up  from  time  to  time. 

The  compilation  of  the  returns  of  the  railroads  for  the 
year  ending  June  30, 1889,  is  now  in  progress,  and  the  sta- 
tistical report  will  be  submitted  at  as  early  a  date  as  possible. 

The  preparation  and  distribution  of  the  blank  form  of 
annual  report  for  carriers,  with  accompanying  pamphlets,  is 
also  part  of  the  work  of  this  division.     The  form  for  reports 
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for  the  current  year  was  sent  to  more  than  1,500  raihroads  in 
the  United  States.  Eighteen  different  editions  of  this  form, 
for  as  many  different  States,  were  furnished,  on  request,  to 
state  railway  commissioners,  with  reference  to  the  important 
object  of  bringing  about  greater  uniformity  in  State  and 
United  States  returns  of  the  railway  statistics  of  the  country. 

The  correspondence  of  this  division  during  the  last  year 
numbered  about  five  thousand  letters  received  and  about  the 
same  number  of  letters  and  circulars  sent  out. 

The  names  and  compensation  of  all  employees  are  given 
in  appendix  1. 

INVESTIGATIONS   AND   PROCEEDINGS  BY  THE   COMMISSION. 

The  general  sessions  of  the  Commission  for  the  hearing 
of  complaints,  and  for  investigations  of  a  general  character 
relating  to  the  business  of  common  carriers  and  the  manner 
and  method  in  which  the  same  is  conducted,  are  usually 
held,  pursuant  to  the  Act,  at  the  city  of  Washington.  This 
has  been  found  more  conducive  to  the  dispatch  of  business 
and  to  the  convenience  of  attendance  from  different  parts  of 
the  country. 

In  addition  to  the  sessions  at  Washington,  sessions  are 
also  held  and  investigations  made  at  various  places  in  differ- 
ent parts  of  the  country,  whenever  the  subject  of  investiga- 
tion is  local,  or  the  convenience  of  parties  and  witnesses 
will  be  subserved,  or  the  Commission  be  likely  to  be  better 
informed  as  to  the  peculiar  facts  of  the  case.  In  selecting 
points  for  investigations  of  this  character  the  Commission  is 
governed  largely  by  the  convenience  of  parties  and  wit- 
nesses ;  but,  as  is  often  the  case,  witnesses  and  parties  on 
one  side  or  the  other  are  required  to  travel  considerable  dis- 
tances, as  it  is  rarely  possible  to  locate  hearings  so  that  both 
sides  to  a  controversy  will  be  equally  accommodated. 

The  number  of  formal  hearings  and  investigations  assigned 
at  Washington  since  the  last  annual  report  is  seventy-three. 
The  greater  part  of  these  have  been  actually  heard,  more  or 
less  testimony  taken  therein,  often  extending  through  several 
days,  and  decided  or  otherwise  disposed  of;  some  are  still 
held  under  consideration,  and  some  have  been  continued. 
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During  the  same  time  complaints  have  been  set  for  hear- 
ing, and  investigations  carried  on,  either  by  the  Commission 
as  a  whole  or  by  some  of  its  members,  at  the  following  times 
and  places:  December,  1888,  at  Chicago,  111.,  Toledo  and 
Cincinnati,  Ohio;  January,  1889,  at  New  York,  N.  T.,  and 
Toledo,  Ohio;  February,  at  Philadelphia,  Pa.,  Kew  York, 
N.  Y.,  Chicago,  HI.,  St.  Paul,  Minn.,  Baltimore,  Md.,  and 
again  at  Chicago,  111.;  March,  at  Chicago,  111.,  and  New  York, 
N.  Y.;  May,  at  New  York,  N.  Y.,  Titusville,  Pa.,  Toledo,  Ohio, 
Chicago,  111.,  Jefferson  City  and  Kansas  City,  Mo. ;  June,  at 
Newport  News,  Norfolk  and  Bichmond,  Va. ;  September,  at 
New  York,  N.  Y.,  Indianapolis,  Ind.,  St.  Louis  and  Kansas 
City,  Mo.,  and  Chicago,  111. 

Besides  these,  an  extended  tour  of  investigation  was  made 
by  the  chairman  to  the  Pacific  coast  in  July  and  August, 
going  west  over  the  Northern  Pacific  road  and  returning 
over  the  line  of  the  Central  Pacific  and  Union  Pacific,  and 
stopping  over  to  make  investigations  into  matters  of  interest 
relating  to  transportation  and  the  operations  of  the  Act  at 
the  following  places:  Chicago,  111.;  St.  Paul  and  Minneapo- 
lis, Minn.;  Bismarck,  Dak. ;  Helena,  Butte  City,  Anaconda, 
and  Garrison,  Mont. ;  Spokane  Falls,  Tacoma,  and  Seattle, 
Wash. ;  Portland,  Oregon  ;  San  Francisco  and  San  Jose,  Cal.; 
Ogden  and  Salt  Lake  City,  Utah ;  and  Denver,  Colorado. 

The  number  of  cases  assigned  for  formal  hearing  by  the 
Commission  since  the  1st  of  December,  1888,  at  other  places 
than  the  city  of  Washington,  is  thirty-eight,  besides  a  large 
number  of  less  formal  investigations. 

The  formal  hearings  and  investigations  constitute  only  a 
portion,  and  by  no  means  the  greater  portion,  of  the  admin- 
istrative work  of  the  Commission.  Informal  hearings,  con- 
ferences, correspondence  with  shippers  and  with  carriers 
relating  to  numerous  transportation  questions  constantly 
arising,  and  the  adjustment  of  such  questions  without  formal 
complaint,  necessarily  require  considerable  time  and  careful 
attention.  More  differences  between  shippers  and  carriers, 
many  of  which  arise  from  mistake  or  misunderst^^nding,  are 
disposed  of  or  satisfactorily  arranged  through  the  interven- 
tion  of  the   Commission   than   by   formal   complaint.     The 
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questions  usually  presented  by  formal  complaint  are  mostly 
such  as  involve  interpretations  of  the  law,  or  relate  to  classi- 
fication, to  rates  supposed  to  discriminate  in  respect  to  kinds 
of  traffic  or  in  respect  to  localities,  and  to  facilities  for  car- 
rying, interchanging,  or  forwarding  traffic,  and  require  on  the 
part  of  the  Commission  a  written  report,  with  findings  of 
fact  and  conclusions  of  law.  Cases  involving  only  charges 
of  individual  discrimination  or  injury  restdting  from  some 
supposed  contravention  of  the  Act  can  in  most  instances 
be  arranged  satisfactorily  to  the  parties,  and  often  are  so 
arranged,  through  the  action  of  the  Commission,  without 
formal  complaint  or  hearing. 

INVESTIGATION   OF  SOUTHERN   CARRIERS. 

One  of  the  first  and  most  important  investigations  since 
the  last  report  related  to  the  management  of  the  business  of 
the  common  carriers  operating  in  the  territory  south  of  the 
Ohio  and  James  rivers,  and  to  the  manner  and  method  in 
which  their  business  was  conducted,  with  reference  to  the 
provisions  of  the  Act  to  regulate  commerce.  The  Commis- 
sion, having  reason  to  believe,  from  examinations  of  the  tariflfs 
on  file  and  from  other  sources,  that  the  requirements  of  the 
Act  were  not  in  all  respects  complied  with,  and  that  there 
were  irregularities  of  various  kinds  that  should  be  corrected, 
summoned  the  officials  of  the  various  railroads  associated  for 
certain  purposes  under  the  name  of  the  Southern  Bailway 
and  Steamship  Association,  and  others  operating  in  the  ter- 
ritory before  mentioned,  being  twenty-eight  in  all,  to  attend 
at  an  investigation  appointed  for  the  purpose.  The  investi- 
gation was  held  at  Washington  on  the  18th,  19th,  and  20th 
days  of  December,  1888,  and  representatives  of  the  various 
railroads  summoned  were  present.  A  large  amount  of  testi- 
mony was  taken,  and  the  investigation  covered  the  whole 
field  of  classifications  and  tariffs,  the  methods  of  making  and 
publishing  rates,  and  the  influences,  whether  water  competi- 
tion or  otherwise,  that  were  supposed  to  affect  rates. 

An  elaborate  report  of  the  investigation  was  made,  setting 
forth  the  conditions  found  to  exist,  and  the  corrections  that 
were  deemed  necessary.     The  general  results  were  as  follows : 
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The  greater  charge  for  the  transportation  of  a  like  kind  of 
property  for  a  shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction  was  found  to  be  made  at 
many  points  where  it  was  deemed  to  be  unjustifiable ;  the 
disparity  between  the  charges  made  at  different  points  on 
the  same  line  was  in  some  instances  apparently  much  too 
great ;  the  form  of  the  tariffs  as  prepared  in  many,  cases  did 
not  meet  the  requirements  of  the  law,  and  in  other  cases  the 
tariffs  did  not  show  the  rates  actually  charged  to  shippers ; 
combination  rates  were  made  which  were  different  from  the 
rates  specified  in  the  tariffs  as  published  and  filed ;  the  clas- 
sifications in  use  were  conflicting  and  involved,  containing 
many  exceptions  and  variations ;  different  classifications  were 
at  times  used  upon  the  road  of  the  same  carrier  for  the  ship- 
ment of  the  same  commodity  to  neighboring  points ;  at  times 
two  or  more  classifications  were  employed  upon  the  same 
shipment,  fixing  a  so-called  combination  rate  upon  the  line 
of  a  single  carrier,  or  of  two  or  more  connecting  carriers,  as 
is  also  done  in  some  other  portions  of  the  country. 

In  these  and  some  other  respects  the  methods  employed 
were  not,  in  the  judgment  of  the  Commission,  in  conformity 
with  the  requirements  of  the  Act  to  regulate  commerce,  and 
the  Commission  therefore  ordered  that  the  several  carriers 
comply  with  the  Act  in  the  particulars  pointed  out,  without 
unnecessary  delay,  and  make  report  to  the  Commission  of 
their  action  in  the  premises.  The  reports  made  by  the  car- 
riers pursuant  to  this  order,  and  the  tariffs  filed,  show  that 
material  changes  and  improvements  have  been  made  in*  com- 
pliance with  the  order. 

CIRCULARS. 

On  the  2d  of  March,  1889,  the  amendments  made  by  Con- 
gress to  the  Act  to  regulate  commerce  took  effect.  By  these 
amendments  material  changes  were  made  in  the  statute  in 
respect  to  the  filing  and  publication  of  tariffs,  and  in  several 
other  particulars*.  The  Commission  at  once  caused  the  Act 
as  apiended  to  be  printed  and  distributed  to  the  common 
carriers  of  the  country,  and  generally  for  public  information. 

On  the  12th  of  March  the  Commission  issued  and  distrib- 
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uted  a  circular  to  all  the  carriers  subject  to  the  Act  in  respect 
to  the  printing,  posting,  and  publication  of  schedtdes  of 
rates,  a  copy  of  which  is  set  forth  in  Appendix  2. 

On  the  23d  of  March  a  further  circtdar  was  in  like  manner 
issued  and  circtdated  in  respect  to  advances  and  reductions 
in  joint  rates,  and  the  publication  of  joint  tariffs,  calling 
attention  to  the  provisions  of  the  Act  as  amended.  This  cir- 
cular is  given  in  Appendix  3. 

CONFERENCE  WITH   STATE  RAILROAD  COMMISSIONERS. 

On  the  5th,  6th,  and  7th  of  March  a  general  conference 
with  the  railroad  commissioners  of  the  States  was  held  at 
Washington,  pursuant  to  an  invitation  for  the  purpose  issued 
by  this  Commission  on  the  31st  of  January,  1889. 

The  proceedings  of  this  conference  are  elsewhere  described 
in  this  report. 

CONFERENCE  WITH  TRUNK  LINE  CARRIERS. 

On  the  16th  day  of  March,  1889,  a  conference  was  held  at 
Washington,  pursuant  to  a  notification  issued  by  the  Com- 
mission, with  representatives  of  the  common  carriers  com- 
prising what  is  known  as  the  Trunk  Line  Association.  The 
purposes  of  this  conference,  and  what  appeared,  are  else- 
where stated  in  this  report. 

PASSENGER   RATES. 

On  the  21st  of  March,  1889,  upon  the  request  of  the  offi- 
cials of  the  passenger  department  of  the  Central  Traffic 
Association,  a  conference  was  held  at  Washington  on  the 
subject  of  passenger  rates,  which  was  attended  by  a  large 
number  of  general  passenger  agents  from  different  sections 
of  the  country,  and  by  officers  of  several  traffic  associations. 
The  subjects  of  the  conference  covered  passenger  rate-sheets ; 
the  form  in  which  they  might  be  prepared  and  be  most  con- 
venient for  public  information ;  the  manner  in  which  through 
rates  over  different  lines  might  be  made,  and  the  posting  of 
such  rates ;  the  making  of  various  special  rates,  such  as 
round-trip  tourist  rates,  so-called  party  rates,  car-load  pas- 
senger rates  and  others. 
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A  report  of  the  conference  was  made  and  published  by  the 
Commission,  and  the  views  of  the  Commission  upon  some  of 
the  subjects  considered  and  discussed  were  set  forth. 

CONFERENCE   WITH   SOUTHERN   CARRIERS. 

Pursuant  to  a  request  by  representatives  of  some  of  the 
southern  raikoad  lines  who  had  attended  the  conference  with 
representatives  of  the  Trunk  Line  Association,  a  conference 
was  held  at  Washington  on  the  2d  of  April,  1889,  with  repre- 
sentatives of  most  of  the  southern  and  southwestern  common 
carriers,  forty  in  all,  and  a  large  amount  of  testimony  was 
taken.  Another  portion  of  this  report  refers  more  fully  to 
what  was  elicited  on  this  investigation. 

AMENDFJ)  RULES  AND  FORMS. 

By  the  seventeenth  section  of  the  statute,  it  is  provided 
that  the  Commission  may,  from  time  to  time,  make  or  amend 
such  general  rules  or  orders  as  may  be  requisite  for  the  order 
and  regulation  of  the  proceedings  before  it,  including  forms 
of  notices  and  the  service  thereof,  which  shall  conform,  as 
nearly  as  may  be,  to  those  in  use  in  the  courts  of  the  United 
States.  Under  this  authority,  the  Commission,  on  the  8th  of 
June,  adopted  revised  and  amended  rules  of  practice  in  cases 
and  proceedings  instituted  before  it  under  the  act,  and  pre- 
pared a  set  of  forms  for  the  use  of  parties  to  such  proceed- 
ings ;  these  were  printed  and  distributed  generally  throughout 
the  country.  These  rales  and  forms  are  given  in  the  Ap- 
pendix. 

FREE  PASSES  AND  FREE  TRANSPORTATION. 

On  the  3d  of  May  the  Commission  entered  upon  an  inves- 
tigation concerning  free  passes  and  free  passenger  transpor- 
tation. Information  received  from  time  to  time  had  given 
reason  to  believe  that  passes  for  interstate  transportation,  or 
having  some  relation  to  interstate  business,  were  issued  to 
some  extent  at  least  by  some  if  not  most  of  the  railroad  com- 
panies. The  intention  of  the  Commission  was  to  make  the 
investigation  general,  covering  all  the  interstate  lines  of  the 
country,  but  pressure  of  other  business  compelled  the  post- 
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ponement  of  much  of  the  investigation  to  a  later  period.  As 
the  investigation  has  not  been  completed  only  a  limited 
report  upon  the  subject  can  be  made  at  the  present  time. 

The  companies  first  summoned  were  those  operating  in  the 
Middle  and  New  Engllind  States,  twenty-seven  in  all.  They 
were  called  upon,  by  order,  to  answer  and  set  forth  the  per- 
sons and  classes  of  persons  to  whom  they  had  severally 
issued  free  passes  or  free  transportation  other  than  their  ot^ii 
officers  and  employees  and  the  officers  and  employees  of 
other  railroad  companies  since  November  1,  1888,  and  the 
conditions  and  limitations  connected  therewith,  with  explan- 
ations showing  how  and  why  these  acts  were  done ;  and  the 
statements  to  be  properly  verified. 

Bepresentatives  of  all  the  companies  summoned  appeared 
at  the  hearing  in  Washington,  and  all  except  three  companies 
produced  statements  in  compliance  with  the  summons,  show- 
ing the  number  of  passes  issued,  the  persons  and  classes  of 
persons  to  whom  issued,  and  the  reasons  for  their  issue.  The 
three  companies  that  furnished  no  statements  of  the  charac- 
ter called  for  answered  that  they  issued  passes  to  be  used 
only  within  their  respective  States,  and  that  for  such  trans- 
portation they  were  not  subject  to  the  act  to  regulate  com- 
merce, and  therefore  declined  to  show  to  what  persons,  or 
for  what  reasons,  the  passes  were  issued.  Whether  or  not 
companies  taking  this  ground  can  be  compelled  to  disclose 
the  particular  persons  to  whom  free  transportation  was  given, 
in  order  that  it  may  appear  whether  the  passes  were  intended 
or  used  for  interstate  journeys,  or  are  in  any  respect  a  device 
to  favor  interstate  shippers,  has  not  yet  been  determined. 

The  statements  filed  by  the  companies  that  produced  lists 
show  that  passes  have  been  issued  to  divers  classes  of  per- 
sons, and  for  a  variety  of  reasons,  but  mainly  for  use  within 
a  State,  and  claimed  for  that  reason  not  to  be  in  violation  of 
the  act  to  regulate  commerce.  It  also  appears  that  to  a  lim- 
ited extent  passes  for  interstate  journeys  have  been  issued  by 
many  of  the  companies. 

The  persons  who  have  had  free  transportation  as  shown  by 
these  returns  are  embraced  in  the  following  classes :  Bailroad 
directors ;  drovers ;  expressmen ;  telegraph  men ;  news  com- 
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pany  agents ;  officers  of  palace  car  companies ;  managers  of 
excursions  and  shows ;  persons  injured  on  railroads,  trans- 
ported to  their  homes ;  attorneys ;  surgeons ;  persons  on  com- 
pany's business ;  in  consideration  of  contracts  for  purchase  of 
land,  water  rights,  and  rights  of  way ;  for  services  rendered ; 
witnesses  for  companies;  in  consideration  of  advertising; 
hotel  and  boarding-house  proprietors ;  newspaper  men ;  ship- 
pers ;  complimentary ;  special  car  accommodations ;  to  persons 
on  request  of  others,  no  reason  given ;  for  charitable  pur- 
poses; benevolent  associations;  ex-employees,  and  families 
•of  deceased  employees ;  members  of  legislative  bodies ;  State 
railroad  commissioners ;  United  States,  State  and  municipal 
officers ;  employees  of  the  railway  mail  service ;  officials  of 
steamship  and  steamboat  lines. 

Under  some  of  these  classes  the  transportation  has  been 
very  limited.  Under  others  the  numbers  carried  have  been 
more  numerous,  but  that  a  great  diminution  of  free  transpor- 
tation has  taken  place  since  the  Act,  especially  in  interstate 
transportation,  is  very  evident. 

Some  of  the  classes  carried  free  there  would  seem  to 
be  no  reason  to  question  the  propriety  of,  such  as  persons 
injured  in  railroad  accidents,  surgeons  attending  such  per- 
sons, and  witnesses  for  companies  in  judicial  proceedings 
and  investigations.  Where  contracts  have  been  entered  into 
prior  to  the  Act  for  free  carriage  of  specified  persons  in  con- 
sideration of  conveyance  of  rights  of  way  or  other  property 
rights  to  companies,  courts  have  held  in  some  instances  that 
that  they  were  enforceable,  and  rested  upon  lawful  consid- 
■erations.  Employees  of  express  companies  and  telegraph 
•companies  operating  upon  a  line  of  railroad  under  agree- 
ments with  the  railroad  company,  and  employees  of  the  rail- 
way mail  service,  are  clearly  distinguishable  from  ordinary 
travelers. 

With  respect  to  nearly  all  the  other  classes  to  whom  free 
transportation  has  been  given,  it  would  seem  clear  that  no 
justification  can  be  found  for  their  carriage  under  the  pro- 
visions of  the  Act. 

According  to  the  returns  made,  the  largest  number  of  inter- 
state passes  issued  of  any  class  was  designated  **  c     ipli- 
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mentary."  Next  in  numbers  were  passes  to  steamship  lines 
and  transfer  companies,  United  States,  State,  and  municipal 
officers,  palace-car  companies,  newspapers,  and  for  advertis- 
ing.     The  several  other  classes  were  small  in  proportion. 

Of  State  passes  the  largest  numbers  were  issued  to  mem* 
bers  of  legislatures,  and  drovers,  with  "  complimentaries " 
next,  and  United  States,  State  and  municipal  officers,  news- 
papers, and  shippers  next  in  numbers ;  the  others  being  com- 
paratively few. 

The  statute  undoubtedly  was  framed  to  prohibit  passes  or 
free  transportation  of  persons,  as  one  of  the  forms  of  unjust 
discrimination,  favoritism,  and  misuse  of  corporate  powers 
that  had  grown  into  an  abuse  of  large  proportions  and 
become  demoralizing  in  its  influence  and  detrimental  to  rail- 
roads, both  in  loss  of  revenue  and  in  provoking  public  hos- 
tility. One  of  the  minor  and  meaner  phases  of  this  abuse 
is  the  distinctive  preference  shown  in  various  ways  by 
employees,  both  in  service  and  civility,  to  holders  of  passes, 
as  if  discrimination  by  free  carriage  includes  discrimination 
in  treatment  of  passengers. 

It  was  well  known  that  persons  who  were  carried  free  were, 
to  a  large  extent  precisely  the  persons  who  had  no  claim 
whatever  to  such  favors.  They  were  officials  and  others, 
from  whom  free  passes  might  be  expected  to  secure  recip- 
rocal favors,  and  men  of  wealth  and  prominence  who  rode  at 
the  expense  of  others  less  able  to  pay ;  or  the  passes  were 
given  to  influence  business.  In  nearly  all  cases  not  specially 
exempted  by  the  Act,  the  motive  in  demanding  or  in  giving 
them  was  one  deserving  of  no  favor. 

The  law  aims  at  the  correction  of  the  abuses  of  free  trans- 
portation, and  in  accomplishing  this  general  purpose  some 
forms  of  free  or  reduced  transportation  that  at  first  view 
might  appear  plausible,  or  even  unobjectionable  in  them- 
selves, have  to  fall  under  its  general  restrictions.  The  prin- 
ciple of  equality,  under  like  conditions,  for  the  traveling 
public  had  been  grossly  violated  by  the  railroads.  Favored 
persons  or  classes  of  persons  had  been  furnished  free  trans- 
portation at  the  expense  of  the  general  public  by  higher  gen- 
eral charges  to  reimburse  for  gratuitous  carriage.     The  dis-^ 
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^crimination  is  equally  unjust  whether  the  free  transportation 
be  complimentary  or  to  aid  some  person's  business,  or  for 
some  supposed  indirect  advantage  to  the  carrier.  The  cor- 
rection of  the  evil,  and  the  equality  of  right  to  which  all  are 
entitled,  required  the  restrictions  to  be  general  and  sweeping 
to  furnish  any  substantial  assurance  that  the  abuse  should 
not  be  continued  or  new  ones  devised  under  cover  of  any 
discretion  left  to  the  carrier. 

For  reasons  deemed  adequate  by  the  legislative  body  cer- 
tain specified  exceptions  are  made  in  the  statute  of  classes 
of  persons  to  whom  reduced  rates  or  free  transportation  may 
lawfully  be  given,  in  whose  favor  discrimination  was  not 
•deemed  unjust.  The  Act  provides  that  it  shall  not  "  be  con- 
strued to  prohibit  any  common  carrier  from  giving  reduced 
rates  to  ministers  of  religion,  or  to  municipal  governments  for 
the  transportation  of  indigent  persons,  or  to  inmates  of  the 
national  homes  or  state  homes  for  disabled  volunteer  soldiers, 
and  of  soldiers'  and  sailors'  orphan  homes,  including  those 
about  to  enter  and  those  returning  home  after  discharge, 
Tinder  arrangements  with  the  boards  of  managers  of  said 
homes."  It  further  provides  that  it  shall  not  "  be  construed 
to  prevent  railroads  from  giving  free  carriage  to  their  own 
-officers  and  employees,  or  to  prevent  the  principal  officers  of 
any  railroad  company  or  companies  from  exchanging  passes 
or  tickets  with  other  railroad  companies  for  their  officers  and 
employees."  The  classes  of  persons  that  may  have  reduced 
rates  or  free  carriage  are  thus  carefully  specified  in  the  stat- 
ute, and  their  enumeration  necessarily  excludes  all  others. 
Except  as  qualified  by  this  section,  the  issuance  and  sale  of 
passenger  tickets  must  be  in  accordance  with  the  general 
principles  of  the  Act. 

The  investigation  developed  one  custom  of  railroads  that 
seems  to  be  general  and  to  rest  on  considerations  that  have 
no  little  force.  This  is  the  custom  of  giving  free  transporta- 
tion or  reduced  rates  to  families  of  subordinate  employees. 
It  is  obvious,  that  for  many  forcible  reasons,  the  most  ami- 
cable relations  should  exist  between  the  railroad  companies 
and  their  employees,  and  that  the  latter  should  feel  that  the 
companies  are  disposed  in  all  proper  ways  to  manifest  an 
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interest  in  their  general  welfare.  The  compensation  of  these 
employees  is  low,  the  service  exacting  and  often  hazardous^ 
their  opportunities  to  give  attention  to  domestic  affairs  are 
very  limited,  and  as  a  rule  they  are  dependent  almost  entirely 
on  their  compensation  for  the  support  of  their  families.  It 
is  clearly  for  the  interest  of  these  employees  to  reside  at 
points  on  their  roads  convenient  to  their  business,  where 
homesteads  can  be  acquired,  and  cost  of  rents  and  living: 
expenses  are  moderate.  Such  locations  may  often  be  some 
distance  from  points  required  to  be  frequently  reached  by 
members  of  their  families,  such  as  schools  and  markets,  and 
it  would  seem  reasonable,  and  no  more  than  an  equitable  part 
of  their  compensation,  for  the  company  to  carry  the  wivea 
and  children  of  its  employees  free,  or  at  low  rates,  for  fairly 
necessary  purposes.  Provision,  it  would  seem,  might  very 
properly  be  made  to  permit  this  to  be  done. 

As  the  investigation  of  this  subject  has  not  been  concluded^ 
any  further  report  or  action  by  the  Commission  is  deferred 
until  more  complete  information  shall  have  been  elicited. 

PASSENGER  TICKETS  AT  REDUCED  BATES. 

Among  the  reduced-rate  tickets  which  were  in  use  before 
the  law  to  regulate  commerce  was  passed,  and  which  may  be 
lawfully  issued  since  its  passage,  are  mileage,  excursion,  and 
commutation  tickets. 

After  investigation  of  alleged  abuses  in  the  issuance  and 
sale  of  these  tickets,  the  Commission  held,  March  27,  that 
they  must  be  offered  impartially  to  all  who  accept  the  condi- 
tions on  which  they  are  issued,  that  the  rates  at  which  they 
are  issued  must  be  published,  and  that  a  practice  which  had 
grown  up  of  selling  tickets  for  ten  or  more  persons  at  party 
rates,  or  rates  considerably  below  the  rates  for  single  passen- 
gers, was  illegal. 

The  mileage  ticket  is  one  form  of  a  reduced-rate  ticket 
which  had  a  well-understood  meaning  before  the  Act. 
Besides  mileage,  commutation,  and  excursion  tickets,  there 
were  various  other  forms  in  which  tickets  were  sold  at 
reduced  rates.  Special  and  reduced  rates  were  obtainable 
without  regard  to  the  form  of  the  ticket,  and  the  meaning  of 
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commutation  and  excursion  tickets  was  neither  exact  nor 
well  defined. 

Commutation  tickets  are  commonly  understood  to  be  tick- 
ets sold  for  a  gross  sum  at  reduced  rates  for  a  number  of 
rides  between  given  points.  Ordinarily,  excursion  tickets 
are  understood  to  be  round- trip  tickets  sold  at  reduced  rates, 
issued  for  one  trip  and  on  special  occasions,  sometimes  for 
health  or  recreation,  and  sometimes  for  army  or  industrial 
re-unions  and  assemblages  for  political,  religious,  or  benevo- 
lent purposes.  It  is  sometimes  urged  that  the  only  charac- 
teristic feature  of  these  two  tickets  before  the  Act  was  their 
sale  at  reduced  rates,  and  that,  substantially,  all  forms  of 
reduced-rate  tickets  come  within  the  description  of  commu- 
tation or  excursion  tickets,  and  may  be  lawfully  issued. 
Various  practices  are  in  use  by  which  they  may  be  made 
available  for  a  journey  of  any  description,  and  frequently 
for  ordinary  travel,  and  are  good  alike  for  picnics  and  prize- 
fights. 

In  view  of  evil  practices  in  the  use  of  these  tickets  ascer- 
tained on  investigation,  the  Commission,  in  January,  felt 
constrained  to  recommend  that  the  Act  to  regulate  commerce 
be  so  amended  as  "to  define  what  shall  be  considered  excur- 
sion and  commutation  tickets,  and  to  so  restrict  their  issue 
in  interstate  commerce  as  to  prevent  the  abuses  now  so 


common." 


COMMISSION  ON  THE  SALE  OF  TICKETS. 

Another  investigation  was  held  at  Washington  on  the  7th 
of  May,  in  respect  to  commissions  on  the  sale  of  tickets,  to 
which  twenty-seven  companies  were  summoned  and  which 
was  attended  by  representatives  from  the  different  compa- 
nies. The  subject  of  commissions  to  ticket  agents  has  here- 
tofore been  reported  upon  by  the  Commission,  and  its  bear- 
ings and  the  evils  supposed  to  be  connected  with  it  discussed. 
The  object  of  the  investigation  was  to  ascertain  the  extent 
of  the  practice,  the  conditions  under  which  it  is  carried  on, 
and  the  carriers  that  engage  in  it.  The  roads  summoned 
were  principally  those  of  the  West  and  Northwest  that 
operate  in  the  territory  reached  from  Chicago,  where  the 
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Nearly  all  the  roads  operafcing  south  and  west  and  south- 
west of  Chicago,  it  appeared  by  the  returns  made,  pay  com- 
missions upon  passenger  tickets  to  ticket  agents  of  other 
line/}.  The  commissions  paid  to  agents  of  connecting  lines 
on  competitive  business  were  represented  to  be  those  fixed 
by  the  Western  States  Passenger  Association,  in  effect  from 
February  1, 1889,  and  the  amounts  paid  ranged  from  25  cents 
to  $1  a  ticket,  depending  upon  the  cost  of  the  ticket  and  dis* 
tance  traveled.  The  maximum  paid  in  any  case  was  repre- 
sented to  be  $1  for  certain  distances  and  more  for  longer 
distances.  Other  roads,  operating  eastward  from  Chicago, 
it  was  shown,  pay  no  commissions  to  agents  of  other  lines. 
Some  roads,  it  was  shown,  pay  some  of  their  own  agents  by 
commissions  upon  sales  of  tickets,  instead  of  salaries. 

Commissions,  however,  may  be,  and,  as  the  Commission 
has  learned,  sometimes  are,  cumulative ;  as,  for  example,  $1 
from  New  England  points  to  Chicago,  $1  from  Chicago  to  the 
Missouri  river,  and  $1  from  the  Missouri  river  to  Denver. 
In  addition  to  these  sums  some  roads  may-  pay  10  per  cent, 
commission  on  their  earnings  for  a  passage  to  a  traveling 
passenger  agent  of,  say  $1.20,  making  a  total  for  the  sale  of 
a  single  ticket  of  $4.20.  In  cases  of  commissions  of  only  $1 
for  short  distances  there  may  be  no  inducement  for  the  agent 
to  divide  with  the  passenger,  but  in  cases  of  cumulative 
commissions  for  long  distances  the  temptation  to  divide  is 
stronger,  and  the  probability  of  abuse  is  so  great  that  the 
impropriety  of  putting  the  opportunity  before  an  agent  is 
manifest. 

Viewed  in  another  aspect,  the  amount  of  money  paid  annu- 
ally by  the  larger  companies  is  vast ;  it  is  not  unusual  for  a 
single  company  to  pay  a  sum  approaching  $100,000,  or  even 
more,  in  a  year,  and  the  aggregate  undoubtedly  reaches  mil- 
lions of  dollars.  This  money  is  illegitimately  spent ;  it  is 
paid  in  excess  of  salaries  to  agents  for  the  purpose  of  divert- 
ing business  from  competitors,  and  when  competitors  all  do 
it,  it  is  difficult  to  see  how  any  benefit  can  accrue  from  it  to 
any  company.  The  money  so  spent  of  right  belongs  to  the 
stockholders,  or  should  be  remitted  to  the  public  in  reduced 
fares ;  if  the  rates  are  not  in  fact  too  high,  the  money  wasted 
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for  commissions  should  be  expended  for  improved  seryice^ 
or  toward  the  safety  of  passengers  and  employees. 

This  practice  has  frequently  been  condemned  by  this  Com- 
mission as  one  of  very  doubtful  benefit  in  any  case,  and  of 
positive  injury  in  others ;  as  one  that  affords  opportunities, 
too  often  improved,  for  discriminations  and  fraud  in  the  sale 
of  tickets,  and  as,  generally,  a  source  of  demoralization. 

CAB  MILEAGE. 

On  the  8th  of  May  an  investigation  was  held  at  Washing- 
ton in  respect  to  car  mileage,  or  compensation  paid  by  rail- 
roads for  the  use  of  cars  belonging  to  other  railroad  com- 
panies or  to  private  companies  or  individuals.  Information 
had  been  received  giving  reason  to  believe  that  the  payment 
of  car  mileage  for  cars  owned  by  private  shippers  had  in 
some  instances  been  made  use  of  as  a  cover  for  discrimina- 
tion in  rates,  and  the  Commission  deemed  the  subject  of 
enough  importance  for  an  investigation. 

Twenty-six  railroad  companies  operating  in  the  territory 
extending  in  different  directions  from  Chicago,  and  engaged 
in  the  business  in  which  discriminations  by  allowance  of  car 
mileage  were  supposed  to  exist,  were  summoned  to  make  a 
showing  of  the  allowances  paid  by  each  of  them  for  car  mile- 
age for  the  different  classes  of  cars  furnished  by  shippers, 
car  companies  and  individuals,  or  connecting  lines ;  how  the 
business  was  conducted ;  and  what  sum  was,  in  their  opin- 
ion, a  fair  and  just  allowance  for  the  different  classes  of  cars. 
The  companies  appeared  by  their  representatives,  and  pro- 
duced their  statements  and  testimony  relating  to  the  subjects 
of  inquiry.     The  facts  elicited  were  substantially  as  follows  : 

The  mileage  paid  for  different  classes  of  cars,  and  for  the 
same  class  of  cars,  is  not  uniform  by  different  companies,  nor 
by  the  same  companies,  except  for  ordinary  freight  cars 
exchanged  between  companies  in  the  course  of  transporta- 
tion. The  rates  allowed  for  car  mileage  were  shown  to  be 
as  follows :  For  ordinary  freight  cars,  a  uniform  rate  of 
three-fourths  of  a  cent  a  mile ;  for  Pullman  palace  cars,  3  cents 
a  mile ;  for  Pullman  palace  tourist  sleepers,  1  cent  a  mile ; 
for  ordinary  passenger  cars  exchanged  with  other  companies. 
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3  cents  a  mile ;  for  baggage,  mail,  and  express  cars  exchanged 
with  other  companies,  1^  cents  a  mile  by  some  roads  and  3 
cents  a  mile  by  others ;  for  refrigerator  cars  used  for  carry- 
ing dressed  beef,  1  cent  a  mile  in  some  cases  and  in  other 
cases  three-fourths  of  a  cent  a  mile ;  for  furniture  cars,  oil- 
tank  cars,  palace  live-stock  cars,  and  other  cars  owned  by 
private  individuals  and  companies,  three-fourths  of  a  cent  a 
mile.  Some  companies  pay  mileage  on  tank  cars  both  loaded 
and  empty,  and  some  only  when  loaded.  For  palace  horse 
cars  no  mileage  is  allowed  on  some  roads,  shippers  in  such 
cars  paying  for  the  car.  Since  May  1,  1889,  the  roads  run- 
ning east  and  southeast  of  Chicago,  with  the  exception  of 
one  company,  have  allowed  three-fourths  of  a  cent  a  mile  for 
refrigerator  cars.  The  one  road  referred  to  allows  1  cent  amile. 

It  appeared  by  the  evidence  adduced  that  one  of  the  roads 
west  of  Chicago  had  entered  into  a  contract  with  one  private 
company  owning  a  large  number  of  refrigerator  cars,  and 
who  are  also  shippers,  to  pay  1  cent  a  mile  on  such  cars  for 
a  period  of  five  years,  the  private  company  agreeing  to  fur- 
nish sufficient  cars  for  their  own  business  and  for  all  other 
like  business  requiring  that  class  of  cars.  This  was  naturally 
followed  by  all  of  the  competing  roads,  with  perhaps  one 
exception,  paying  the  same  rate  of  car  mileage  on  that  clasa 
of  cars ;  and  that  is  accordingly  understood  to  be  the  rate  on 
the  diflferent  roads  in  the  competitive  territory. 

A  forcible  illustration  of  the  results  of  car  mileage  to  own- 
ers of  private  refrigerator  cars  appeared  by  a  statement  put 
in  evidence  from  the  books  of  a  railroad  company,  showing 
the  mileage  made,  and  earnings  of  some  of  such  cars,  for 
nine  months,  from  August  1,  1888,  to  May  1,  1889.  During 
that  period  the  mileage  for  which  compensation  was  allowed, 
made  by  the  cars  of  three  shippers,  from  Chicago  to  an  east- 
em  point,  and  over  a  single  line  of  road,  was  7,428,406,  and 
the  earnings  of  the  cars  $72,945.97,  being  about  the  cost  of 
81  cars.  The  mileage  allowed  during  most  of  this  period 
was  1  cent  a  mile,  and  three-fourths  of  a  cent  a  mile  for  a 
part  of  the  period.  Refrigerator  cars  run  on  fast  time,  and 
make  four  times  the  mileage  of  ordinary  freight  cars. 

The  cost  of  the  investment  in  cars  and  the  amount  of  mile* 
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age  allowed  for  their  use  show  that  the  investment  is  very 
profitable.  Refrigerator  cars  cost  from  $900  to  $1,000 ;  pri- 
vate cattle  cars  cost  about  $650 ;  oil-tank  cars  about  $610 ; 
cars  used  for  the  transportation  of  live  hogs  about  $500; 
ordinary  freight  cars  from  $450  to  $500.  Bepairs  to  the  cars 
are  made  by  the  railroad  company  in  whose  use  they  are 
when  repairs  are  required.  The  life  of  a  box  car  averages 
fifteen  years,  and  of  a  refrigerator  car  eight  years.  At  a  car 
mileage  rate  of  1  cent  a  mile  the  profit  on  the  investment  in 
many  of  these  cars  is  very  large,  reaching,  according  to  infor- 
mation acquired  by  the  Commission,  25  per  cent.,  50  per 
cent.,  and  even  more,  annually.  Sometimes  a  car  will  pay 
for  itself  in  two  or  three  years.  Owners  of  several  hundreds 
of  such  cars,  therefore,  receive  a  very  large  amount  of  money 
from  the  railroads  over  which  they  are  hauled,  and  it  is  easy 
to  see  how  it  is  possible,  out  of  the  large  returns  from  these 
cars,  for  owners  to  pay  rebates  to  shippers,  if  so  disposed. 
The  evidence  taken  in  the  case  did  not  prove  the  payment  of 
rebates  to  shippers  by  owners  of  any  of  these  cars,  but  it 
was  quite  clear  that  some  of  the  officers  of  railroad  compa- 
nies who  were  examined  had  impressions  that  such  might  be 
the  fact.  It  is  also  evident  that  the  payment  of  either  one 
cent  or  three-fourths  of  a  cent  a  mile  to  a  large  shipper  own- 
ing and  controlling  his  own  cars  and  furnishing  business 
therefor  constitutes  a  very  profitable  incident  to  his  legiti- 
mate business,  and  is  at  least  a  material  advantage  to  the 
man  owning  cars  over  the  man  who  owns  none. 

In  the  original  draft  of  the  report,  as  submitted,  it  was 
stated  that  another  illustration  in  which  car  mileage  is  a  fac- 
^tor  is  furnished  by  the  Pullman  palace  cars  and  similar  cars, 
and  that  the  rate  of  car  mileage  received  was  3  cents  per  mile. 
This  was  founded  on  evidence  before  the  Commission.  Evi- 
dence since  submitted  shows  this  rate  is  paid  by  only  a  por- 
tion of  the  roads  under  old  contracts  outstanding,  and  that 
under  recent  contracts  with  some  companies  the  rate  is  2 
cents  per  mile.  The  evidence  also  shows  that  on  roads 
where  the  earnings  of  a  car  from  passenger  accommodations 
reach  $7,500  no  car  mileage  is  paid.  The  report  of  the  Pull- 
man Company  for  the  year  ending  July  31, 1888,  shows  rev- 
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enue  ($6,259,370.97,  car  earnings ;  $1,239,565.93,  manufactur- 
ing profits ;  $10,817.48,  from  patents)  from  all  sources,  $7,- 
509,754.38.  Car  earnings  are  explained  by  evidence  not  to 
include  car  mileage,  but  arise  fr^m  passenger  accommoda- 
tions. The  aggregate  car  mileage  has  not  been  shown.  After 
deducting  operating  expenses  and  some  other  items,  the  total 
net  earnings  were  first  stated  to  be  $3,957,771.87.  From  this 
deductions  are  claimed  for  interest,  repairs  and  depreciation 
of.  cars,  reducing  materially  the  previously  stated  profits  of 
20  per  cent,  on  the  capital  stock,  $19,872,900.  Although  the 
results  on  the  whole  business  of  the  company  show  larger 
profits  than  those  of  railroads  generally,  the  exact  extent  to 
which  car  mileage  is  a  legitimate  factor  can  not  be  deter- 
mined without  more  facts  than  have  as  yet  appeared  from 
satisfactory  evidence. 

The  use  of  these  cars  is  an  excuse  for  furnishing  inferior 
passenger  coaches  by  the  roads.  The  traveling  public 
are  burdened  with  high  rates  for  transportation  in  these 
cars,  or  subjected  to  inferior  accommodations  in  ordinary 
coaches..  If  any  portion  of  the  public  desires  to  pay  higher 
rates  for  special  accommodations  there  can  be  no  objection 
to  their  doing  so,  but  the  provision  for  the  superior  accom- 
modations should  not  become  a  charge  upon  the  general 
transportation.  In  England,  where  different  classes  of  pas- 
senger cars  are  furnished,  striking  results  have  been  produced 
by  the  provision  of  suitable  cars  of  the  third  class.  That  class 
of  cars  has  of  late  absorbed  the  bulk  of  the  travel,  and  furnished 
the  revenue  to  the  roads  from  their  passenger  business,  while 
the  first  and  second-class  cars,  with  the  superior  accommoda- 
tions, have  become  a  tax  upon  the  other  business. 

Illustrations  might  also  be  drawn  from  the  use  of  the  cars 
of  the  numerous  fast  freight  lines  that  operate  generally  over 
the  railroads  of  the  country.  These  lines  derive  their  reve- 
nue from  the  roads  upon  which  they  are  operated,  and  as  a 
rule  are  highly  profitable,  while  the  roads  proper  show  very 
different  results.  This  revenue  accrues  from  payments  for 
car  mileage,  and  from  commissions  for  procuring  traffic, 
which  in  effect  are  divisions  of  earnings  between  the  roads 
and  irregular  outside  organizations. 
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So  far  as  rates  upon  traffic  are  concerned,  whether  for 
freight  or  passengers,  their  reasonableness  can  probably  be 
controlled  without  regard  to  the  source  from  which  cars  are 
supplied.  Any  railroad  company  voluntarily  using  a  car 
in  its  business,  no  matter  how  obtained,  in  legal  contempla- 
tion makes  the  car  its  own  for  all  the  purposes  of  rates  and 
of  safe  carriage.  It  can  not  escape  its  duty  to  charge  only 
reasonable  rates,  or  its  liability  for  the  safe  carriage  of  per- 
sons or  property  on  the  ground  that  its  cars  may  not  be  its 
own  property,  or  that  a  high  rate  may  be  paid  for  their  use. 

With  regard  to  the  sum  that  may  be  considered  a  reason- 
able allowance  for  the  use  of  freight  cars,  the  general  opinion 
expressed  on  the  investigation  was  that  three-fourths  of  a 
cent  a  mile  is  ample,  and  many  regard  even  that  as  too  high 
a  rate.  In  the  case  of  cars  interchanged  between  railroad 
companies  the  mileage  nearly  equalizes  itself,  and  does  not 
bear  very  disproportionately  upon  any  one  company ;  but  in 
the  case  of  the  private  ownership  of  cars  there  is  no  reci- 
procity, and  the  payment  of  three-fourths  of  a  cent  a  mile 
may  be  a  burden  to  the  carrier,  besides  the  other  objections 
that  have  been  mentioned. 

It  is  an  obvious  deduction  from  all  the  facts  that  cars  for 
the  various  kinds  of  business  done  by  a  carrier  should  be 
owned  by  the  carrier  itself  and  furnished  to  all  alike,  or,  if 
owned  by  the  shipper,  only  such  reasonable  allowance  for 
their  use  should  be  made  as  to  permit  no  advantage  to  the 
private  owner  of  cars  who  is  also  a  shipper,  nor  afford  a  mar- 
gin for  paying  rebates  to  other  shippers. 

FREE  CARTAGE. 

On  the  17th  of  June  most  of  the  leading  railroads,  five 
hundred  and  eighty-five  in  number,  were  summoned  by  cir- 
cular to  furnish  the  Commission  with  information  with  regard 
to  free  cartage  delivery  of  freights  and  to  have  their  answers 
duly  verified  by  some  officer  of  their  companies  with  knowl- 
edge of  the  facts.  They  were  required  to  state  at  what  sta- 
tions on  their  lines  they  made  free  cartage  delivery,  if  any, 
and  of  what  class  of  freights ;  whether  such  stations,  or  any  of 
them,  were  grouped  with  any  other  station  or  stations  on 
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#  their  lines  at  which  the  same  transportation  rates  were 
charged  as  to  like  freights  delivered  with  free  cartage ;  how 
long  the  system  of  free  cartage  delivery  of  such  freights  had 
been  made ;  what  its  origin  and  all  the  facts,  circumstances 
and  conditions,  if  any,  that  induced  it  to  be  done ;  whether  it 
resulted  in  competitors  making  free  cartage  delivery  at  the 
same  stations ;  what  effect,  if  any,  such  free  cartage  had  upon 
rates  at  such  stations,  as  compared  with  rates  at  other  sta- 
tions ;  whether  their  rate  sheets  or  tariffs  made  any,  and 
what  reference  to  free  cartage  where  it  existed ;  what  esti- 
mate they  made  of  the  actual  cost  of  such  free  cartage  at  the 
stations  where  it  was  done.  Four  hundred  and  sixty-three 
companies  responded  to  this  circular.  By  the  answers 
received  it  appears  that  sixty-five  railroad  companies  allow 
free  cartage  delivery  of  freight  or  equalizing  cartage  allow- 
ances ;  that  three  hundred  and  eighty-nine  railroad  companies 
do  neither  ;  that  seven  railroad  companies  only  deliver  free 
to  connecting  lines  freight  shipped  on  through  tariffs ;  and 
that  two  railroad  companies  only  switch  cars  free  to  mills 
and  manufactories. 

It  further  appears  by  these  returns  that  no  company  fur- 
nishes free  cartage  delivery  at  all  its  stations,  but  as  a  rule, 
only  at  few  stations ;  that  in  some  instances,  when  free  cart- 
age is  furnished  at  a  station  by  one  company,  competitors  do 
the  same,  but  it  does  not  appear  that  that  is  generally  done ; 
that  in  no  instance  do  the  rate  sheets  or  tariffs  give  any 
information  about  free  cartage  delivery ;  that  the  estiicated 
cost  of  free  cartage  delivery  will  average  about  2^  cents  per 
100  pounds ;  that  where  allowance  is  made  for  switching  on 
connecting  tracks  to  consignees'  doors,  or  where  an  allowance 
is  made  per  car  to  equalize  distance  from  shippers'  doors  to 
depot,  the  average  cost  is  about  $2  per  car,  or  $2.50. 

As  a  case  is  pending  before  the  Commission  involving  the 
lawfulness  of  free  cartage  collection  and  delivery  of  freight, 
no  further  comment  is  made  on  this  subject. 

With  respect  to  two  of  the  foregoing  subjects  of  investiga- 
tion, commissions  and  car  mileage,  their  nature  and  magni- 
tude clearly  demand  legislation  to  restrain  their  evils  and 
make  correction  effective.     Acts  supposed  to  promote  busi- 
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ness  interests,  however  inconsistent  with  a  sense  of  right  and 
of  just  accountability  to  others  whose  interests  are  repre- 
sented, are  not  usually  restrained  by  moral  or  public. consid- 
erations, or  by  anything  less  than  positive  law.  Railroads 
are  constructed  for  business  purposes,  and  are  expected  to 
produce  profits ;  they  are  not  different  in  this  respect  from 
other  business  undertakings.  If  managers  are  ambitious  for 
a  larger  showing  of  business,  or  more  revenue  is  necessary  to 
insure  profits,  or  even  to  balance  accounts,  they  have  not 
infrequently  felt  at  liberty  to  make  use  of  methods  that  have 
no  better  sanction  than  that  the  end  justifies  the  means.  But 
managers  of  this  character  are  undoubtedly  in  a  small 
minority;  conservative  and  upright  managers  regard  such 
practices  with  no  less  abhorrence  than  the  general  public,  and 
legislation  is  required  for  their  protection  no  less  than  for 
the  public  protection.  The  best  managed  road  may  find  its 
business  diverted  and  its  revenues  impaired  by  a  weak  but 
unscrupulous  competitor,  and  in  self-defense  feel  compelled 
to  retaliate.  This  may  not  be  the  course  of  wisdom  nor 
defensible  on  any  just  grounds,  but  it  is  one  of  the  well- 
known  facts  of  experience. 

TICKET  BROKERAGE. 

Another  subject  of  general  notoriety  related  to  some  of  the 
foregoing,  and  universally  recognized  as  an  abuse  of  gross 
character  and  large  extent,  and  which,  in  the  opinion  of  the 
Commission,  urgently  demands  legislative  action,  both  for 
public  reasons  and  to  regulate  dishonest  competition,  is  ticket 
brokerage  or  scalping  as  usually  termed.  The  Commission 
has  made  investigations  concerning  it,  and  has  frequently 
expressed  condemnation  of  the  practice,  setting  forth  its  dis- 
honesty, and  the  discrimination  and  evils  to  which  it  leads, 
and  urged  managers  of  railroads  to  relieve  themselves  from 
its  odium  and  wrong.  There  is  no  indication,  however,  that 
the  practice  is  diminishing ;  on  the  contrary,  it  flourishes  with 
unabated  boldness  and  success  in  many  of  the  cities  of  the 
country,  including  the  national  capital.  As  dealers  in  these 
irregular  sales  are  not  recognized  as  agents  of  the  railroads, 
nor  as   connected   with   any  company,  but  as   independent 
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operators,  there  are  difficulties  in  enforcing  legal  remedies 
against  them  under  a  law  framed  to  apply  to  carriers  and 
their  proper  officers  and  agents. 

It  is  sometimes  said  that  railroads  can  destroy  ticket  scalping 
whenever  they  see  fit,  by  ceasing  to  countenance  or  connive 
at  the  practice.  This  is  doubtless  true,  but  one  or  two  reckless 
roads,  indiflferent  to  the  methods  by  which  they  procure  busi- 
ness, may  be  able  to  defeat  the  best  purposes  of  a  great  ma- 
jority of  roads  that  oppose  the  evil  and  desire  its  abatement. 

Some  of  the  States  have  legislation  that  is  understood  to 
be  preventive  of  ticket  scalping,  and  similar  provisions^ 
incorporated  in  the  Act  to  regulate  commerce,  may  prove 
efficacious.  They  are,  in  substance,  that  any  person  author- 
ized to  sell  passenger  tickets  shall  have  and  exhibit  a  certifi- 
cate from  the  company  or  companies  upon  whose  lines  he 
sells  tickets,  and  the  companies  to  be  responsible  for  his 
acts ;  and  that  it  shall  be  unlawful  for  any  other  person  to  sell 
tickets,  under  suitable  criminal  penalties. 

QUESTIONS  DECIDED. 

The  decisions  of  the  Commission  in  contested  cases  have  rela* 
ted  more  largely  to  rates  than  to  any  other  incident  of  trans- 
portation. A  statement  briefiy  setting  forth  the  points  passed 
on  in  the  various  cases  decided  is  contained  in  Appendix  4. 
Another  statement  in  the  Appendix  shows  the  cases  that  are 
still  pending  andundetermined.  Some  of  the  more  important 
decisions  rendered  are  briefly  referred  to  here  and  some  else- 
where in  this  report  in  connection  with  particular  subjects. 

One  of  these,  announced  early  in  the  year,  related  to  pas- 
senger tariffs  and  rate  wars,  and  various  matters  relating  to 
the  publication  of  tariffs,  the  reduction  of  rates,  employment 
of  ticket  brokers  and  scalpers  for  the  sale  of  railroad  tickets, 
the  illegality  of  lower  rates  obtained  from  brokers,  and  the 
existing  methods  respecting  excursion  and  mileage  tickets 
were  examined,  discussed,  and  the  views  of  the  Commission 
with  regard  to  them  expressed. 

In  two  cases,  one  arising  in  Illinois  and  the  other  in  Penn- 
sylvania, the  practice  of  making  group  rates  upon  soft  coal 
was  presented,  and,  under  the  conditions  found  to  exist  in 
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both  cases,  a  group  rate  for  a  district  of  considerable  size 
was  found  to  be  reasonable  and  not  in  contravention  of  the 
provisions  of  the  statute.  A  group  rate  upon  an  article  of 
traffic  for  a  district  of  country  where  the  circumstances  as  to 
the  character  of  the  commodity,  the  extent  of  the  public 
demand  for  its  use,  and  sometimes  the  nature  of  the  compe- 
tition existing  in  its  transportation,  has  been  considered  by 
the  Commission  as  warranted  by  the  provisions  of  the  Act, 
and  in  most  respects  conducive  to  the  public  welfare. 

In  other  cases  through  rates  for  long  distances,  and  the 
relation  of  local  rates  upon  the  same  line  to  the  proportions 
of  through  rates,  have  been  several  times  considered  and 
applied.  In  all  these  cases  the  Commission  has  adhered  to 
the  rule  it  had  previously  laid  down,  that  through  rates  are 
not  required  to  be  the  sums  of  locals,  but  may  lawfully  be 
lower  so  long  as  they  are  not  unreasonably  disproportionate, 
or  unjustly  discriminating  against  individuals  or  localities,  or 
so  low  as  to  burden  other  business  with  part  of  the  cost  of 
the  business  upon  which  the  through  rate  is  charged ;  but 
that  rates  should  be  reasonably  proportional,  and,  distance 
being  usually  an  element  of  importance,  a  proper  regard  to 
distance  proportions  should  be  observed  in  connection  with 
any  other  considerations  that  may  be  found  material  in  fixing 
transportation  charges. 

In  another  case  the  question  of  relative  rates  upon  different 
branches  of  the  same  road  was  considered  upon  the  facts  pre- 
sented in  the  case,  and  it  was  ruled  that  railroad  service  may 
be  rendered  under  such  dissimilar  circumstances  as  to  make 
it  lawful  to  charge  more  for  the  same  distance  on  one  branch 
than  on  another  branch  of  the  same  road ;  that  the  departure 
from  the  rule  of  equal  mileage  charges,  as  applied  to  several 
branches  of  a  road,  is  not  conclusive  that  such  rates  are  unlaw- 
ful, butinsuch  cases  the  burden  is  on  the  company  making  the 
departure  to  show  its  rates  to  be  reasonable  when  challenged. 

A  case  of  some  importance  in  respect « to  the  principles 
involved  was  brought  before  the  Commission,  relating  to  the 
application  of  the  provisions  of  the  Act  to  regulate  commerce 
to  international  commerce  with  Canada.  The  particular  con- 
troversy was  in  respect  to  rebates  allowed  upon  coal  to  con- 
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siguees  in  Canada  upon  continuous  shipments  from  a  point 
in  the  United  States.  The  Commission  regarded  the  Act  as 
intended  to  regulate  all  commerce  originating  iB  the  United 
States,  and  destined  by  continuous  caxriage  to  or  into  a  for- 
eign country,  as  well  as  commeaxe  originating  in  a  foreign 
country  and  destined  to  a  place  in  the  United  States  by  con- 
tinuous carriage.  It  was  accordingly  ruled  that  the  Act 
applies  as  well  to  foreign  as  to  domestic  common  carriers 
engaged  in  the  transportation  of  passengers  or  property  by 
continuous  carriage  or  shipment  from  a  place  in  the  United 
States  to  a  place  in  an  adjacent  foreign  country,  and  that 
such  common  carriers  are  subject  to  the  provisions  of  the  Act 
respecting  the  printing  of  schedules  of  rates,  fares,  and 
charges  for  the  traffic  carried,  the  posting  and  filing  with  the 
Interstate  Commerce  Commission  of  copies  of  such  schedules, 
the  notice  of  advances  and  reductions,  and  the  maintenance 
of  the  rates,  fares,  and  charges  established  and  published,  and 
in  force  at  the  time ;  that  such  common  carriers  are  also  sub- 
ject to  the  provisions  of  the  Act  in  respect  to  joint  tariffs  of 
rates,  fares,  and  charges  for  continuous  lines  or  routes ;  and 
that,  pursuant  to  the  seventh  section  of  the  Act,  the  carriage 
of  freights  cannot  be  prevented  from  being  treated  as  one 
continuous  carriage  &om  the  place  of  shipment  to  the  place 
of  destination,  by  any  means  or  devices  intended  to  evade 
any  of  the  provisions  of  the  Act. 

A  case  was  again  brought  before  the  Commission  involving 
the  rights  of  colored  passengers  in  respect  to  the  character 
of  their  transportation  upon  lines  of  road  in  some  of  the 
Southern  States,  and  the  principle  that  colored  passengers 
paying  the  same  fare  are  entitled  to  equality  of  accommoda- 
tions and  treatment  was  again  affirmed  and  applied  by  the 
Commission. 

The  Commission  had  occasion  to  consider  with  care  the 
question  of  practice  involved  in  the  allowance  of  subpoenas 
duces  tecuin.  It  had  been  found  in  some  instances  that  par- 
ties, without  leave  of  the  Commission,  would  serve  subpoenas 
diLCCs  iecuin  upon  common  carriers,  requiring  them  to  produce 
upon  a  hearing  a  wholly  unreasonable  and  mostly  unneces- 
sary amount  of  documentary  evidence,  subjecting  a  company 
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to  burdens  in  the  form  of  expense  and  labor  of  ifcs  employees 
to  prepare  the  documentary  evidence,  that  were  regarded  as 
unjustifiable  and  oppressive.  The  Commission,  therefore, 
laid  down  certain  general  principles  in  regard  to  the  allow- 
ance of  subpoenas  dtLces  tecum  and  the  production  of  books 
and  documentary  evidence,  defining  the  manner  in  which 
documentary  evidence  may  be  called  for,  the  kinds  of  evi- 
dence proper  to  be  called  for  and  produced,  the  distinctions 
to  be  made  between  custodians  of  documentary  evidence  wh\) 
are  parties  and  who  are  not  parties  to  a  proceeding,  and 
regulating  the  practice,  as  it  was  thought,  upon  a  reasonable 
basis. 

In  another  case  the  question  of  the  mode  of  making  rates 
upon  the  shipment  of  live  cattle  was  presented  and  passed 
upon.  A  practice  had  existed  among  the  carriers  in  large 
sections  of  the  country  to  make  a  car-load  rate  irrespective 
of  the  weight  carried,  and  to  permit  the  shipper  to  load  into 
the  car  as  many  cattle  as  he  pleased  or  as  he  was  able  to  put 
into  it.  The  carriers  substituted  for  this  the  rule  that,  while 
naming  a  car-load  rate,  they  prescribed  a  minimum  weight 
for  a  car-load,  and  then  charged  by  the  hundred  pounds,  in 
proportion  to  the  car-load  rate,  for  any  excess  over  the  min- 
imum. The  shippers  complained  that  this  substituted  rule 
was  unlawful  and  that  they  suffered  prejudice  by  reason  of 
its  enforcement.  They  emphasized  the  complaint  by  show- 
ing that  State  commissions,  in  the  district  affected  by  the 
new  rule,  retained  and  enforced  upon  State  transportation 
the  former  practice,  thereby,  as  they  insisted,  putting  inter- 
state traffic  at  a  great  disadvantage.  The  Commission 
decided,  however,  that  the  new  rule  was  not  unlawful.  The 
former  practice,  when,  as  is  well  known,  the  cars  were  of  dif- 
ferent sizes,  almost  necessarily  led  to  discriminations  and  to 
favoritism  as  between  shippers,  and  on  the  face  of  it  the  new 
rule  was  more  just  and  reasonable  than  the  practice  it  sup- 
planted since  the  charge  would  be  more  in  proportion  to  the 
service  rendered. 

Whatever  might  be  the  action  of  the  State  commissions  in 
the  premises  it  was  held 'that  it  could  not  be  allowed  to  con- 
trol in  respect  to  interstate  traffic,  inasmuch  as,  if  it  did,  the 
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regulation  of  interstate  traffic  would,  to  some  extent,  be  rele- 
gated to  State  commissions.  The  new  rule  also  corrected 
some  incidental  difficulties  and  abuses  in  the  transportation 
of  live  cattle  which  always  attended  the  old  practice,  espe- 
cially in  the  temptation  it  held  out  to  the  overloading  of  cars. 
Shippers  complained  that  difficulties  were  found  to  exist  in 
practice  in  the  prompt  and  accurate  weighing  of  cattle,  but 
this  was  held  not  to  furnish  a  reason  for  abolishing  the  new 
rule,  but  rather,  on  the  other  hand,  for  improving  and  per- 
fecting it. 

QUESTIONS  DECIDED  BY  UNITED  STATES  COURTS. 

Since  the  last  annual  report  some  questions  arising  under 
the  Act  to  regulate  commerce,  and  involving  interpretations, 
of  its  provisions,  have  been  presented  to  and  passed  upon 
by  courts  of  the  United  States.  These  are  given  for  public- 
information. 

In  a  decision  announced  by  the  Commission  in  August^ 
1888,  it  had  been  held  that  a  certain  corporation,  chartered 
by  name  as  a  bridge  company,  had  by  its  charter  the  powera 
and  rights  and  was  subject  to  the  obligations  of  a  common 
carrier;  that  it  was  a  common  carrier  in  fact,  and  was  there- 
fore entitled,  under  the  third  section,  to  demand  interchanges- 
of  traffic  with  a  railroad  company  with  which  it  had  track 
connections  that  were  not  strictly  at  a  station  or  depot,  but 
convenient  for  the  purpose  of  interchange.  The  case  was 
subsequently  presented  to  a  circuit  court  of  the  United 
States,  under  a  somewhat  different  showing,  and  it  was  held 
by  that  court  that  the  bridge  company  was  not  to  be  deemed 
a  common  carrier,  and  could  not  lawfully  demand  inter- 
changes of  traffic  and  through  rates  with  the  railroad  com- 
pany under  the  facts  and  circumstances  of  the  case. 

In  another  case  in  which  the  Commission  had  ruled  that  a 
through  route  and  through  rate  could  not  be  enforced  in 
favor  of  a  carrier  making  application  therefor,  and  connect- 
ing at  each  terminus  with  other  carriers,  the  same  question 
came  before  one  of  the  courts  of  the  United  States,  and  the^ 
same  ruling,  in  effect,  was  made. 
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In  an  original  case  that  arose  in  a  Uniied  States  circuit 
court,  under  the  amendment  to  the  twenty-second  section  of 
the  Act  giving  jurisdiction  to  the  circuit  and  district  courts 
of  the  United  States  to  require  a  common  carrier  by  man- 
damus to  move  and  transport  interstate  traffic,  or  to  furnish 
cars  or  other  facilities  for  the  transportation  of  such  traffic, 

it  was  decided  that  a  shipper  of  live  cattle  is  not  entitled  to 
have  his  cattle  carried  in  cars  of  a  special  construction  of  his 
selection  belonging  to  a  third  party,  and  superior  to  ordinary 
cattle  cars,  by  reason  of  the  fact  that  the  carrier  transports 
some  cattle  in  other  cars,  available  to  all  shippers  equally, 
which  have  some  of  the  improvements  of  the  former,  but 
are  furnished  by  another  party  under  a  special  contract,  and 
which,  unlike  the  cars  desired  by  the  shipper,  by  reason  of 
their  peculiar  construction,  can  be  used  in  the  chief  business 
of  the  road,  which  in  that  case  was  the  carriage  of  coal  when 
not  in  use  for  cattle ;  and  that  the  refusal  to  use  the  cars 
<lesired  by  the  shipper  in  that  case  did  not  constitute  unjust 
discrimination. 

In  another  case  in  one  of  the  district  courts  of  the  United 
States,  in  which  an  official  of  a  railroad  company  was  indicted 
for  unlawful  discrimination  under  the  Act  to  regulate  com- 
merce, the  official  was  convicted  in  the  trial  court,  and  upon 
a  review  of  the  case  it  was  held  by  the  court  that  the  trans- 
portation by  a  railroad  company  to  a  certain  point  on  its  line 
of  freight  received  bom  a  connecting  carrier  which  had 
reserved  a  right  to  forward  the  property  by  any  carrier  it 
might  select,  especiallj^  where  the  freight  thereon  was  to  be 
paid  at  the  point  of  destination  by  the  purchaser,  is  not  a 
service  rendered  for  the  party  by  whom  the  through  ship- 
ment is  made,  but  for  the  connecting  carrier,  and  therefore 
that  there  may  be  an  unlawful  discrimination  between  the 
chaises  for  such  service  and  for  a  shipment  by  the  same 
shipper  to  the  same  consignee  at  the  same  destination  over 
the  local  line  alone,  and  that  an  unreasonable  adjustment  of 
Joint  rates  for  through  transportation  may  constitute  an 
unreasonable  discrimination  against  local  traffic.  The  court 
further  held  that  the  question  whether  the  difference  in  rates 
for  transportation  of  local  traffic  and  through  traffic  is  rea- 
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sonable  or  unreasonable  is  a  question  of  fact  for  the  juiy^ 
and  the  conyictiou  of  the  official  was  affirmed. 

An  important  decision  covering  many  points  of  interest  in 
railway  transportation,  though  not  under  the  Act  to  regulate 
commerce,  was  rendered  by  the  United  States  circuit  court 
for  the  southern  district  of  Iowa,  in  a  suit  brought  by  a  rail- 
road company  against  the  railroad  commissioners  of  the 
State  of  Iowa.  The  case  related  to  the  schedules  of  ratea 
for  transportation  within  the  State  prescribed  by  the  State 
Commissioners  under  a  statute  of  the  State. 

It  was  held  in  the  case  that  the  Federal  courts  have  juris- 
diction in  a  suit  against  State  railroad  commissioners  brought 
by  a  corporation  of  another  State  to  restrain  the  enforcement 
of  a  schedule  of  rates  prepared  by  such  commissioners, 
under  a  State  statute  claimed  by  the  complainant  to  be  uncon- 
stitutional ;  that  the  authority  conferred  upon  the  railroad 
commissioners  by  the  legislature  to  make  and  put  in  effect  a 
schedule  of  rates  for  railroad  transportation  within  a  State 
is  not  an  unconstitutional  delegation  of  legislative  power; 
that  the  provision  of  the  Act  making  the  commissioners* 
schedule  prima  fade  evidence  that  the  rates  fixed  thereby 
are  reasonable  is  not  an  infringement  of  the  constitutional 
guaranty  of  the  right  to  trial  by  jury,  nor  of  the  provision 
against  deprivation  of  property  without  due  process  of  law;, 
that  an  inquiry  by  the  courts  into  the  reasonableness  of  rates 
established  by  State  authority,  notwithstanding  the  forms  of 
law  have  been  pursued  in  prescribing  a  schedule  of  rates^ 
may  be  made,  and  must  be  decided  in  each  case  whether  the 
rates  prescribed  are  within  the  limits  of  legislative  power  or 
are  mere  proceedings  which,  if  not  restrained,  will  work  a 
confiscation  of  property ;  that  the  courts  have  no  power  to 
interfere  with  rates  for  railroad  transportation  fixed  by  stat- 
ute when  such  rates  will  give  some  compensation,  however 
small,  to  the  owners  of  railroad  property,  but  it  is  their  duty 
to  interfere  when  the  rates  prescribed  will  not  pay  compen- 
sation to  the  owners — ^that  is,  some  dividend  to  stockholders 
after  payment  of  fixed  charges  and  operating  expenses ;  that 
State  legislation  which  deprives  the  owners  of  a  railroad  line 
within  the  State  of  all  compensation  from  their  business  can 


4 

REPORT  OF  THE   INTERSTATE  COMMERCE   COMMISSION.      319 

not  be  upheld  on  the  ground  that  the  company  is  a  foreign 
corporation  and  is  permitted  simply  to  do  business  within 
the  State,  and  is  at  liberty  to  abandon  its  business  if  found 
unremunerative ;  nor  can  it  be  upheld  on  the  ground  that  the 
railroad  affected  thereby  is  an  interstate  road  and  that  its 
deficiency  of  revenue  may  be  made  up  by  receipts  from  inter- 
state commerce  or  &om  traffic  in  other  States,  or  on  the 
ground  that  a  future  increase  of  business  may  render  the  pie^ 
scribed  rates  remunerative.  And  it  being  found  that  the 
rates  prescribed  were  not  remunerative  to  the  railroad  com- 
pany, an  injunction  was  issued  restraining  the  enforcement 
of  the  schedules. 

PUBLICATION  AND   FILINGS  OF  TARIFFS. 

Publicity  of  rates  is,  in  itself,  a  powerful  factor  in  the  cor- 
rection of  the  evils  of  unjust  discrimination,  extortion,  and 
unlawful  perference.  By  this  means  a  record,  open  to  pub- 
lic inspection  and  criticism,  is  kept  of  rates  as  they  actually 
exist  at  the  time.  The  shipper  can  see  for  himself  what  they 
are,  and  if  there  be  a  choice  of  routes  for  his  shipments,  as 
is  frequently  the  case,  he  may  make  this  choice  intelligently, 
or  he  can  see  whether,  in  any  respect,  they  are  such  that  he 
may  feel  it  his  duty  to  make  complaint  against  them.  But 
in  addition  to  this  information,  which  is  thus  valuable  and 
important  to  the  shipper  and  the  public,  there  could  be  no 
efficient  supervision  and  regulation  of  rates  and  of  the  meth- 
ods prevailing  in  their  enforcement  unless  tariffs  were  filed 
with  the  Commission  as  provided  by  the  statute. 

The  previous  provisions  of  the  statute  on  this  subject  had 
been  highly  valuable,  but  these  were  greatly  strengthened  by 
the  subsequent  amendments  of  March  2,  1889.  Under  the 
operation  of  the  statute  as  thus  amended  rates  have  been 
more  steady  than  before.  The  temptation  to  preferences 
by  sudden  cuts  for  the  benefit  of  some  dealers  and  at  the 
expense  of  others,  and  resulting  as  a  preference  in  the  trans- 
portation of  certain  kinds  of  traffic  over  other  traffic,  has 
been  very  greatly  restrained.  The  posting  of  rates  has  been 
more  clearly  provided  for,  so  that  complaints  on  the  part  of 
shippers  that  they  are  unable  to  see  these  rates  at  depots 
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have  virtually  ceased  to  exist.  Prior  to  the  adoption  of  the 
amendments  of  March  2,  1889,  this  was  a  fruitful  source  of 
complaint. 

The  Commission  has  rigidly  enforced  that  provision  of  the 
statute  found  in  one  of  these  amendments  in  reference  to 
notice  on  the  part  of  carriers  to  the  Commission  of  advances 
and  reductions  in  rates,  and  finds  that  it  has  worked  well.  To 
the  force  of  the  statute  as  thus  amended  is  unquestionably 
due,  in  a  considerable  measure,  the  decrease  that  has  occurred 
in  the  reckless  and  wasteful  rate  wars  among  the  carriers, 
resulting,  as  they  inevitably  do,  in  ruining  the  business  of 
some  honest  dealers,  building  up  the  business  of  dishonest 
dealers,  squandering  the  property  of  shareholders,  and  then 
endeavoring  to  re-coup  the  loss  sustained  by  their  folly  in 
subsequently  charging  the  general  public  higher  rates  than 
before. 

The  system  by  which  the  tariffs  of  each  company  are  filed 
separately  in  the  office  of  the  Commission,  and  a  careful 
index  of  them  kept  so  that  they  are  of  easy  access  or  refer- 
ence, has  been  greatly  extended,  and  it  is  but  the  work  of  a 
moment  to  produce  them  for  any  necessary  purpose,  and  to 
ascertain  what  the  rates  are  from  any  point  in  the  country  to 
any  other  point.  These  tariffs  are  in  many  instances  volum- 
inous, and  their  number  is  enormous.  The  number  of  tariffs 
received  and  filed  during  the  year  ending  December  1, 1889, 
was  180,000.  The  changes  in  them  are  numerous  and  fre- 
quent, and  it  requires  a  large  force  to  handle  them.  The  reg- 
ulation and  supervision  contemplated  by  the  statute  can 
never  efficiently  be  made  until  the  Commission  is  in  a  posi- 
tion to  know  promptly  whether  or  not  these  tariffis,  as  filed, 
show  on  their  face  that  they  seem  to  comply  with  the  law ; 
and  this  is  equally  true  of  all  proposed  advances  and  reduc- 
tions. To  enable  the  Commission  to  perform  this  duty  in 
the  manner  required  by  the  statute,  renders  it  necessary  ihat- 
the  clerical  force  should  be  such  that  these  tariffs,  and  all 
changes  in  them,  can  be  promptly  filed  and  indexed  without 
any  delay,  and  that  the  Commission  may  be  able  to  see  at 
once  the  nature  and  effect  of  proposed  changes. 
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BAILWAT  METHODS  IN  SHIPMENTS   OF  FREIGHT  AND  THE  RECORDS 

THEY  KEEP  OF  THESE  TRANSACTIONS. 

Other  instances  of  investigations  made  by  the  Commission 
under  the  twelfth  section  of  the  Act  to  regulate  commerce 
have  been  referred  to  in  this  report,  but  in  addition  to  these 
the  Commission  has  investigated  the  business  methods  of 
railways  in  shipments  of  freight  and  the  records  they  keep  of 
these  transactions  with  a  view  of  ascertaining  what  they  are 
and  what  changes,  if  any,  have  been  made  by  carriers  under 
the  operation  of  the  statute.  Under  an  order  of  the  Com- 
mission made  on  the  24th  day  of  August,  1889,  this  investi- 
gation was  made  by  Mr.  C.  C.  McCain,  auditor  of  rates  and 
transportation  in  the  office  of  the  Commission.  His  report 
will  \)e  found  in  Appendix  5  of  this  report.  His  report  shows 
the  business  methods  and  the  records  kept  by  carriers  of 
their  business  transactions  in  shipments  of  freight.  These 
methods  and  records  are  substantially  much  the  same  as 
those  in  existence  prior  to  the  enactment  of  the  Act  to  regu- 
late commerce,  though  continual  improvements  are  being 
made  in  such  matters  by  the  carriers,  and  this  will  continue 
to  be  the  case  as  practical  experience  will  demonstrate  its 
necessity  in  handUng  and  moving  the  commerce  of  the 
country. 

PRINTING  AND  DISTRIBUTION  OF  REPORTS,  DECISIONS,  AND  OTHER 

DOCUMENTS. 

Section  14  of  the  Act  to  regulate  commerce  (as  amended) 
contains  provisions  as  follows : 

**  AJl  reports  of  inyeetigations  made  by  the  Commiesion  shall  be  entered 
of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party  who  may  have 
complained,  and  to  any  common  carrier  that  may  have  been  complained  of. 

*'  The  Commission  may  provide  for  the  publication  of  its  reports  and 
decisions  in  such  form  and  manner  as  may  be  beet  adapted  for  public  infor- 
nation  and  use.  .  .  .  The  Ck>mmls8lon  may  also  cause  to  be  published 
for  early  distribution  its  annual  reports." 

The  action  of  the  Commission  has  been  in  compliance  with 
these  provisions. 

Copies  of  reports  of  investigations  have  been  distributed 
to  those  who  applied  for  the  same  and  to  others  to  whom 
they  would  be  of  interest  and  service,  in  the  opinion  of  the 
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Commission,  including  Senators  and  members  of  Congress, 
attorneys  having  matters  before  the  Commission,  boards  of 
trade,  railway  journals  and  newspapers,  State  railroad  com- 
missioners, and  others. 

Soon  after  the  Commission  was  organized  arrangements 
were  made  for  the  publication  of  reports  and  decisions  of 
causes  and  investigations  heard  by  the  Commission,  corre- 
sponding in  form  and  style  to  the  decisions  of  judicial  tribu- 
nals. The  material  for  these  reports  has  been  furnished  to 
two  publishing  companies,  and  volumes  have  been  issued  on 
their  own  responsibility  containing  the  reports  and  decisions 
of  the  Commission  to  March  25,  1889.  The  reports  and 
decisions  since  that  date  will  appear  in  forthcoming  volumes, 
which  will  be  issued  in  due  course,  as  the  material  therefor 
accumulates.  The  Commission  authorized  the  purchase  of 
sufficient  copies  of  these  reports  as  issued  for  its  own  use 
and  distribution  to  the  President  and  his  Cabinet,  judges  of 
Federal  courts,  national,  state,  college,  bar,  and  some  other 
public  libraries,  both  American  and  foreign,  to  railroad  com- 
missioners, and  some  other  officials. 

Section  21  of  the  Act  to  regulate  commerce  was  amended 
March  2,  1889,  so  as  to  read  as  follows : 

"  That  the  Commission,  shall,  on  or  before  the  first  day  of  December  in 
each  year,  make  a  report,  which  shall  be  transmitted  to  Congress,  and  oopiea 
of  which  shall  be  distributed  as  are  the  other  reports  transmitted  to  Con- 
gress." 

Under  the  provision  first  above  cited  an  edition  of  the 
second  annual  report  was  printed  and  distributed  as  follows : 

To  the  President  and  to  Senators  and  Bepresentatives  in 
Congress ;  judges  of  the  United  States  courts ;  district-attor- 
neys of  the  United  States ;  to  boards  of  trade,  chambers  of 
commerce,  and  commercial  exchanges  of  the  United  States ; 
public  library  associations;  universities  and  other  educa- 
tional institutions ;  parties  and  counsel  in  cases  before  the 
Commission ;  to  leading  newspapers  of  the  country;  railway 
and  labor  journals;  law  publications  and  financial  papers; 
to  granges  and  agricultural  societies;  to  the  directors  aad 
other  officers  of  railways  in  the  United  States ;  to  the  Exeo- 
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utive  Departments  of  the   Government;  to  State  railroad 
commissioners,  and  to  foreign  governments. 

Of  the  proceedings  of  the  general  conference  of  railroad 
commissioners,  the  purpose  and  nature  of  which  are  else- 
where alluded  to  in  this  report,  there  were  published  some 
3,000  copies,  which  were  sent  to  the  State  railroad  commis- 
sioners ;  to  the  principal  officers  of  railway  companies  of  the 
country,  including  the  accounting  and  auditing  officers,  as  the 
proceedings  related  in  a  measure  to  the  methods  adopted  by 
the  railroads  in  keeping  their  accounts  and  to  the  making  of 
financial  reports  to  the  Commission,  in  accordance  with  sec- 
tion 20  of  the  Act  to  regulate  commerce. 

Early  in  1889  the  Commission  caused  to  be  prepared  and 
published  an  edition  of  10,000  copies  of  the  first  statistical 
report,  entitled  "  Statistics  of  Railways  in  the  United  States." 
This  is  a  volume  of  390  pages,  prepared  under  the  immediate 
supervision  of  the  statistician  of  the  Commission,  compiled 
from  reports  of  railway  companies  pursuant  to  the  provisions 
of  section  20  of  the  Act  to  regulate  commerce. 

This  report,  which  is  further  alluded  to  elsewhere  herein, 
was  distributed  as  follows : 

The  public  libraries  of  the  country,  newspapers,  railway 
journals,  boards  of  trade,  the  principal  officers  of  railroads ; 
to  the  Executive  Departments  of  the  Government,  United 
States  Senators  and  Bepresentatives,  judges  of  United  States 
courts,  agricultural  societies,  State  railroad  commissioners  and 
other  officials,  and  to  many  others  who  have  applied  for  copies. 

The  above  distribution  of  reports  and  proceedings  of  the 
Commission  was  made  with  the  purpose  of  carrying  out  the 
.  evident  intention  of  Congress  in  this  behalf  as  indicated  in 
the  provisions  of  the  Act  to  regulate  commerce,  and  mani- 
festly has  been  of  great  value  in  familiarizing  carriers  subject 
to  the  Act  and  shippers  and  the  public  generally  with  the  law 
and  the  principles  of  justice  and  fair  dealing  which  it  intended 
should  be  applied  to  transportation. 

Circulars  and  other  documents  have  been  sent  out  as 
follows : 

Circular  of  January  31,  inviting  a  general  conference  of 
railroad  commissioners. 
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Circular  of  March  28,  relating  to  amendment  of  the  Act 
Circular  of  April  1,  relating  to  automatic  car  couplers. 
Circular  of  April  10,  relating  to  telegraph. 
Circular  of  May  17,  relating  to  Federal  regulation  of 

safety  appliances. 
Two  circulars  of  June  17,  relating  to  free  cartage  and 

trackage  facilities. 
Two  circulars  of  August  1,  relating  to  relations  between 

railway  corporations  and  their  employees. 
Act  to  regulate  commerce  as  amended. 
Amended  and  revised  rules  of  practice. 
Beports  and  opinions  in  cases  before  the  Commission. 
The  total  number  of  reports  and  other  documents  distrib- 
uted duiing  the  year  is  over  90,000  copies. 

STATISTICAL  WORK  OF  THE  COBOnSSION. 

The  statistical  work  of  the  Commission  for  the  year  ending 
June  30, 1888,  is  fully  explained  in  the  report  of  Statistician 
Adams,  which  was  published  by  the  Commission  some 
months  since.  In  that  report  the  statistician  says  of  the  infor* 
mation  called  for  from  the  railroad  companies  that  it  may  be 
classified  under  four  general  heads:  First,  questions  are 
asked  respecting  the  corporate  history  of  the  several  roads 
and  their  organization  for  purposes  of  operation;  second, 
returns  are  required  bearing  on  the  financial  standing  of  rail- 
way corporations,  whether  they  be  operating  or  subsidiary 
corporations ;  third,  what  may  be  termed  "  statistics  of  oper- 
ation "  are  demanded ;  fourth,  statistics  pertaining  to  the 
physical  characteristics  of  roads  are  made  the  subject  of 
inquiry.  The  object  of  the  inquiry  thus  indicated  may  be 
easily  perceived.  The  railway  problem  is  one  that  presents 
itself  in  many  phases,  but  at  the  present  time  there  are  two 
questions  of  more  importance  than  all  others.  The  first  of 
these  pei-tains  to  fair,  uniform,  and  steady  rates  between  the 
railways  and  the  public  for  service  rendered ,  the  second,  to 
the  number  and  situation  of  new  lines  that  can  be  economi- 
cally constructed. 

For  neither  of  these  questions  is  there  as  yet  any  absolute 
answer.    General  principles,  it  is  true,  may  be  laid  down,  bat 
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in  the  application  of  those  principles  accurate  and  detailed 
knowledge  of  conditions  is  essential,  and  the  nature  of  the 
knowledge  required  is,  as  will  be  readily  admitted,  such  ai^ 
may  be  gained  by  the  questions  outlined  in  the  form  which 
is  sent  out  for  the  annual  corporate  returns.  The  report 
shows  in  detail  how  far  the  call  has  been  successful  in  obtain- 
ing the  information  desired,  and  explains  some  of  the  diffi- 
culties in  the  way  of  making  it  complete  and  accurate.  The 
chief  of  these  relate  to  the  cost  and  value  of  railroad  prop- 
erty, franchises,  and  equipment,  and  the  statistician  says  that 
for  reasons  which  he  gives  there  is  some  plausible  ground  for 
saying  that  satisfactory  and  conclusive  information  respect- 
ing the  cost  of  railways  in  the  United  States  cannot  be 
obtained.  The  chief  difficulty  in  the  way  arises  from  the  fact 
that  reliable  record  evidence  upon  these  points  was  in  many 
cases  never  made  and  in  some  cases,  after  being  made,  has 
been  lost  or  destroyed. 

Five  tables  are  appended  to  the  statistician's  report.  The 
first  table  shows  the  length  of  line  owned  by  each  railroad 
company,  the  length  of  time  operated,  and  whether  operated 
by  the  company  owning  or  by  some  other.  In  a  preliminary 
report  given  in  the  second  annual  report  of  the  Commission 
the  total  railroad  mileage  of  the  United  States  was  given  at 
152,781.  Those  figures  were  the  result  of  an  estimate  based 
upon  publications  by  private  statisticians.  This  proved  to 
be  an  over-estimate.  The  statistician  gives  as  sources  of 
over-estimation  in  railway  mileage  the  following :  Mileage 
may  be  easily  multiplied  in  case  a  line  or  part  of  a  line  is 
used  jointly  or  owned  jointly  by  two  or  more  operating  com- 
panies ;  roadways  lying  partly  out  of  the  country,  in  Canada 
or  Mexico,  may  be  returned  as  roadways  within  the  country; 
lines  once  operated  but  abandoned,  as  lumber  roads,  quarry 
roads,  etc.,  may  continue  to  be  counted  after  they  have 
ceased  to  form  part  of  the  country's  railway  system ;  street 
railways,  operated  in  connection  with  steam  railways,  may  be 
included  in  total  mileage.  A  careful  sifting  of  the  returns 
received  and  of  such  other  evidence  as  was  found  available, 
fixes  the  total  railway  mileage  in  the  United  States,  on  June 
30,  1888,  at  149,901.72.     The  whole  number  of  corporations 
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owning  railroads  is  given  at  1,488.  Of  these  795  actnallj* 
operate  roads  ;  the  others  are  called  in  the  report  snbsidiarj 
roads,  their  lines  being  operated  by  other  companies  as 
lessees  or  otherwise. 

Of  the  aggregate  mileage  above  given  10,799.89  was 
obtained  from  what  are  designated  as  unofficial  sources ;  in 
other  words,  from  sources  other  than  returns  made  to  the 
Commission.  For  the  most  part,  reports  of  the  State  railway 
commissioners  supplied  the  information.  It  must  be  expected 
that  there  will  always  be  difficulty  in  obtaining  complete  and 
accurate  statistical  information,  so  long  as  corporations  own- 
ing lines  which  are  entirely  within  single  States  do  not 
recognize  an  obligation  to  make  returns.  It  should  be  said 
for  such  corporations  that  they  have  in  general  resp<mded  to 
the  call  of  the  Commission,  and  have  claimed  no  exemption ; 
but  in  many  cases,  as  wiU  be  apparent  from  the  figures  giTen, 
response  has  not  been  obtained. 

The  second  table  appended  to  the  report  gives  the  amount 
of  railway  capital  at  the  close  of  the  year  ending  June  30, 
1888,  under  the  three  heads  of  stocks,  funded  debt,  and  cur- 
rent liabilities.  The  amount  of  stocks  is  given  at  $3,864,- 
468.055;  of  funded  debt,  $3,869,216,365;  and  of  current 
liabilities,  $396,103,311.  This  makes  a  total  of  $8,129,787,731, 
being  $59,392  per  mile  of  road.  But  this  is  for  136,883.53 
miles  of  line  onlv. 

The  third  table  gives  a  summary  of  earnings  and  income 
for  the  same  number  of  miles  operated.  The  amount  for 
passenger  service  is  stated  at  $277,339,150,  which  was  30.46 
per  cent,  of  the  whole ;  from  freight  service,  $613,290,679,  or 
l>7.35  per  cent,  of  the  whole ;  other  earnings,  $19,991,391,  or 
±19  per  cent,  of  the  whole.  The  total  earnings  from  opera> 
tion  were  $910,621,220.  The  income  from  other  sources, 
excluding  credits  sold,  was  $89,506,471,  making  total  income 
for  the  year  $1,IXH),214.691. 

In  a  fourth  table  is  given  a  summary  of  expenditures  for 
the  year.  From  this  it  appears  that  there  was  paid  for  main- 
tenance of  way  and  struotures,  $131,447,859;  for  maintenance 
of  equipment,  $101,659.972 ;  for  conducting  transportatioii, 
$299,049,713;  for  general  expenses,  $55,601,045;  not  dassi- 
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fied,  $4,245,067 ;  making  total  operating  expenses  $594,994,- 
656.  For  fixed  charges  there  was  paid  $285,492,433.  Total 
expenditures,  $880,487,089. 

From  tables  3  and  4  the  following  comparatiye  summary 
of  results  was  deduced : 

Cents. 

Revenue  per  passenger  per  mile 2.849 

Average  cost  of  carrying  one  passenger  1  mile 2.042 

Revenue  per  ton  of  freight  per  mile 1.001 

Average  cost  of  carrying  1  ton  of  freight  1  mile 630 

R  evenueper  train  mile,  passenger  trains 1.139 

Average  cost  of  running  passenger  train  1  mile 84.691 

Revenue  per  train  mile,  freight  trains 1.657 

Average  cost  of  running  freight  train  1  mile 1.088 

Average  cost'per  train  mile  of  all  trains  earning  revenue...    96.050 
Percentage  of  operating  expenses  to  operating  income 65.840 

The  impossibility  of  thus  apportioning  revenue  and  ex- 
penses with  entire  accuracy  is  well  understood,  but  the  above 
is  probably  as  near  an  approach  to  accuracy  as  is  attainable. 

A  fifth  table  gives  a  statement  of  payments  on  railway 
capital  for  the  year,  from  which  it  appears  that  upon  $2,374,- 
200,906  of  stock  no  dividend  was  paid,  and  upon  the  remain- 
der there  was  paid  as  follows :  Upon  $4,818,626,  less  than  1 
per  cent. ;  upon  $90,805,607,  from  1  to  2  per  cent. ;  upon 
$46,775,644,  from  2  to  3  per  cent.;  upon  $34,079,425,  from  3 
to  4  per  cent.;  upon  $318,690,245,  from  4  to  5  per  cent.;  upon 
$301,681,511,  from  5  to  6  per  cent.;  upon  $264,402,331,  from 
6  to  7  per  cent. ;  upon  $295,755,706,  from  7  to  8  per  cent. ; 
upon  $76,473,650,  from  8  to  9  per  cent. ;  upon  $4,209,510, 
from  9  to  10  per  cent.;  upon  $48,459,100,  from  10  to  11  per 
cent.;  and  upon  $4,006,800,  11  per  cent,  or  over.  Interest 
payments  were  made  on  78.31  per  cent,  of  the  bonds,  and 
none  on  21.69  per  cent. 

The  theory  of  a  sixth  table,  which  shall  give  a  cash  state- 
ment of  financial  operations  for  the  year,  and  which  may  be 
regarded  as  the  culmination  of  the  plan  to  which  all  the 
other  tables  conform,  is  also  presented,  but  it  was  found  not 
possible  to  give  the  table  itself  in  this  first  report.  The 
abstract  above  given  will  be  sufficient  to  show  that  the  statis- 
tical work  of  the  Commission  has  been  satisfactorily  begun ; 
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that  the  leading  facts  are  now  established  with  nearer 
approach  to  accuracy  than  ever  before ;  and  that  there  is 
reason  to  believe  that  the  obstacles  to  obtaining  reliable  sta- 
tistics regarding  railroad  property  and  railroad  operations 
will  from  this  time  grow  less  numerous  and  troublesome 
from  year  to  year. 

The  single-track  mileage  of  new  road  constructed  during 
the  year  ending  June  30^  1888,  by  the  companies  which 
reported  to  the  Commission,  was  7,502.17.  If  the  companies 
not  reporting  constructed  new  road  in  like  proportion,  the 
total  would  be  8,084.65 ;  and  this  may  be  assumed  to  repre- 
sent very  nearly  the  actual  extension  of  lines  during  the  year. 

One  of  the  chief  difficulties  in  the  way  of  obtaining* accu- 
rate and  reliable  statistics  of  the  working  of  railroads  springs 
from  the  fact  that  the  methods  of  keeping  accounts  vary  so 
greatly.  There  is  no  good  reason  for  the  great  diversity  thai 
exists.  It  has  come  largely  from  the  different  practices  of 
different  roads  originating  many  years  ago  when  the  general 
subject  was  less  understood  than  it  is  now,  and  which  have 
continued  in  existence  for  no  better  reason  than  that  the 
present  officers  of  railway  corporations  have  found  them  in 
existence  at  the  time  of  entering  upon  their  duties.  Account- 
ing officers  of  railroads  very  generally  recognize  the  import- 
ance of  uniformity  in  the  methods  of  accounting,  and  in  their 
meetings  have  considered  the  subject  to  some  extent,  and  a 
very  general  desire  is  believed  to  exist  that  the  Commission 
should  act  under  the  authority  given  to  it  by  the  twentieth 
section  of  the  statute,  and  prescribe  uniformity  in  the  meth- 
ods of  keeping  accounts.  The  subject  has  recently  been 
taken  up  by  the  Commission,  and  steps  have  been  taJcen  to 
obtain  from  the  roads  such  information  as  may  be  necessary 
to  enable  the  power  of  the  Commission  in  this  respect  to  be 
wisely  and  usefully  exercised. 

The  statistical  work  of  the  Commission  for  the  year  end- 
ing June  30, 1889,  will  appear  in  detail  by  the  report  of  the 
statistician  now  in  course  of  preparation.  This  report  is 
unavoidably  delayed  by  the  tardiness  of  some  of  the  rail- 
road companies  in  making  their  returns.  The  new  railroad 
mileage  constructed  during  the  year  can  now  be  only  approx- 
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imately  given  and  was  about  6,500  miles,  making  the  total 
railroad  mileage  of  the  United  States  to  June  30,  1889,  156,- 
400  miles. 

It  is  of  much  interest  to  know  how  the  operation  of  the 
law  has  affected  the  earnings  of  railroads.  There  are  so 
many  other  causes,  however,  that  exert  more  or  less  influence 
that  exact  conclusions  can  not  be  predicated  from  one  cause 
alone.  Full  returns  are  also  necessary  for  accurate  and  com- 
plete results,  and  as  these  have  not  all  been  received,  only 
incomplete  results  can  now  be  given.  Enough  appears,  how- 
ever, by  official  returns  and  from  unofficial  sources,  to  war- 
rant the  positive  statement  that  as  a  whole  there  has  been 
considerable  increase  in  railroad  earnings,  and  that  during 
the  year  since  the  last  report  of  the  Commission  every  month 
has  shown  a  marked,  though  not  the  same,  increase  over  the 
corresponding  month  in  the  preceding  year.  The  lowest  rate 
of  increase  upon  a  given  number  of  roads  in  any  month  was 
nearly  4^  per  cent.,  and  the  highest  was  over  12  per  cent., 
being  the  largest  since  the  extraordinary  rate  of  eamingB 
in  the  year  1880. 

It  is  to  be  noted  that  with  the  exception,  perhaps,  of  some 
coal  roads,  the  increased  earnings  have  been  shared  by  the 
various  groups  or  classes  of  roads  in  different  portions  of 
the  country,  and  apparently  in  the .  following  order :  The 
Pacific  Slope  roads,  the  Trunk  lines,  the  roads  south  of  the 
Ohio  and  Potomac  rivers,  the  Southwestern  roads,  and  in  a 
less  degree  by  those  elsewhere. 

There  seems  no  reason  to  believe,  therefore,  that  the  effect 
of  the  law  has  been  injurious  to  railroad  earnings,  but  on  the 
contrary  that,  notwithstanding  the  general  lowering  of  rates 
from  all  causes,  and  the  equalizations  and  reductions  of 
charges  due  especially  to  the  just  provisions  of  the  law,  rail- 
roads in  the  main  have  prospered  with  the  general  prosper- 
ity of  the  country,  and  show  materially  better  eamingB 
wherever  excessive  competition  and  the  misconduct  of  man- 
agers in  rate-cutting  and  other  reprehensible  practices  have 
not  inflicted  injury  on  themselves. 
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Certain  duties  were  devolved  upon  this  Commission  in 
relation  to  railroad  and  telegraph  companies  to  which  the 
United  States  has  granted  any  subsidy  in  lands  or  bonds  or 
loan  of  credit  for  the  construction  of  either  railroad  or  tele- 
graph lines,  by  the  Act  of  Congress  approved  August  7, 1888, 
being  chapter  772  of  the  acts  of  the  Fiftieth  Congress  of  the 
United  States,  Volume  25,  U.  S.  Statutes  at  Large,  page  382. 
The  Act  also  imposes  certain  specified  duties  upon  the  rail- 
road and  telegraph  lines  referred  to. 

So  far  as  this  Commission  is  required  to  take  action  in 
respect  to  these  companies  and  to  secure  the  reports  and 
information  pursuant  to  the  Act,  the  Commission  has  endeav- 
ored to  give  effect  to  its  provisions. 

The  general  purposes  of  the  Act  may  be  summarized  as 
follows : 

First,  that  every  railroad  and  telegraph  company  aided  by 
any  subsidy  from  the  United  States  in  lands  or  bonds  or  loan 
of  credit  for  the  construction  of  either  railroad  or  telegraph 
lines,  and  all  companies  engaged  in  operating  such  railroad  or 
telegraph  lines  should  forthwith  and  henceforward,  by  and 
through  their  own  respective  corporate  ofiicers  and  employees^ 
maintain  and  operate  for  railroad,  governmental,  commercial, 
and  all  other  purposes,  telegraph  lines,  and  exercise  by  them- 
selves alone  all  the  telegraph  franchises  conferred  upon  them 
and  obligations  assumed  by  them  under  the  acts  making  the 
grants  of  Government  aid. 

Second,  that  any  telegraph  company  that  may  have 
accepted  the  provisions  of  title  65  of  the  Revised  Statutes  of 
the  United  States,  which  shall  extend  its  line  to  any  station 
or  office  of  a  telegraph  line  belonging  to  any  railroad  or  tele- 
graph, companies  referred  to  in  the  Act,  should  have  the 
right  to  connect  its  line  and  exchange  business  with  such 
Government-aided  companies. 

Third,  that  the  railroad  and  telegraph  companies  referred 
to  in  the  Act  should  file  with  this  Commission  copies  of  all 
contracts  and  agreements  between  it  and  every  other  person 
or  corporation  in   reference  to  the   ownership,  possession. 
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maiiitenancei  control,  use,  or  operation  of  any  telegraph 
lines  or  property  over  or  upon  its  right  of  way,  and  also  to 
make  a  report  describing  with  sufficient  certainty  the  tele- 
graph lines  and  property  belonging  to  it,  and  the  manner  in 
which  the  same  are  being  then  used  and  operated  by  it,  and 
the  telegraph  Unes  and  property  upon  its  right  of  way  in 
which  any  other  person  or  corporation  claims  to  have  a  title 
or  interest,  and  setting  forth  the  grounds  of  such  claim  and 
the  manner  in  which  the  same  are  being  then  used  and 
operated. 

Fourth,  that  the  said  companies  should  also  make  annual 
report  to  this  Commission,  with  reasonable  fuUness  and  cer- 
tainty,  the  nature,  extent,  value  and  condition  of  the  tele- 
graph lines  and  property  belonging  to  them,  the  gross  earn- 
ings, and  all  expenses  of  maintenance,  use  and  operation 
thereof,  and  their  relation  and  business  with  all  connecting 
telegraph  companies  during  the  preceding  year,  at  such  time 
and  in  such  manner  as  may  be  required  by  a  system  of 
reports  to  be  prescribed  by  this  Commission. 

Prior  to  the  passage  of  the  Act  of  August  7, 1888,  it  is 
believed  that  the  various  railroad  companies  that  had  been 
aided  by  the  United  States  by  subsidies  for  the  construction 
of  their  railroad  and  telegraph  lines,  and  that  were  required 
to  construct,  maintain,  and  operate  telegraph  lines,  had 
availed  themselves  of  the  provisions  of  the  nineteenth  sec- 
tion of  the  Act  of  Congress  of  July  1,  1862,  in  regard  to 
Pacific  railroads,  by  which  such  railroads  were  authorized  to 
enter  into  arrangements  with  certain  specified  telegraph  com- 
panies in  lieu  of  constructing  telegraph  lines  of  their  own, 
and  by  which  it  was  enacted  that : — 

**  If  said  arrangement  be  entered  into,  and  the  transfer  of  said  telegraph 
line  be  made  In  accordance  therewith  to  the  line  of  said  railroad  and 
branches,  such  transfer  shall,  for  all  purposes  of  this  Act,  be  held  and  con- 
sidered a  fulfillment  on  the  part  of  said  railroad  companies  of  the  provis- 
ions of  this  Act  In  regard  to  the  construction  of  the  said  line  of  telegraph. 
And  in  case  of  disagreement,  said  telegraph  companies  are  authorized  to 
remove  their  line  of  telegraph  along  and  upon  the  line  of  railroad  herein 
contemplated,  without  prejudice  to  the  rights  of  said  railroad  companies 
named  herein." 

The  Commission  believes  that  the  telegraph  business  of 
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the  subsidized  railroad  companies  in  question  was  pro- 
vided for  by  arrangements  under  this  section,  and  was  in  fact 
done  by  the  Western  Union  Telegraph  Company,  either 
under  direct  contracts  with  that  company  or  as  successor  in 
interest  to  the  other  telegraph  company  specified  in  the  Act,, 
with  which  contracts  were  originally  made.  These  contracts- 
also  contain  provisions  as  to  telegraph  business  other  than 
that  of  the  raihroad  companies,  but  not  necessary  to  be 
re-stated  herein. 

None  of  the  railroad  companies  or  telegraph  companies- 
referred  to  in  the  Act  of  August  7,  1888,  made  report  to  thi& 
Commission  within  sixty  days  from  the  passage  of  the  Act^ 
as  required  by  its  sixth  section.  The  Commission  thereupon 
called  upon  the  various  companies,  by  circular,  to  file  with 
the  Commission  copies  of  the  contracts  and  agreements  speci- 
fied in  the  sixth  section,  and  to  report  certain  other  facts  set 
forth  in  the  circular.  This  circular,  published  in  appendix 
of  second  annual  report,  was  duly  served  upon  the  various 
companies  believed  to  be  subject  to  the  Act. 

The  only  responses  to  this  circular  were  as  follows : 

The  Northern  Pacific  Baikoad  Company  filed  a  copy  of 
agreement  between  the  Northwestern  Telegraph  Company 
and  the  Western  Union  Telegraph  Company  of  the  one  part 
and  the  Northern  Pacific  Baihroad  Company  of  the  other 
part,  under  date  of  May  1,  1880 ;  and  also  of  a  supplemental 
agreement  to  the  foregoing  between  the  same  parties  under 
date  of  December  18,  1885 ;  also  a  brief  report  in  regard  to 
the  ownership  and  operation  of  the  telegraph  lines  and 
property  upon  the  right  of  way  of  said  company. 

The  Southern  Pacific  Company  filed  a  contract  entered 
into  between  the  Central  Pacific  Bailroad  Company,  the 
Southern  Pacific  Bailroad  Company,  the  Sacramento  &  Pla- 
cerville  Bailroad  Company,  the  Northern  Bailway  Company,, 
the  San  Pablo  &  Tulare  Bailroad  Company,  the  Los  Angeles 
&  San  Diego  Bailroad  Company,  the  Amador  Branch  Bail- 
road Company,  the  Berkeley  Branch  Bailroad  Company,  the 
Los  Angeles  &  Independence  Bailroad  Company,  parties  of 
the  first  part,  and  the  Western  Union  Telegraph  Company, 
party  of  the  second  part,  under  date  of  December  14, 1877. 
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The  Sioux  City  &  Pacific  Bailroad  Company  filed  a  copy 
of  a  contract  entered  into  between  said  company  and  the 
Western  Union  Telegraph  Company  under  date  of  April  1, 
1871 ;  also  a  brief  report  in  regard  to  the  ownership  and 
operation  of  the  telegraph  lines  and  property  upon  its  right 
of  way. 

The  Union  Pacific  Bailway  Company  filed  a  copy  of  a  con- 
tract entered  into  between  said  company  and  the  Western 
Union  Telegraph  Company  under  date  of  July  1, 1881, 

The  companies  not  having  complied  with  the  requirements 
of  the  circular  as  fully  as  was  necessary,  the  Commission,  on 
the  10th  of  April,  1889,  issued  another  circular,  which  was 
duly  served  upon  the  various  companies,  calling  upon  them 
for  more  complete  and  specific  reports,  which  circular  is 
given  in  appendix  6. 

Responses  to  this  last  circular  have  been  as  follows : 

The  Union  Pacific  Bailway  Company  filed  a  report  in 
regard  to  the  ownership  and  operation  of  the  telegraph  lines 
and  property  upon  its  right  of  way ;  also  a  statement  show- 
ing the  pleadings  and  certain  proceedings  in  a  suit  pending 
in  the  circuit  court  of  the  United  States  for  the  district  of 
Nebraska,  brought  by  the  Western  Union  Telegraph  Com- 
pany against  the  Union  Pacific  Bailway  Company. 

The  United  States  Telegraph  Company  and  the  Western 
Union  Telegraph  Company  communicated  by  letter,  denying 
that  said  companies  are  subject  to  the  Act  of  August  7, 1888. 

The  Sioux  City  &  Pacific  Bailroad  Company  filed  a  report 
giving  a  brief  description  of  its  telegraph  line. 

The  Northern  Pacific  Bailroad  Company  filed  a  report 
giving  a  full  and  detailed  account  of  the  ownership  and 
operation  of  the  telegraph  lines  and  property  upon  its  right 
of  way. 

The  St.  Joseph  &  Grand  Island  Bailroad  Company  (suc- 
cessor of  the  St.  Joseph  &  Western  Bailroad  Company)  filed 
a  report  in  regard  to  the  ownership  and  operation  of  the 
telegraph  lines  and  property  upon  its  right  of  way. 

The  responses  of  the  United  States  Telegraph  Company, 
the  Western  Union  Telegraph  Company,  the  Texas  &  Pacific 
Bailway  Company,  the  Missouri  Pacific  Bailway  Company, 
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the  Hannibal  &  St.  Joseph  Bailroad  Company  consisted  only 
of  letters  respectively  denying  that  the  said  companies  ar& 
subject  to  the  Act.  The  Atchison,  Topeka  &  Santa  Fe  Bail- 
road  Company  also  answered,  denying  that  that  company  is- 
subject  to  the  Act,  but  filed  a  copy  of  an  agreement  between 
said  company  and  the  Western  Union  Telegraph  Com- 
pany. 

Pursuant  to  the  provisions  of  the  sixth  section  of  the  Act 
of  August  7,  1888,  the  Commission  prepared  a  form,  as  set 
forth  in  Appendix  6-a,  for  annual  reports  to  be  made  by  the 
railroad  and  telegraph  companies  referred  to  in  the  Act,  set- 
ting forth  with  reasonable  certainty  and  particularity  the 
various  matters  required  to  be  shown  by  those  reports;  and 
on  the  22d  day  of  August  last  these  blank  forms  were  duly 
transmitted  and  delivered  to  the  following  companies : 

The  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company,  th& 
Atlantic  &  Pacific  Bailroad  Company,  the  Central  Pacific 
Bailroad  Company,  the  Northern  Pacific  Bailroad  Company^ 
the  Oregon  &  California  Bailroad  Company,  the  St.  Joseph 
&  Grand  Island  Bailroad  Company,  the  St.  Louis  &  San 
Francisco  Bailroad  Company,  the  Sioux  City  &  Pacific  Bail- 
road Company,  the  Southern  Pacific  Company,  the  Union 
Pacific  Bailway  Company,  the  United  States  Telegraph  Com- 
pany, and  the  Western  Union  Telegraph  Company. 

The  various  railroad  companies  to  which  blanks  were  so 
transmitted  are  believed  to  be  subject  to  the  provisions  of 
the  Act  of  August  7,  1888,  either  by  reason  of  subsidies 
directly  granted  to  them  by  the  United  States  Government 
or  by  the  acquisition  of  or  consolidation  with  lines  of  road 
to  which  such  subsidies  have  been  granted. 

The  Western  Union  Telegraph  Company  is  believed  to  be 
subject  to  the  Act,  not  by  reason  of  any  direct  subsidy 
granted  to  that  company,  but  by  reason  of  the  acquisition 
by  contract  of  the  franchises  and  rights  of  other  companies 
that  had  received  Government  subsidy,  whereby  the  former 
became  subject  to  the  obligations  of  such  companies. 

The  United  States  Telegraph  Company  is  believed  to 
have  been  a  subsidized  company,  but,  although  its  corporate 
existence  is  still  maintained,  its  franchises  are  controlled. 
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and  its  lines  operated  by  the  Western  Union  Telegraph. 
Company. 

The  Central  Pacific  Bailroad  and  the  Oregon  &  California 
Bailroad  are  controlled  and  operated  by  the  Southern  Pacific 
Company. 

The  only  railroad  companies  that  have  yet  made  an  annual 
report  to  the  Commission,  pursuant  to  the  forms  transmitted, 
are,  first,  the  Sioux  City  &  Pacific  Bailroad  Company.  The 
report  of  this  company  is  imperfect  and  gives  only  a  small 
part  of  the  information  called  for  by  the  circular.  The  main 
facts  called  for  are  not  reported  at  all,  but  the  report  states 
in  a  general  way  that  its  telegraph  line  is  not  operated  by 
the  railroad  company  for  commercial  business,  but  is  operated 
by  the  Western  Union  Telegraph  Company ;  and  also  states 
that  the  entire  capital  stock  of  the  railroad  company  is  issued 
on  account  of  all  the  property  of  the  company,  and  that  a 
division  to  show  the  cost  and  value  of  the  telegraph  property 
can  not  be  made;  second,  the  Northern  Pacific  Bailroad 
Company,  whose  i^ort  seems  to  be  as  full  as  practicable,  in 
view  of  the  fact  of  its  contract  with  the  Western  Union  Tele- 
graph Company. 

The  general  result  to  be  reported  by  the  Commission  is  that 
all  of  the  subsidized  railroad  companies  referred  to  in  the  Act 
have  failed  to  comply  with  the  provision  of  the  first  section 
that  all  of  said  companies  should  "  forthwith  and  henceforward^ 
by  and  through  their  own  respective  corporate  officers  and 
employees,  maintain  and  operate  for  railroad,  governmental^ 
commercial,  and  all  other  purposes,  telegraph  lines,  and  exer- 
cise by  themselves  alone  all  the  telegrah  franchises  conferred 
upon  them  and  obligations  assumed  by  them  under  the  acts 
making  the  grants ; "  and  all  except  the  two  companies  above 
specified  have  failed  to  comply  at  all,  and  those  two  literally, 
with  the  provision  of  the  sixth  section  requiring  said  com- 
panies to  make  annual  reports  to  the  Interstate  Commerce 
Commission,  setting  forth  '^  with  reasonable  fullness  and  cer- 
tainty the  nature  extent,  value,  and  condition  of  the  tele- 
graph lines  and  property  then  belonging  to  it,  the  gross  earn- 
ings, and  all  expenses  of  maintenance,  use,  and  operation 
thereof,  and  its  relation  and  business  with  all  connecting 
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telegraph  companies  during  the  preceding  year,  at  such  time 
and  in  such  manner  as  may  be  required  by  a  system  of  reports 
which  said  Commission  shall  prescribe." 

It  is  proper  to  state  that  the  Union  Pacific  Railway  Com- 
pany reports  to  this  Commission  that  immediately  after 
the  passage  of  the  Act  of  August  7,  1888,  it  attempted  to 
assume  direct  control  over  its  telegraph  line,  and  to  comply 
with  the  provisions  of  the  Act,  but  was  prevented  from  so 
doing  by  an  injunction  granted  by  the  United  States  circuit 
court  at  the  suit  of  the  Western  Union  Telegraph  Company, 
which  suit  is  still  pending. 

The  said  Act  of  August  7,  1888,  is  precise  in  its  provisions 
that  subsidized  railroad  companies  shall  "maintain  and 
operate  for  railroad,  governmental,  commercial,  and  all  other 
purposes,  telegraph  lines,"  and  shall  afford  facilities  to  con- 
necting telegraph  lines ''  for  the  prompt  and  convenient  inter- 
change of  telegraph  business,"  .  .  .  "and  afford  equal 
facilities  to  all  without  discrimination  in  favor  of  or  against 
any  person,  company,  or  corporation  whatever,  and  shall 
receive,  deliver,  and  exchange  business  with  connect- 
ing telegraph  lines  on  equal  terms  and  without  discrimina- 
tion." 

This  Commission  has  never  received   an  application  to 

institute  an  investigation  or  make  an  order  upon  any  rail- 
road or  telegraph  company  under  the  provisions  of  said  Act, 
and  no  complaint  has  come  to  the  Commission  on  account  of 
refusal  of  the  Western  Union  Telegraph  Company  or  any 
other  subsidized  company  to  connect  with  other  companies 
in  the  reception  or  transmission  of  messages,  except  a  com- 
munication in  the  nature  of  a  complaint  from  Albert  B. 
Chandler,  president  and  general  manager  of  the  Postal  Tele- 
graph and  Cable  Company,  in  September,  1888.  This  led  to 
a  correspondence  and  inquiry  which  continued  for  some 
months,  but  no  formal  complaint  or  application  followed. 

It  is  also  provided  by  the  Act  last  referred  to,  that  in  case 
any  of  the  said  railroad  or  telegraph  companies  shall  refuse 
or  fail  to  make  the  reports  mentioned  in  the  sixth  section  of 
the  Act,  or  any  report  that  may  be  called  for  by  the  Inter- 
state Commerce  Commission,  it  shall  be  the  duty  of  the  said 
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Oommission  to  inform  the  Attorney-General  of  such  cases 
of  neglect  or  refusal. 

Pursuant  to  this  provision  of  the  Act  the  Interstate  Com- 
merce Commission,  after  waiting  what  seemed  to  be  a  rea- 
sonable time  for  the  reports  specified  in  the  circulars  above 
mentioned,  reported  to  that  officer  the  facts  in  respect  to 
such  neglect  and  refusal  by  said  companies ;  and  the  Com- 
mission is  informed  that  he  has  taken  action  in  this  behalf. 

CONFERENCE  OF  RAILROAD   COMMISSIONERS. 

Early  in  the  present  year  the  Commission  decided  to  invite 
a  conference  with  the  authorities  intrusted  with  the  super- 
vision of  railroad  affairs  under  the  laws  of  the  several  States 
and  Territories.  Many  reasons  had  weight  in  inclining  the 
Commission  to  take  this  action,  some  of  which  appeared  to 
its  members  to  be  very  cogent.  The  United  States,  by  the 
Act  to  regulate  commerce,  had  entered  upon  the  regulation 
of  transportation  by  rail,  but  in  doing  so  had  made  the 
descriptive  terms  as  to  the  carriers  to  which  the  regulations 
should  apply  so  precise  and  particular  as  to  leave  a  consider- 
able  number  unaffected.  The  Act  by  its  first  section  was 
declared  to  "  apply  to  any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or  property  wholly  by 
railroad  or  partly  by  railroad  and  partly  by  water  when  both 
are  used,  under  a  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  shipment  from  one  State 
or  Territory  of  the  United  States,  or  the  District  of  Colum- 
bia, to  any  other  State  or  Territory  of  the  United  States,  or 
the  District  of  Columbia,  or  from  any  place  in  the  United 
States  to  an  adjacent  foreign  country,  or  from  any  place  in 
the  United  States  through  a  foreign  country  to  any  other 
place  in  the  United  States,  and  also  to  the  transportation  in 
like  manner  of  property  shipped  from  any  place  in  the  United 
States  to  a  foreign  country  and  carried  from  such  place  to  a 
port  of  trans-shipment,  or  shipped  from  a  foreign  country  to 
any  place  in  the  United  States  and  carried  to  such  place 
from  a  port  of  entry  either  in  the  United  States  or  an  adja- 
cent foreign  country  ";  but  an  important  proviso  was  added. 
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''that  the  provisions  of  this  Act  shall  not  apply  to  the  trans- 
portation of  passengers  or  property,  or  to  the  receiving, 
delivering,  storage,  or  handling  of  property  wholly  within 
one  State,  and  not  shipped  to  or  from  a  foreign  country  from 
or  to  any  State  or  Territory  as  aforesaid." 

Many  railroad  corporations,  whose  lines  are  wholly  within 
single  States  and  who  manage  them  independently,  are  sup- 
posed by  the  force  of  this  proviso  to  be  altogether  exempt 
from  the  provisions  of  the  Act,  and  to  be  left  for  regulation — • 
if  regulated  at  all  by  public  authority — under  State  or  Terri- 
torial laws.  Some  of  the  carriers  who  may  thus  plausibly 
claim  exemption  owned  roads  which  were  not  only  important 
because  of  the  very  considerable  capital  invested  and  of  the 
magnitude  of  business  done  upon  them,  but  also  because^ 
whether  operated  independently  or  otherwise,  their  relation 
to  interstate  roads  and  to  the  traffi3  upon  them  was  such  as 
to  make  it  imperative  that  they  should  be  taken  into  account 
in  any  comprehensive  survey  of  interstate  transportation. 
Moreover,  in  the  nature  of  things,  it  was  impossible  to  clas- 
sify state  and  interstate  roads  upon  any  distinction  that  was 
at  once  obvious  and  permanent ;  neither  physical  character- 
istics nor  location,  nor  indications  afforded  by  the  mere 
appearance  of  the  traffic,  furnished  a  conclusive  test  for  the 
purpose ;  they  did  not  in  any  way  stand  apart  from  each 
other  so  as  obviously  to  constitute  separate  systems.  Then 
a  road  might  be  a  State  road  one  year,  and  without  any 
change  except  such  as  should  be  made  in  traffic  arrange*- 
ments,  be  an  interstate  road  the  second  year,  and  a  state  road 
again  the  third  year ;  and  in  any  attempt  to  give  comparative 
views  from  year  to  year  this  likelihood  of  changes  from  one 
class  to  another  was  a  fact  that  was  necessarily  embarrassing 
since  it  was  easy  to  see  that  it  was  liable  to  cause  confusion 
and  perhaps  lead  to  serious  errors. 

The  consequent  difficulties  were  increased  by  the  fact  thai 
State  laws  for  the  regulation  of  State  carriers  differed  from 
the  Act  to  regulate  commerce  in  important  particulars*  This, 
of  itself,  would  be  unfortunate,  even  if  it  caused  no  embar- 
rassment in  the  performance  of  duties  by  Federal  and  State 
roads.    It  was  obviously  desirable  that  the  duties  and  obli- 
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gations  imposed  upon  all  the  carriers  should  be  substantially 
alike,  and  that  the  laws  for  regulation  should,  as  nearly  as 
possible,  be  identical.  The  embarrassment  resulting  from 
diversity  in  State  and  Federal  action  was,  perhaps,  greatest 
in  respect  to  the  matter  of  statistics.  To  make  these  of 
value  it  was  essential  that  they  be  complete  and  accurate ; 
and  they  could  not  be  complete  and  accurate  unless  the 
returns  made  annually  by  the  carriers  were  all  made  in 
response  to  the  same  questions  and  covered  the  same  grounds. 
If  all  the  carriers  by  rail  made  returns  to  this  Commission, 
the  end  desired  might  be  expected  to  be  accomplished ;  but 
if  some  of  them  claimed  exemption  by  reason  of  being  State 
roads,  the  effort  to  obtain  full  statistics  would  fail,  unless 
returns  under  State  laws  could  be  resorted  to  for  supplying 
deficiencies.  Many  of  the  carriers  did,  in  fact,  claim  such 
exemption,  but  responded  to  the  call  of  the  Commission  as 
matter  of  courtesy. 

It  was  found,  however,  in  some  cases  that,  though  a  wil- 
lingness to  make  return  existed,  it  was  impracticable  to  do 
so,  for  the  reason  that  the  books  and  accounts,  which  had 
been  planned  and  kept  with  a  view  to  meeting  the  require- 
ments of  State  law  and  State  regulation,  would  not  enable 
the  carrier  to  meet  the  call  made  by  this  Commission,  except 
at  great  expense.  This  was  most  noticeably  the  case  when 
the  financial  year  covered  by  the  return  made  to  the  State 
was  different  from  the  financial  year  to  be  embraced  in  the 
return  to  this  Commission;  under  such  circumstances  one 
return  could  not  be  a  mere  copy  of  the  other,  but  would 
require  a  special  sifting  and  a  new  arrangement  of  accounts, 
and  this  would  involve  an  expense  which  the  carrier  could 
hardly  be  expected  to  incur  as  matter  of  courtesy  merely. 
The  impracticability  of  obtaining  complete  statistics  of  the 
railroads  of  the  country  and  of  their  financial  and  other 
operations  when  their  returns  were  not  all  made  on  the  same 
basis  was  as  manifest  as  it  was  embarrassing.*  To  take  as  an 
illustration  the  important  fact  of  current  railroad  building, 
which,  perhaps,  interests  the  general  public  quite  as  much  as 
any  other ;  it  will  be  readily  understood  that  it  must  be  quite 
impossible  to  give  the  amount  of  railroad  building  for  a 
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specified  year  wlien  tlie  returns  of  some  of  the  carriers  cover 
the  defined  year,  while  others  embrace  years  differently 
beginning  and  ending. 

The  proposed  conference  had  these  matters  specially  in 
view,  but  not  these  exclusively.  The  importance  of  harmony 
in  State  and  Federal  law  and  regulation,  so  that  for  the  whole 
country  the  rule  of  conduct  in  the  management  of  railway 
transportation  should  be  the  same  was  too  great  to  be  over- 
looked, and  the  Commission  believed  that  such  a  conference 
might  be  an  important  step  towards  the  desired  end. 

On  the  31st  day  of  January  last  the  Secretary,  by  direc- 
tion of  the  Commission,  issued  a  circular  letter  inviting  par- 
ticipation in  a  general  conference  of  railroad  commissioners 
to  be  held  at  the  office  of  the  Interstate  Commission,  on  the 
5th  of  March  following.  The  letter  specified  as  among  the 
subjects  which  might  be  properly  considered : — 

liaihoay  statistics,  with  special  reference  to  the  formula- 
tion of  a  uniform  system  of  reporting. 

Classification   of  freight,  its  simplification  and  unification. 

Hailway  legislatioii,  how  to  obtain  harmony  in. 

Railway  constraction,  should  regulation  be  provided? 

And  such  other  topics  affecting  State  and  interstate  com- 
merce as  should  be  brought  forward  by  members  of  the 
conference,  the  specification  made  not  being  designed  to 
exclude  the  consideration  of  any  other  subjects  of  common 
interest.  It  was  stated  also  that  an  opportunity  would  be 
afforded  for  consultation  in  respect  to  the  heating  and  light- 
ing of  cars,  automatic  car  coupling,  continuous  train  brakes^ 
and  other  matters  now  more  particularly  within  the  sphere  of 
State  authority.  And  papers  were  invited  from  members  of 
the  conference  upon  any  topic  deemed  of  importance. 

The  invitation  was  sent  to  the  railroad  commissioners  of 
the  several  States  and  Territories  having  commissions;  to 
the  board  of  tax  assessors  of  Arkansas,  Indiana,  and  New 
Jersey ;  to  the  secretary  of  internal  affairs  of  Pennsylvania ; 
to  the  secretaries  of  State  of  North  Carolina  and  West  Vir- 
ginia, and  to  the  governors  of  such  States  and  Territories  as 
have  not  by  law  given  a  supervision  of  railway  affairs  to 
commissions  or  other  public  boards  or  functionaries.    The 
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Association  of  Railway  Accounting  Officers  was  also  inyited 
to  send  representatives,  their  presence  and  assistance  being 
specially  desired  when  the  subject  of  annual  returns  and  the 
forms  for  securing  them  should  be  under  discussion.  In  the 
invitation  to  the  association  it  was  stated  that  it  has  been  the 
constant  desire  of  the  Commission  to  obtain  the  utmost  har- 
mony of  action  in  respect  to  the  subject  of  railway  statistics, 
and  also  to  avail  itself,  as  far  as  possible,  of  the  intelligence 
and  experience  of  practical  railway  accountants. 

On  the  day  appointed  for  the  meeting  it  was  found  that  the 
invitation  had  been  very  generally  accepted.  Nearly  every  State 
and  Territorial  railroad  commission  was  represented,  as  was 
also  the  department  of  internal  affairs  of  Pennsylvania ;  the 
American  Railway  Accounting  Officers  by  its  president  and 
other  officials.  In  an  address  of  welcome  on  behalf  of  the 
Interstate  Commerce  Commission,  made  on  calling  the  meet- 
ing to  order,  the  reasons  for  the  conference  and  the  subjects 
to  be  considered  were  thus  stated  by  the  Chairman : — 

It  gives  me  great  pleasure,  on  behalf  of  the  Commission  of  which  I 
am  a  member,  to  welcome  you  to  this  place.  We  are  all  engaged  in  kin- 
dred work,  and  not  kindred  work  merely,  bat  in  a  large  degree  in  the 
same  work.  Ton  have  yonr  respective  spheres  of  action,  limited  in  ter- 
ritory and  by  legislation,  and  we  have  ours,  which  is  intended  to  be  as 
nearly  as  in  the  nature  of  things  is  possible,  distinct  and  separate.  But 
if  the  Union  of  which  we  are  all  citizens  is,  in  a  political  sense,  one  and 
indissoluble,  it  is  even  more  distinctly  so  in  respect  to  the  great  interests 
which  are  committed  for  regulation  to  your  respective  Commissions. 
What  is  often  spoken  of  as  the  railroad  system  of  the  United  States  is  an 
illustration  of  unity  in  diversity  such  as  it  would  be  difficult  to  find  else- 
where in  the  world.  Every  railroad  corporation  is  in  a  legal  sense  inde- 
pendent of  all  others,  and  when  its  line  is  wholly  within  the  limits  of  a 
single  State,  and  it  is  operated  independently,  the  laws  make  no  provis- 
ion for  any  other  than  local  regulation.  But  there  is  scarcely  a  line  of 
road  in  the  country  so  short  or  so  insignificant  that  the  method  in  which 
its  operations  shall  be  conducted  is  not  of  something  more  than  local 
importance  or  the  character  of  its  regulation  of  some  concern  to  busi- 
ness interests  beyond  the  State  limits.  It  may  be  a  link  in  along  line, 
extending  through  two  or  more  States  ;  it  may  be  the  principal,  or,  per- 
haps, the  sole  means  of  transportation  for  the  products  of  a  mine  or 
other  important  industry  which  supplies  many  States ;  but  whether  of 
greater  or  less  importance,  it  has  relations  to  other  roads  which  are  not 
and  can  not  be  wholly  limited  within  anypoHtioal  division  of  the  country 
however  extensive  it  may  be.    Even  the  little  Catskill  Mountain  railroad. 
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by  fche  issue  of  coupon  tickets  to  San  Francisco,  may  in  a  sense  become 
a  part  of  a  trans-continental  highway ;  and  the  citizen  from  the  Pacific 
coast  who  applies  for  one  of  the  tickets  has  an  interest  in  the  treatment 
he  shall  receive  in  respect  to  it  which  is  precisely  the  same  that  it  would 
be  if  all  the  roads  of  the  country  were  one  in  ownership  and  in  man- 
agement. 

I  mention  these  things  for  the  purpose  of  emphasizing  the  fact  which 
is  constantly  before  us  in  all  of  our  work,  that  in  respect  to  all  the  rail- 
road interests  of  the  country — to  the  lines  that  yon  re^pulate  and  to  the 
lines  that  come  more  particularly  under  our  own  supervision— ^it  is  of  the 
highest  importance  that  there  should  be  harmony  in  the  legislation  of 
control,  so  that  this  system  can  be  controlled  as  nearly  as  possible— as 
nearly  as  the  local  conditions  of  the  country  will  enable  it  to  be  oon- 
trolled — harmoniously  and  as  a  unit. 

There  are  two  matters  of  particular  importance  that  it  seemed  to  us 
it  would  be  desirable  that  we  be  enabled  to  confer  with  you.  One  is  the 
matter  of  statistics.  We  are  giving  a  great  deal  of  prominence  to  the 
railroad  statistics  of  the  country ;  we  are  endeavoring  to  make  them  as 
complete  as  possible.  In  order  that  they  shall  be  made  complete  it  is 
necessary  that  we  should  have  your  co-operation.  I  shall  not  pause  to 
enlarge  upon  this  at  this  time,  because  when  you  shall  have  become 
organized  and  the  proper  opportunity  can  be  afiforded  our  statistician  will 
appear  before  you  and  will  present  some  points  for  your  oonsideiation 
connected  witli  this  general  subject,  and  I  think  yon  will  be  satisfied 
when  you  shall  have  heard  the  paper  he  will  present — ^if  you  are  not 
satisfied  already — that  it  is  of  the  utmost  importance  that  we  should  be 
moving  upon  the  same  lines  in  respect  to  the  railroad  statistics  of  the 
country ;  that  our  respective  methods  for  collecting  the  statistics  should 
look  to  the  like  results ;  that  the  legislation  in  respect  to  them  should  be  as 
nearly  as  x)08sible  identical,  or  at  least  be  harmonious;  and  that  we  should 
make  sure  when  we  use  the  same  terms  in  gathering  statistics — ^terms, 
for  example,  like  "through  freight,"  **way  freight,"  and  others,  many 
illustrations  of  which  I  might  give — that  we  are  using  them  in  the  same 
sense,  so  that  when  we  gather  the  statistics  and  place  them  before  the 
public  they  should  represent  actual  facts,  be  reliable,  and  therefore  have 
value. 

Another  matter  which  it  has  seemed  to  us  we  ought  to  haye  some  con- 
ference about,  is  the  subject  of  uniform  classification.  Ton  have  all 
felt,  I  have  no  doubt,  the  annoyance  we  feel  constantly  growing  out  of 
the  complaints  that  have  their  origin  in  the  diversity  of  classification 
which  prevails  in  different  sections  of  the  country.  Now,  those  com- 
plaints ought  to  have  their  foundation  removed  as  nearly  as  is  possible 
without  injury  to  business  interests.  The  problem  of  doing  this  is  a 
difficult  one ;  so  difficult  that  it  is  not  uncommon  that  the  most  expe- 
rienced railroad  men  in  the  country,  when  spoken  to  upon  the  subject, 
say  at  once,  ''A  uniform  classification  is  entirely  out  of  the  question;  it 
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is  absolutely  impossible.**  Now,  we  do  not  feel  that  it  is  so.  Our 
impression  has  been  that  the  uniform  classification  was  something  that 
in  time  the  country  must  have ;  that  it  was  something  not  to  be  forced, 
something  that  could  not  be  brought  about  at  once,  but  something  that 
if  the  seyeral  railroad  commissions  of  the  country  would  co-operate  in, 
could  gradually,  somewhat  slowly,  but  gradually  and  by  steady  moye- 
ment,  be  at  length  accomplished ;  and  that  when  it  was  accomplished, 
although  inevitably  some  evils  must  attend  the  great  change  from  what 
now  exist  to  general  uniformity,  yet  after  ail  the  general  interests  of  the 
country  would  thereby  be  benefited. 

In  the  circular  we  sent  out  calling  this  meeting  we  have  given  special 
prominence  to  these  two  topics,  but  without  any  purpose  of  limiting  in 
any  way  such  action  as  you  may  see  fit  to  take  here.  The  meeting,  when 
it  is  organized,  will,  of  course,  be  in  your  hands.  We  desire  to  meet 
with  you  as  listeners,  as  learners.  Many  of  you  have  been  in  this  work 
very  much  longer  than  we  have,  and  probably  there  is  not  one  of  you 
but  has  some  experience  that  will  be  valuable  to  us  if  placed  before  us. 
And  we  desire  that  you  should  understand  at  the  outset,  that  while  ready 
and  willing  to  co-operate  in  your  conference  to  any  extent  that  may  seem 
desirable,  our  attitude  on  the  whole  will  be  that  of  learners  rather  than 
of  participants. 

The  conference  was  organized  by  appointment  of  officers, 
and  remained  in  session  for  three  days.  The  first  subject 
considered  was  that  of  uniform  railway  statistics. 

UNIFORM  RAILWAY  STATISTICS. 

Upon  that  subject  the  statistician  to  the  Interstate  Com- 
merce Commission  read  a  carefully  prepared  paper,  which  is 
given  in  an  appendix  to  his  first  annual  report  to  the  Com- 
mission, and  for  that  reason  is  not  reproduced  here.  The 
paper  had  for  its  object  to  show  the  great  importance  of  uni- 
formity in  railway  statistics,  the  difficulty  of  procuring  them, 
the  inaccuracies  resulting  from  the  existing  methods  of  mak- 
ing corporate  reports,  the  remedies  that  may  be  available  for 
preventing  these  in  the  future,  and  the  absolute  necessity  for 
harmony  in  State  and  Federal  action  in  regard  to  corporate 
returns,  if  trustworthy  results  were  to  be  looked  for. 

The  general  subject  was  very  fully  discussed  by  members 
of  the  conference.  A  diagram  was  exhibited,  which  showed 
the  diversities  in  the  laws  or  official  regulations  of  the  vari- 
ous States  and  Territories  in  respect  to  the  time  for  making 
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railway  returns,  and  also  as  to  the  information  called  for. 
It  was  also  shown  how  far  the  State  and  Territorial  require- 
ments differed  from  those  made  by  the  Interstate  Commerce 
Commission  in  the  form  for  a  return  which  it  had  prescribed* 
After  discussion  the  following  was  adopted  without  dissent : 

Begolved,  That  it  is  the  sense  of  this  convention  that  a  uniform  method  of 
collecting  and  publishing  statistics,  both  as  to  time  and  matter,  should  be 
adopted. 

The  conference  then  proceeded  to  consider  the  form  for  & 
return  then  in  use  by  the  Interstate  Commerce  Commission^ 
and  went  very  carefully  and  critically  over  it  with  a  view  to 
seeing  whether  by  modification  thereof  in  any  particular  it 
would  be  made  more  completely  to  answer  the  purposes- 
for  which  it  is  sent  out.  In  most  particulars  the  form  was 
approved  as  satisfactory.  Some  few  changes  were  recom- 
mended, and  with  these  made  it  was  generally  agreed  thai 
the  form  would  not  only  be  suitable  for  all  the  purposes  of 
gathering  statistics  for  the  use  of  this  Commission,  but 
would  be  equally  adapted  to  the  work  of  the  State  commis* 
sions,  and  might  well  be  made  use  of  in  substitution  for 
existing  State  forms.  In  some  States,  however,  express  pro-- 
visions  of  law  regarding  corporate  reports  would  render  mod- 
ifications  essential.  The  chief  impediment  to  the  adoption 
of  the  form  in  all  of  the  States  was  found  in  the  fact  thai 
they  do  not  all  name  the  same  period  for  the  close  of  the 
operating  year  to  be  covered  by  the  return  that  has  been 
fixed  upon  by  the  Commission.  The  Commission  has  named 
for  that  purpose  the  30th  of  June.  Ten  States  name  the 
same  day,  others  name  different  days.  The  desirability  of 
uniformity  in  this  regard  was  manifest,  and  wherever  amend- 
ment to  State  laws  was  necessary  to  accomplish  it,  it  was 
understood  that  such  amendment  would  be  advised. 

The  modifications  in  the  form  which  were  advised  by  the 
conference,  the  members  of  the  Interstate  Commerce  Com- 
mission at  once  gave  assent  to,  and  they  were  made  in  the 
form,  which  was  sent  out  for  returns  for  the  current  year. 
There  is  every  reason  to  expect,  therefore,  that  hereafter  the 
work  of  this  and  of  the  State  commissions  in  the  collection 
of  statistics  will  be  in  general  harmony,  and  that  when  any 


REPORT  OF  THE  INTERSTATE  COMMERCE  COMMISSION.      346 

impediments  that  may  exist  in  State  laws  are  removed,  the 
forms  made  use  of  for  returns  will  be  identical. 

The  conference  also  considered  the  subject  of 

UNIFORM  CLASSIFICATION  OF  FREIGHTS. 

This  was  acknowledged  on  all  hands  to  be  a  subject  of 
great  importance,  but  also  of  great  difficulty.  The  annoy- 
ances which  were  constantly  resulting  from  the  use  of  differ- 
ent classifications  were  well  understood,  but  it  was  also 
understood  that  unification  must  to  a  considemble  extent 
afifect  relative  rates,  and  that  to  force  it  would  necessarily  be 
damaging  to  business  interests  in  many  sections.  The  result 
of  the  discussion  was  the  unanimous  adoption  of  the  follow- 
ing conservative  resolution : — 

Resolved,  That  we  believe  that  still  farther  advance  toward  oniform 
classification  of  freights  will  promote  the  welfare  and  conyenience  of 
shippers,  and  of  the  railroad  companies,  and  we  commend  a  cooservatiye 
but  persistent  effort  to  that  end. 

The  subject  of 

RAILWAY  LEGISLATION,  HOW  TO  OBTAIN  HARMONY  IN, 

was  taken  up  and  discussed,  and  so  far  as  opinions  were 
expressed  it  seemed  to  be  the  unanimous  opinion  of  those 
present  that  there  was  great  desirability  in  having  the  State 
laws  brought  into  conformity  with  the  Federal  law  wherever 
that  had  not  already  been  done.  A  committee  consisting  of 
George  G.  Crocker,  of  Massachusetts;  O.  P.  Mason,  of 
Nebraska ;  Henry  B.  Shorter,  of  Alabama ;  Samuel  E.  Pin- 
gree,  of  Vermont;  and  John  T.  Hich,  of  Michigan,  was 
appointed  upon  this  subject,  with  the  understanding  that  it 
should  report  at  a  future  conference. 

Among  other  subjects  considered  was  that  of 

SAFETY  APPLIANCES  IN  RAILWAY  TRANSPORTATION, 

and  the  discussion  resulted  in  the  unanimous  adoption  of 
the  following: 

Whereas  thousands  of  railroa*!  employees  every  year  are  killed  in 
coupling  or  uncoupling  freight  cars  used  in  interstate  traffic  and  In 
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liandling  the  brakes  of  such  cars,  and  most  of  these  accidents  can  be 
avoided  by  the  use  of  uniform  automatic  couplers  and  train  brakes ;  and 

Whereas,  the  success  and  growth  of  the  system  of  1*  eating  cars  by 
steam  from  the  locomotive  or  other  single  source  largely  depends  on  the 
adoption  in  interstate  traffic  of  an  uniform  steam  coupler ;  and 

Whereas,  these  subjects  are  believed  to  be  of  pressing  importance,  and 
within  the  proper  scope  of  the  powers  of  the  Congress  of  the  United 
States,  while  attempts  on  the  part  of  the  individual  States  to  deal  with 
them  have  resulted,  and  must  continue  to  result,  in  conflicting  regu- 
lations ; 

Heaolved,  That  we  do  respectfully  and  earnestly  urge  the  Interstate 
Commerce  Commission  to  consider  what  can  be  done  to  prevent  the  loss 
of  life  and  limb  in  coupling  and  uncoupling  freight  can  used  in  inter- 
state commerce  and  in  handling  the  brakes  of  such  cars,  and  in  what 
way  the  growth  of  the  system  of  heating  passenger  oars  from  the  loco- 
motive or  other  single  source  can  be  promoted,  to  the  end  that  said 
Commission  may  make  recommendation  in  the  premises  to  the  various 
railroads  within  its  jurisdiction,  and  make  such  suggestions  as  to  legisla- 
tion on  said  subject  as  may  seem  to  it  necessary  or  expedient. 

Whereas,  it  has  been  represented  to  this  convention  that  the  problem 
of  an  automatic  electric  safety  signal  has  been  solved  ;  and 

Whereas,  if  said  representation  be  true,  said  matter  is  of  great  moment 
to  the  traveling  public  : 

Resolved,  That  we  invite  the  attention  of  the  Interstate  Commerce 
Commission  to  said  subject,  and  if,  in  its  judgment,  the  inventions  in 
relation  to  such  signals  are  as  represented,  said  Commission  be  requested 
to  make  such  recommendations  to  the  railroads  and  such  suggestions  as 
to  legislation  on  said  subject  as  may  seem  proper  and  necessary. 

The  resolution  was  adopted  by  a  unanimous  vote. 
The  subject  of  these  resolutions  is  considered  in  another 
part  of  this  report. 

FUTURE  CONFERENCES. 

The  interest  in  the  discussions  of  the  conference  was  con- 
tinuous throughout,  and  at  the  conclusion  it  w^as  felt  that  the 
meeting  had  been  of  great  value  and  could  not  fail  to  have  a 
strong  tendency  towards  unity  and  harmony  in  the  legislation 
and  other  public  action  for  the  regulation  of  transportation 
by  rail.  It  was  therefore  deemed  wise  to  follow  up  so  prom- 
ising a  beginning  by  making  provisions  for  future  meetings, 
and  this  was  done  in  the  adoption  of  the  following : 

Resolved,  That  it  is  the  opinion  of  the  members  of  this  convention 
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Xhhi  provision  should  be  made  for  annual  conventions  of  the  railroad 
commissioners  of  the  several  States  and  the  Interstate  Commerce  Com- 
mission, to  be  held  at  such  place  as  may  be  agreed  upon,  with  a  view  of 
perfecting  uniform  legislation  and  regulation  concerning  the  super- 
A'ision  of  railroads. 

The  chairman  of  the  Interstate  Commerce  Commission 
:and  Messrs.  George  M.  Woodruff,  of  Connecticut ;  Frank  T. 
dampbell,  of  Iowa;  and  John  M.  Mitchell,  of  New  Hamp- 
shire, were  chosen  a  committee  to  call  the  next  convention. 

ENFORCEMENT  OF  THE  FOURTH  SECTION  OF  THE  STATUTE. 

The  general  rule  indicated  by  the  fourth  section  of  the  Act 
to  regulate  commerce,  usually  known  as  the  "  long  and  short- 
haul'*  clause,  at  the  outstart  of  its  administration  engaged 
the  serious  consideration  of  the  Commission.  Its  importance 
and  value  to  the  public,  as  well  as  to  the  transportation  inter- 
ests of  the  country,  were  manifest.  A  few  exceptions,  such 
as  were  evidently  contemplated  by  its  provisions  were  then 
recognized  and  announced  by  the  Commission.  The  prac- 
tical experience  of  considerably  more  than  two  years  has 
not  demonstrated  the  necessity  of  adding  to  these  exceptions. 
TThe  justice  of  the  principle  involved  in  the  general  rule  has 
never  admitted  of  serious  question ;  the  justice  of  the  prin- 
ciples upon  which  the  exceptions  are  based  is  equally  appa- 
rent. 

The  temptation  of  carriers  to  add  to  the  exceptions  aris- 
ing from  competition  in  business,  from  the  pressure  brought 
to  bear  upon  them  by  particular  localities,  and  by  the  impor- 
tunities and  devices  of  large  dealers,  is,  of  course,  one  that, 
in  the  nature  of  things,  is  ever  present ;  but  all  the  time  the 
steady  power  of  the  law  has  been  doing  its  work,  and  this  is 
seen  in  the  gratifying  progress  that  has  been  made  by  the 
<;arriers  in  the  direction  of  compliance  with  the  provisions 
of  this  section  of  the  statute. 

It  was  not  to  be  expected  that  compliance  with  the  require- 
ments of  this  section  could  be  accomplished  without  a  very 
great  change  of  methods  existing  previously  to  and  at  the 
time  of  the  enactment  of  the  statute,  involving  changes  of 
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rates  at  various  points,  loss  of  earnings  at  some  of  thes^ 
points,  and  increased  earnings  at  others,  the  extent  of  which^ 
as  a  matter  of  estimate  in  advance,  was  in  each  instance 
problematical  and  involved  in  much  uncertainty.  The  local- 
ities in  which  the  greatest  difficulty  has  been  found  in  the 
application  of  the  general  nile  have  been  in  the  territory  of 
the  trans-continental  lines  and  the  States  south  of  the  Poto* 
mac  and  Ohio  rivers,  and  States  also  south  of  Kansas  and 
Missouri.  The  causes  of  this  have  heretofore  been  reported 
and  discussed  in  our  previous  annual  reports.  Briefly  stated, 
in  the  case  of  the  trans-continental  lines,  it  has  been  to  some 
extent  the  actual  and  apprehended  competition  of  the  Cana- 
dian lines  and  of  water  competition,  and  also  to  the  fact  thai 
in  the  intermediate  portion  of  the  long  haul  between  the 
Pacific  coast  and  the  Mississippi  and  Missouri  rivers  there 
are  large  portions  of  uninhabited  country,  with  occasional 
points  widely  separated,  where  the  traffic  is  so  inconsider- 
able that  it  is  served  at  a  largely  increased  cost  and  expense 
to  the  carrier. 

In  the  Southern  States  it  is  an  extensive  coast  line,  with 
ports  reached  by  a  large  number  of  steamship  lines  and 
coasting  vessels,  and  the  penetration  of  the  interior  by  deep 
navigable  rivers  to  an  extent  that  exists  nowhere  else  in  the 
country,  and  here  the  population  is  more  sparse,  and  the 
traffic  lighter  than  in  the  States  north  of  the  Potomac  and 
Ohio  rivers,  and  the  cost  of  service  at  intermediate  points- 
correspondingly  greater.  While  it  is  true  that  there  yet 
remain  many  instances  in  which  the  existing  exceptional 
difficulties  can  and  must  be  further  overcome  by  carriers  in 
each  of  these  localities  in  the  direction  of  a  nearer  compli- 
ance with  the  fourth  section,  yet  it  is  also  true  that  since  our 
last  annual  report  very  considerable  progress  has  been  made 
by  them  on  this  line.  The  business  of  localities,  no  less  than 
of  the  carriers,  is  growing  to  the  law,  and  all  this  strength- 
ens its  operation  and  administration.  Results  for  the  better 
are,  upon  the  whole,  everywhere  reached  in  the  transporta- 
tion rates  and  methods  of  carriers. 

To  those  who  may  suppose  that  no  very  good  reason  can 
be  given  why  all  disparities  and  inequalities  of  rates  and 
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methods  may  not  be  discovered  and  corrected  as  fast  as  they 
exist  by  a  tribunal  appointed  by  Congress  for  that  purpose, 
it  may  not,  perhaps,  have  occurred  that  the  railroad  mileage 
of  the  United  States,  if  it  could  be  transposed  into  that 
«hape,  would  make  six  parallel  lines  of  railroad  around  the 
earth.  Over  this  net-work  of  public  highways,  in  extent 
without  parallel,  in  diversity  equal  to  its  extent,  and  con- 
stantly increasing,  the  vast  commerce  of  the  United  States  is, 
in  one  way  or  another,  transported.  The  competition  of  car- 
riers and  localities  contend  for  it  with  ceaseless  energy.  Its 
transportation  is  environed  by  different  circumstances  and 
conditions  at  many  points  in  the  wide  confines  of  the  Bepub- 
lic.  That,  growing  out  of  this  condition  of  affairs,  inequali- 
ties and  disparities  of  rates,  for  which  plausible,  but  not 
lawful,  reasons  on  the  part  of  the  carriers  can  always  be 
•given,  must  occasionally  occur  even  where  the  carriers  who 
make  them  are  animated  by  the  best  of  motives,  and  that 
objectionable  methods  may  in  like  manner  be  adopted  by 
them  occasionally,  is  one  of  the  inevitable  features  of  such  a 
situation. 

The  statute  which  provides  for  the  regulation  of  these  rates 
and  methods  prescribes  niles  of  conduct  for  the  transaction 
of  an  amount  of  business  that  no  other  statute  has  ever  done ; 
and  if  it  be  true,  as  is  the  case,  that  every  other  statute  which 
prescribes  methods  and  rules  of  conduct  for  the  transaction 
of  business,  to  any  considerable  extent,  has  been  occasion- 
ally violated,  thereby  furnishing  employment  to  the  courts  of 
the  country  for  a  large  portion  of  their  time,  it  would  seem 
not  to  be  strange  that  there  are  here  and  there  many  failures 
to  comply  with  the  provisions  of  the  Act  to  regulate  com- 
merce, that  require  laborious  and  patient  investigation  to 
correct  them.  But  the  feature  of  the  statute  that  renders  the 
regulation  it  contemplates  practical  is  that  it  prescribes  plain, 
general  rules,  just  and  fair  in  themselves,  which  are  for  the 
most  part  declaratory  of  the  common  law,  and  creates  a 
tribunal  before  which  the  voice  of  the  citizen,  or  of  the  com- 
munity or  the  carrier,  may  always  be  heard  to  challenge  rates 
and  methods  that  involve  unjust  discrimination,  extortion,  or 
unlawful  preference  in  an  informal  and  comparatively  inex- 
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pensive  way;  and  goes  further  by  requiring  this  tribunal^  at 
all  times,  as  a  matter  of  duty,  to  keep  a  watchful  supervision 
over  these  rates  and  methods ;  to  which  is  added  the  power  of 
the  courts. 

A  case  of  much  interest,  arising  under  this  section  and 
illustrating  its  operation,  was  recently  brought  to  our  atten* 
tion.  It  involved  the  queistion  of  relative  rates  on  lumber 
from  two  far  interior  points  in  the  Southern  States  to  the  city 
of  Boston.  The  usual  excuse  for  discrimination,  that  there 
was  far  distant  water  competition  of  supposed  controlling 
force,  was  brought  forward  by  the  carrier  to  justify  the  lower 
rate  on  the  longer  haul.  But  in  addition  to  this  the  carrier 
attempted  to  justify  the  lower  rate  for  the  longer  haul  chiefljr 
on  the  further  ground  that  in  the  case  of  the  longer  haul  the 
lumber  had  already  paid  a  local  rate  from  the  interior  point 
of  origin  to  a  common  or  competitive  point  as  a  market 
before  it  was  afterwards  trans-shipped  over  the  longer  haul 
to  Boston,  and  insisted  that  this  ought  to  be  taken  into  con-- 
sideration  as  part  of  the  lower  rate  from  this  competitive 
point  to  Boston,  and  the  rates  were  thus  made  to  equalize 
them  as  between  these  respective  localities.  The  interior 
point  from  which  shipments  were  made  and  which  was  chal- 
lenging these  rates  before  the  Commission,  was  neither  & 
common  nor  a  competitive  point,  but  it  was  several  hundred 
miles  nearer  to  Boston  than  the  competitive  point  from  whioh 
the  lower  rate  was  given,  and  was  on  the  same  line,  and  in 
the  same  direction  over  which  the  lumber  was  in  each 
instance  transported  by  the  carrier  to  Boston. 

An  investigation  showed  that  it  was  simply  a  case  of  a^ 
shipper  from  one  interior  point  shipping  his  lumber  first  to 
one  competitive  point,  a  large  city,  and  trying  the  market 
there,  and  afterwards,  by  another  shipment,  availing  himself 
of  the  lower  rate  made  by  the  carrier  from  such  competitive 
point  to  the  city  of  Boston,  while  the  shipper  of  lumber  at 
the  interior  point  on  the  same  line  and  in  the  same  direction^ 
but  several  hundred  miles  nearer  to  the  city  of  Boston,  was 
required  to  pay  a  higher  rate.  Accordingly  the  Commission 
held  that  the  lower  rate  for  the  longer  haul  was  not  justified, 
and  directed  that  the  rate  at  the  interior  point  nearest  to  the* 
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city  of  Boston  should  be  reduced  below  the  rate   for  the 
longer  haul,  which  was  done. 

UNIFORM  CLASSIFICATION. 

It  becomes  our  duty  to  report  the  progress  that  has  been 
made  by  interstate  carriers  in  reference  to  the  subject  of  uni- 
form classification,  and  in  doing  so  it  is  to  be  regretted  that 
the  results  attained  have  not  been  equal  during  this  period  to 
what  the  indications  then  existing  led  us  to  expect  might  be 
accomplished  at  the  time  of  the  presentation  to  Congress  of 
our  second  annual  report.  At  that  time  a  call  had  been 
issued  by  a  conference  consisting  of  representatiyes  from 
each  of  the  leading  traffic  associations  of  the  country,  dated 
November  15,  1888.  In  that  conference  it  had  been  agreed 
that  this  call  should  be  made  for  a  meeting  of  officers,  agents 
and  representatiyes  of  each  of  the  great  freight  associations 
of  the  country  in  the  city  of  Chicago  on  the  4th  of  December, 
1888,  for  the  purpose  of  determining  what  progress  could  be 
made  toward  unifying  the  several  freight  classifications  then 
in  use.  Delegates  from  each  of  these  associations  were 
appointed  to  that  meeting,  and  there  were  eight  of  these  traf- 
fic associations.  The  attendance  was  of  a  character  to  fairly 
entitle  the  conference  to  be  considered  national  in  its  repre- 
sentation. The  Pacific,  the  South,  the  West,  the  Middle,  the 
East,  and  the  New  England  States  had  representation. 

At  this  meeting  two  days  were  spent  in  discussing  the  sub«- 
ject  under  consideration,  and  finally  resolutions  were  adopted 
to  the  effect  that  in  the  opinion  of  the  committee  greater 
uniformity  in  classification  of  freight  is  both  desirable  and 
practicable,  but  that  the  magnitude  and  diversity  of  the 
interests  involved  are  such  that  strict  uniformity  can  not  be 
reached  by  forced  or  hurried  measures  without  producing 
conditions  disastrous  to  the  business  interests  of  the  country, 
while  it  may  be  closely  approximated  without  danger  to  these 
interests  by  frequent  conference  and  constant  effort  by  the 
carriers  to  remove  the  disparities  in  the  several  classifications 
now  in  use ;  and  that  the  progress  in  the  past  in  this  direc- 
tion attests  this  view.  A  standing  committee,  composed  of 
two  members   from  each  of   the  traffic  associations,  was 
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appointed  for  the  purpose  of  unifying  as  rapidly  as  possible 
the  several  classifications  in  use.  The  committee  was 
instructed  to  first  endeavor  to  combine  the  existing  different 
classifications  in  one  general  classification  by  the  use  of  such 
number  of  classes  as  would  prevent  conflicting  commodity  as 
well  as  class  rates  in  the  several  sections  of  the  country,  with- 
out sacrificing  the  proper  interests  of  the  carriers. 

The  committee  organized,  met  after  the  adjournment  of  the 
general  meeting,  and  agreed  upon  methods  of  procedure  for 
the  first  regular  session,  to  be  held  in  Chicago,  February  5, 
1889,  at  which  time  the  committee  met  with  a  full  represen- 
tation, either  in  person  or  by  proxy ;  and  this  session  lasted 
seven  days.  After  three  days  spent  in  discussion  the  com- 
mittee agreed  upon  rules  and  regulations  necessarily  preced- 
ing a  classification,  and  the  remaining  time  was  spent  in 
discussing  questions  of  classification.  The  committee,  how- 
ever, divided  upon  the  question  of  representation  as  between 
the  West  and  the  East,  the  Western  representatives  claiming 
that  they  did  not  have  sufficient  representation.  After  this, 
and  when  the  committee  met  in  New  York,  in  June,  1889,  the 
four  delegates  from  the  Texas  and  Trans-continental  Associa- 
tions and  from  the  Trans-Missouri  Association  had  with- 
drawn. But  notwithstanding  this  the  committee  met  in 
Saratoga  in  September,  1889,  and  continued  its  work,  and 
after  a  four  days'  session  adjourned  to  meet  in  New  York 
during  the  same  month,  at  which  place  a  session  of  one  day 
was  held.  Afterwards  the  committee  met  in  Washington, 
D.  C,  November  19-23,  where  the  work  assumed  much  of  a 
routine  character.  The  list  of  articles  to  be  placed  embraced 
nearly  six  thousand  items,  and  in  many  cases  involved  pro- 
tracted discussion.  The  committee  is  yet  far  from  having 
completed  its  work. 

The  members  of  the  committee  are  of  the  rank  of  general 
freight  agents,  on  the  idea  that  judgment  and  experience  in 
traffic  matters  are  requisite  to  the  proper  performance  of  the 
task  assigned.  The  excuse  made  for  the  short  sessions  of 
the  committee,  as  above  outlined,  is  that  the  members  of  the 
committee  are  general  freight  agents  and  are  busy  men,  upon 
whom  large   and  pressing  responsibilities,  growing  out  of 


REPORT  OF  THE  INTERSTATE  COMMERCE   COMMISSION.      353 

their  official  positions,  constantly  rest.  The  report  of  the 
committee,  when  made,  will  be  merely  recommendatory,  and 
will  go  to  the  yarious  traffic  associations  and  carriers  for 
adoption  or  rejection,  as  these  constituent  bodies  may  deter- 
mine. 

As  stated  in  the  first  and  second  annual  reports  of  the 
Commission,  the  difficulties  and  work  connected  with  estab- 
lishing a  uniform  classification  or  even  approximating  a 
uniform  classification  are  indeed  very  great.  The  short  ses- 
sions, however,  devoted  to  this  work  at  long  intervals  by  the 
committee,  the  tedious  delays  and  the  failure  to  reach  a 
result  that  amounts  even  to  a  recommendation  to  the  freight 
associations  and  carriers,  who,  after  all,  may  accept  or  reject 
the  work  of  the  committee,  would  seem  to  indicate  that  much 
more  might  have  been  done  by  the  freight  associations  and 
carriers  if  more  time  had  been  taken  for  this  work,  and  that 
while  recognizing,  as  they  fully  do,  the  importance  of  an 
approach  to  uniform  classification,  the  freight  associations 
and  carriers  have  not  yet  taken  such  effective  steps  to  reach 
that  result  within  a  reasonable  time  as  is  commensurate  with 
its  importance,  though  the  good  faith  of  the  committee  in 
their  efforts  is  not  intended  to  be  questioned  by  anything 
said  in  this  report. 

While  it  is  true  that  it  does  require  men  of  judgment  and 
experience,  well  versed  in  freight  matters  and  in  the  business 
and  interests  of  localities,  to  perform  well  the  task  of  prepar- 
ing such  a  classification,  yet  it  would  not  seem  to  follow  that 
the  only  person  possessing  such  experience  and  capacity  that 
could  be  found  to  represent  each  of  the  great  freight  associa- 
tions would  necessarily  be  a  general  freight  agent ;  and  if  it 
be  considered  that  the  general  freight  agent's  presence  is 
necessary  in  the  work  of  such  committee,  then  it  does  not 
appear  to  follow  that  some  other  suitable  arrangement  can 
not  be  made  by  the  carriers  for  the  place  of  the  general 
freight  agent  being  properly  filled  by  some  other  competent 
person  temporarily  while  the  general  freight  agent  is  engaged 
in  the  important  work  of  preparing  a  uniform  classification  to 
be  submitted  to  the  carriers  for  their  approval  or  rejection. 
A  work  of  this  character  and  importance,  in  view  of  the  pro- 
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visions  of  the  Act  to  regulate  commerce  and  the  general 
interests  of  the  country,  shoufd  be  made  the  subject  of  more 
than  a  few  days'  meetings  at  long  intervals  from  time  to  time 
during  the  course  of  a  year.  When  such  report  is  made  as  a 
recommendation,  it  will  doubtless  undergo  the  most  careful 
scrutiny  and  revision  at  the  hands  of  the  carriers,  and  will  be 
antagonized  in  many  instances  by  local  and  special  interests ; 
and  while  this  is  a  reason  that  it  should  be  well  and  carefully 
prepared  in  the  first  instance,  it  is  also  a  controlling  reason 
that  it  should  be  framed  at  as  early  a  period  as  it  can  reason- 
ably be  done. 

Not  only  will  it  be  true  that  the  carriers  will  act  upon  the 
proposed  uniform  classification  as  a  mere  recommendation, 
but  it  is  also  true  that  after  that  classification  is  adopted,  if 
it  succeeds  in  approximating  uniformity  in  the  treatment  of 
the  bulk  of  the  tonnage  interchanged  between  eastern,  west- 
ern and  southern  roads,  and  should  be  adopted  and  made 
effective  upon  the  lines  operating  between  the  Atlantic  sea- 
board and  the  Bocky  Mountains,  complications  to  some 
extent  may  still  arise  on  account  of  the  different  classifica- 
tions maintained  on  local  traffic  within  State  limits  in  some 
of  the  States.  Confusion  would,  to  some  extent,  certainly 
follow  if  by  the  use  of  an  interstate  classification  at  the  point 
of  junction  with  a  State  classification  the  two  could  be  com- 
bined to  make  a  lower  total  charge  on  a  shipment  from  the 
point  of  origin  to  destination  within  the  State  in  question. 
On  shipments  carried  through  a  State,  in  which  conflicting- 
classifications  would  govern,  to  a  point  beyond  such  State^ 
the  intermediate  classification  of  the  State  would  not  inter- 
fere ;  but  on  shipments  within  State  limits  some  embarrass- 
ments from  these  causes  might  follow. 

We  do  not  believe,  however,  that  any  serious  trouble  in 
this  respect  need  be  anticipated,  inasmuch  as,  consistently 
with  the  demands  for  greater  uniformity  in  freight  classifica-- 
tions  which  have  proceeded  from  the  various  sections  of  the 
country  and  have  by  none  been  supported  with  greater  vigor 
than  by  the  State  boards  of  railroad  commissioners,  the  lat- 
ter would  doubtless  find  it  to  their  convenience  and  would 
cheerfully  accommodate  their  regulations  to  those  which  by 
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reason  of  their  approach  to  uniformity,  would  be  likely  to 
claim  the  stamp  of  national  approval  and  general  utility.  If 
the  carriers  engaged  in  interstate  commerce  agree  upon  an 
established  and  uniform  classification  of  freight,  or  what  is  a 
near  approach  to  such  uniformity,  with  perhaps  here  and 
there  a  few  commodity  tariffs,  it  could  hardly  be  said  to  be  a 
supposable  case,  until  the  contrary  is  demonstrated,  that 
exceptional  State  classifications  in  a  few  of  these  States  will 
be  permitted  to  stand  as  obstructions  and  disturbing  elements 
to  the  free  flow  of  the  commerce  of  the  country  and  the  regu- 
lation provided  by  Congress  for  this  commerce. 

Regarding  the  character  of  this  work,  its  importance,  the 
time  necessary  for  doing  it  and  putting  it  into  eflfective  oper- 
ation, and  those  by  whom  it  could  most  properly  and  should 
be  done,  a  report  and  discussion  of  these  now  would  only 
involve  what  has  heretofore  been  said  after  the  most  careful 
consideration  of  the  same  matters  in  our  previous  reports^ 
and  to  which  nothing  substantially  new  could  be  added.  Yet 
no  consideration  of  the  subject  can  be  intelligent,  just  and 
fair  which  would  leave  out  of  view  these  features  of  it.  In 
this  connection,  and  as  the  entire  subject  is  one  of  very  great 
interest  and  importance,  we  would  again  submit  as  part  of 
this  report  extracts  from  what  was  said  by  us  in  regard  to  it 
in  our  first  and  second  annual  reports.  i 

In  our  first  annual  report  we  referred  to  this  subject  as 
follows : 

It  is  greatly  to  be  regretted  that  the  same  classificatioQ  is  not  adopted 
by  the  carriers  by  rail  in  all  sections  of  the  country.  The  desirability  of 
uniformity  is  so  great  that  the  suggestion  is  frequently  heard  that  national 
legislation  should  provide  for  and  compel  it.  If  such  legislation  should 
be  adopted  it  would  be  necessary  to  empower  some  tribunal  to  make  the 
classification,  and  the  difficulties  which  would  attend  the  making  would 
be  very  g^reat.  Relative  rates  would  be  involved  in  it,  for  classification  is 
the  foundation  of  all  rate-making.  It  was  very  early  in  the  history  of 
railroads  perceived  that  if  these  agencies  of  commerce  were  to  accomplish 
the  greatest  practicable  good,  the  charges  for  the  transportation  of  differ- 
ent articles  of  freight  could  not  be  apportioned  among  such  articles  by 
reference  to  the  cost  of  transporting  them  severally,  for  this,  if  the 
apportionment  of  cost  were  possible,  would  restrict  within  very  narrow 
limits  the  commerce  in  articles  whose  bulk  or  weight  was  large  as  com- 
pared with  their  value. 


356      REPORT  OF  THE   INTERSTATE   COMMERCE   COMMISSION. 

On  the  system  of  appoi-tioning  the  charges  strictly  to  the  cost,  some 
kinds  of  commerce  which  have  been  very  useful  to  the  country,  and  have 
tended  greatly  to  bring  its  different  sections  into  more  intimate  busineas 
and  social  relations,  could  never  have  grown  to  any  considerable  magni- 
tude, and  in  some  cases  could  not  have  existed  at  all,  for  the  simple  reason 
that  the  value  at  the  place  of  delivery  would  not  equal  the  purchase  prioe 
with  the  transportation  added.  The  trafSc  would  thus  be  precluded, 
because  the  charge  for  carriage  would  be  greater  than  it  could  bear.  On 
the  other  hand,  the  rates  for  the  carriage  of  articles  which  within  small 
bulk  or  weight  concentrate  great  value  would  on  that  system  of  making 
them  be  absurdly  low;  low  when  compared  to  the  value  of  the  artides, 
and  perhaps  not  less  so  when  the  comparison  was  with  the  value  of  the 
service  in  transporting  them. 

It  was,  therefore,  seen  not  to  be  unjust  to  apportion  the  whole  oort  of 
service  among  all  the  articles  transported  upon  a  basis  that  should  con- 
sider the  relative  value  of  the  service  more  than  the  relative  cost  of  car- 
riage. Such  method  of  apjiortionment  would  be  best  for  the  country, 
because  it  would  enlarge  commerce  and  extend  communication;  it  would 
be  best  for  the  railroads,  because  it  would  build  up  a  large  business,  and 
it  would  not  be  unjust  to  proi)erty  owners,  who  would  thus  be  made  to 
pay  in  some  proportion  to  benefit  received.  Such  a  system  of  rate-mak- 
ing would  in  principle  approximate  taxation;  the  value  of  the  article  car- 
ried being  the  most  important  element  in  determining  what  shall  be  paid 
upon  it. 

Accordingly,  and  for  convenience  and  certainty  in  imposing  oliarges, 
freight  is  classified;  that  which  comes  in  one  class  being  charged  a  higher 
proportional  rate  tlian  that  which  is  placed  in  another.  But  other  con- 
siderations besides  value  must  also  come  in  when  classification  is  to  be 
made.  Some  articles  are  perishable,  some  are  easily  broken,  some 
involve  other  special  risks  in  carriage,  some  are  bulky,  some  specially 
difficult  to  handle,  and  so  on.  All  these  are  considerations  which  may 
justly  affect  rates,  and  therefore  may  bo  taken  into  account  in  olassifloa- 
tion.  But  still  others  have  been  found  potent.  Every  section  of  the 
country  has  its  peculiar  product-s  which  it  desires  to  market  as  widely  as 
possible,  and  is  not  unwilling  that  classification  should  be  made  nse  of 
by  the  railroads  which  serve  it  as  a  means  of  favoring  and  thus  extending 
the  trade  in  local  productions;  favoring  them  by  giving  them  lowolaflnfi- 
Oiition  and  thus  low  rates,  and  discriminating  against  those  of  other  sec- 
tions through  a  classification  which  rated  them  more  highly. 

It  has  been  in  the  power  of  every  railroad  to  have  a  classification  of  its 
own ;  but  the  necessities  of  an  interchange  of  business  have  brought  about 
agreements,  and  the  railroad  associations  have  been  given  the  authority 
to  make  classifications  for  all  their  members.  Their  labors  in  this  direc- 
tion have  been  extremely  impoi-tant  and  useful;  they  have  been  steadily 
reducing  the  number  (^f  different  classifications  in  the  country,  and 
steadily  approaching  a  condition  of  things  in  which  there  mil  be  one 
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only.  But  in  these  associations,  when  in  session  for  the  making  of  rates, 
each  railroad  official  has,  to  some  extent,  had  the  district  which  was 
served  by  his  road  behind  him;  he  has  felt  the  pressure  of  the  interests 
there,  and  contended  for  them  as  against  the  interests  in  classification 
represented  by  others,  not  only  because  it  was  desirable  that  the  road 
sliould  favor  the  policy  its  patrons  favored,  but  also  because  the  same 
policy  was  likely  to  be  beneficial  to  both. 

The  result  necessarily  is  that  a  classification  made  by  a  railroad  associa 
tion  represents  a  series  of  compromises,  to  which  not  only  the  railroads 
are  parties,  but  in  a  certain  sense  business  interests  and  sections  of  coun- 
try also;  these  in  many  cases  being  admitted  by  their  representatives  to 
the  consultations  upon  a  subject  so  vitally  concerning  their  interests,  and 
allowed  to  present  their  views.  This  contention  of  interests  still  con- 
tinues to  go  on  in  the  meetings  and  conferences,  but  with  a  steady  ten- 
dency in  the  direction  of  one  uniform  classification,  and  there  is  reason 
to  hope  that  without  much  further  delay  all  classifications  will  be  brought 
into  harmony.  If  any  other  tribunal  were  to  be  given  the  authority  to 
make  classification,  it  must,  if  it  would  exercise  its  power  wisely,  proceed 
in  much  the  same  way;  it  must  act  deliberately,  give  all  interests  an 
opportunity  to  be  heard,  take  into  account  all  the  considerations  which 
ought  to  bear  upon  it;  cost  of  service,  interest  of  sections,  equity  as 
between  industries  and  l>etween  classes  of  persons,  and  so  on  indefinitely. 

Whether,  therefore,  the  steady  tendency  in  the  direction  of  one  uni- 
form classification  would  be  hastened  by  conferring  the  power  to  make 
one  on  a  national  commission  is  not  entirely  certain.  The  work  if  taken 
up  anew  would  be  one  requiring  much  time  for  its  proper  performance; 
it  would  involve  a  careful  consideration  of  the  interests  peculiar  to  differ- 
ent sections  of  the  country,  and  a  close  study  of  the  conditions  of  railroad 
service  as  they  bear  upon  such  interests.  But  these  conditions  change 
from  month  to  month;  the  classification  can  not  be  permanently  the 
same,  but  must  be  subject  to  modification  on  the  same  ground  on  which 
it  was  originally  made;  the  appeals  for  modifications  would  be  as  numer- 
ous as  they  would  be  perplexing,  because  of  the  diversity  of  reasons  on 
which  they  would  be  grounded.  Under  the  law  as  it  now  is  the  Commis- 
sion has  appellate  powers  to  correct  any  unjust  classification,  and  it  will 
keep  in  view  the*  desirability  of  general  uniformity  and  do  what  it  prop- 
erly can  to  bring  about  that  result. 

And  again  in  our  second  annual  report  we  referred  to  this 
subject  as  follows : 

In  the  first  annual  report  of  the  Commission  attention  was  cajled  to  the 
fact  that  rates  for  railroad  transportation  are  to  some  extent  adjusted  on 
principles  analogous  to  those  on  which  taxes  are  laid;  the  articles 
or  the  interests  that  can  least  afford  to  bear  such  burdens  are  given 
the  benefit  of  low  rates  which  the  carriers  can  not  afford  to  give  to  all. 
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and  higher  proportioual  rates  are  levied  upon  the  articles  and  interests 
which  would  feel  the  burdens  less.  This  method  of  adjusting  rates  has 
been  and  is  of  very  high  value  to  the  country;  indeed,  it  may  be  said  to 
be  indispensable. 

The  business  of  a  railroad  company  as  a  carrier  of  freight  is  to  exchange 
for  the  people  the  products  of  different  sections  and  countries,  and  this 
exchange,  as  to  many  commodities  in  a  country  so  large  as  ours,  or 
indeed  in  any  considerable  country,  would  be  restricted  to  comparatively 
small  sections  if  articles  which  are  at  once  bulky  and  cheap  and  articles 
which  in  small  compass  comprise  very  great  value  were  alike  charged 
rates  for  transportation  which  disregarded  the  value  as  an  element  of 
estimation,  or  took  it  into  account  only  so  far  as  reasonable  insurance 
against  loss  or  injury  might  render  prudent.  Railroad  managers  very 
soon  discovered  that  they  could  not  measure  their  rates  exclusively  by  the 
standard  of  cost  of  carriage  of  the  several  kinds  of  traffic,  separately  con- 
sidered; but  it  was  wise  for  themselves  and  best  for  the  country  that  the 
cost  of  carriage  be  considered  in  the  aggregate  and  that  the  rates  which 
are  to  be  the  compensation  for  the  services  performed  be  then  appor- 
tioned on  special  consideration  of  the  value  of  the  service  to  the  kinds  of 
traffic  severally.  Such  an  apportionment  would  seldom  be  burdensome 
to  articles  of  high  value,  but  it  would  relieve  cheaper  articles  from  bur- 
dens which,  if  apportioned  strictly  to  the  cost  to  the  carriers  of  their 
transportation,  would  render  carriage  for  considerable  distances  ont  of 
the  question. 

But  a  practice  based  ui)on  any  such  general  principles  will  almost 
inevitably  in  its  application  be  subject  to  many  exceptions.  Every  rail- 
road serves  a  certain  territory,  and  every  part  of  the  country  has  to  some 
extent  interests  to  be  served  which  are  special  and  peculiar  to  it,  and 
these  it  will  naturally  desire  to  have  specially  considered  by  local,  official 
and  corporate  authorities,  whether  the  business  in  hand  be  the  imposition 
of  taxes  or  the  adjustment  of  rates  for  trausi>ortation;  and  as  many 
other  circumstances  besides  cost  of  transportation  and  value  must  always 
be  taken  into  account,  such  as  bulk  or  weight  of  articles,  convenience  of 
handling,  special  liability  to  injury  and  necessity  for  speedy  delivery, 
and  the  field  of  production  or  of  consumption,  so  that  there  c»n  never  be 
any  fixed  or  definite  rule  for  the  measurement  of  the  charge  to  be  made 
upon  any  particular  traffic,  it  is  always  possible  for  the  railroad  manager 
in  making  rates  to  yield  something  to  the  special  interests  of  his  section, 
and  still  keep  in  view  the  general  principles  upon  which  he  will  pn»- 
f<iS8edly  act. 

As  rates  are  apportioned  by  means  of  classification  of  articles  wh       aro 
expected  t<)  be  offered  for  carriap:e,  a  pressure  from  sectional  i        J 
interests  has  been  continuously  brought  to  1>ear  upon  the  aa     >n 
making  the  classifications  to  have  them  so  made  that  those  intec       I 
be  favored  which  the  roads  to  use  the  classification  will  more  |M 
serve.    For  the  most  part  the  classifications  have  been  made  by 
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riers  themselves;  in  a  few  instances  they  have  been  made  by  State  com- 
missions, but  under  influences  corresponding  to  those  which  have  influ- 
enced the  carriers  in  the  same  work.  The  carriers,  it  may  be  assumed, 
have  primarily  consulted  their  own  interests,  but  they  have  also  at  the 
same  time  considted  the  local  feeling  and  the  local  interests,  and  have 
commonly  found  that  their  own  interests  were  best  subserved  in  doing  so. 

The  consequence  has  been  that  a  great  number  of  classiflcations  have 
been  in  force  in  different  parts  of  the  country,  some  of  them  covering 
large  and  some  small  sections,  some  made  for  several  but  more  made  for 
single  roads.  In  very  many  cases  there  were  two  or  more  classiflcations 
in  force  on  a  road;  one  for  the  traffic  in  one  direction,  another  for  that  in 
the  other,  a  third,  perhaps,  for  the  traffic  coming  from  or  going  to  a  par- 
ticular section  of  the  country,  and  so  on.  The  existence  of  so  many  was 
£L  great  public  evil,  and  it  necessarily  resulted  in  constant  embarrass- 
ment in  the  interchange  of  traffic  between  the  roads.  The  owners  of  the 
freights  were  more  annoyed  than  the  carriers  themselves,  for  they  were 
perpetually  subject  to  the  liability  to  be  called  upon  to  pay  charges  for 
transportation,  which  were  greatly  in  excess  of  any  which  they  had 
anticipated.  Unexpected  charges  were  likely  to  breed  controversies  and 
cause  delays  in  transportation  and  delivery,  and,  in  the  minds  of  those 
unfamiliar  with  the  subject  of  classification,  there  were  often  suspicions, 
based  on  appearances  which  afforded  color  for  them,  that  the  carriers 
were  guilty  of  intentional  wrong  and  unjustiflable  exactions. 

The  principal  classiflcations  now  in  force  are  the  Official,  the  Western, 
and  the  Southern  Bailway  and  Steamship  Association  classiflcations. 
The  territory  embraced  by  them  severally  may  be  roughly  indicated  as 
follows :  The  flrst,  the  territory  east  of  Chicago  and  north  of  the  Ohio 
river ;  the  second,  the  territory  west,  north,  and  southwest  from  Chi- 
cago ;  and  the  third,  the  territory  south  of  the  Ohio  and  east  of  the 
Mississippi.  It  must  be  understood,  however,  that  neither  of  them  is 
exclusively  made  use  of  in  the  territory  indicated.  Commodity  rates  are 
given  to  a  considerable  extent  in  Paciflc  coast  territory,  especially  upon 
through  transcontinental  business,  and  individual  roads  in  all  sections 
use  classiflcations  of  their  own  when  circumstances  seem  to  require  it. 

Efforts  in  the  direction  of  uniformity  have  continuously  been  made 
during  the  last  year.  The  most  important  of  these  was  through  a  con- 
ference of  representatives  of  roads  east  and  west  of  Chicago,  whose  ses- 
sions began  in  September,  1887,  and  extended  to 'July,  20,  1888.  This 
<K)nference,  it  was  hoped,  might  result  in  merging  the  Official  and  West- 
em  classiflcations.  That  result  was  not  accomplished,  for  reasons  stated 
in  a  report  adopted  by  the  conference,  and  which  is  given  in  appendix  £. 

It  has  seemed  to  many  persons  that  to  unify  classiflcations  must  be  a 
very  simple  task.  What  is  classiflcation,  it  may  be  asked,  but  the 
arrangement  of  the  several  articles  of  commerce  under  different  heads, 
as  pupils  in  a  school  may  be  arranged  in  classes  for  recitations,  or  as  a 
farmer  may  send  his  stock  for  pasturage  to  different  fields  ?    But  those 
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most  familiar  with  the  subject  of  classification  will  be  least  inclined  to 
look  upon  the  making  of  a  uniform  classification  as  a  very  simple  affair. 
It  is  very  far  from  being  a  simple  affair.  It  is,  on  the  contrary,  as  diffi- 
cult a  task  as  under  the  ordinary  operations  of  government  is  likely  ta 
be  devolved  on  any  person  or  any  body  of  men.  In  its  nature  it  oone- 
sponds  closely  to  the  making  of  the  customs  tariff  for  the  country,  but 
the  necessity  for  going  into  particulars  may  be  greater,  for  classification 
must  reach  every  article  of  ordinary  commerce,  and  it  must  be  framed 
on  the  understanding  that  for  every  one  some  burden  is  to  be  provided, 
though  among  them  all  there  may  be  apportionment  of  burdens  on  some 
principle  adjusted  to  the  general  good.  And  when  it  is  understood  that 
the  classifications  now  in  force  have  come  into  existence  to  a  very  large 
extent  as  an  outgrowth  of  local  and  sectional  feelings  and  interests,  it 
will  readily  be  perceived  that  the  difficulty  in  prescribing  uniformity  is 
very  much  greater  than  it  would  be  if  the  work  could  be  taken  up  now 
unembarrassed  by  what  has  heretofore  been  done,  and  by  the  adjust- 
ment of  business  interests  to  classifications  now  in  force.  In  fact,  the 
difficulties  are  now  so  great  that  many  intelligent  persons  in  railroad 
service  do  not  believe  satisfactory  unification  is  now  possible.  This  is 
not,  however,  a  universal  belief ;  many  practical  railroad  men  hold  a 
different  view,  and  are  now  working  to  that  end. 

The  Commission  believes  that  all  action  taken  on  the  subject  should 
lead  towards  uniformity,  but  that  to  force  it  at  once  would  be  undesir- 
able. In  all  consideration  of  the  subject  it  must  be  borne  in  mind  thai 
the  carriers  are  not  the  parties  whom  unification  would  most  affect. 
Some  carriers  might  gain  and  some,  perhaps,  at  first  lose  thereby,  bat 
the  most  of  them  would  be  able  so  to  adjust  their  rates  thai  the  losses 
would  be  inconsiderable,  and  would  also  be  temporary.  But  the  busi- 
ness interests  of  the  country  would  have  no  similar  power  of  self-protec- 
tion. Unifying  the  classification  means,  necessarily,  the  placing  of  the 
same  article  in  the  same  class  for  the  purposes  of  rating  in  all  sections 
of  the  country,  with  the  effect  as  to  some  of  them  of  lowering  the  ratea 
greatly  in  some  sections,  while  advancing  them,  in  perhaps  the  like  pro- 
portion, in  others  ;  so  that,  in  the  same  business,  while  one  dealer  might 
be  greatly  benefited,  another  might  be  ruined.  And  what  would  affect 
injuriously  a  single  dealer  would  in  like  manner  affect  all  in  the  same 
line  of  business  in  the  same  section  of  country,  and  to  some  degree  the 
country  at  large  as  well. 

The  carriers  could  not  possibly  protect  against  such  a  consequence ; 
for,  while  the  rates  would  not  necessarily  be  the  same  in  different  sec- 
tions, the  rat^s  which  any  road  imposed  on  one  class  would  be  identical, 
so  that  the  power  to  adjust  transportation  charges  with  a  view  to  local  or 
sectional  interests  which  now  exist  and  is  supposed  to  be  of  value  would 
be  taken  away.  And  the  relative  change  which  would  be  effected  in 
making  uniform  classification  oi>erative  as  to  any  particular  businesa 
would  be  far  more  injurious,  because  of  its  affecting  individoals  and 
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sections  differently,  than  vould  any  absolute  increase  in  rates  which 
affected  alike  and  to  the  same  extent  all  the  traffic  subjected  to  it. 

The  very  first  step  to  be  taken  by  any  one  who  should  attempt  uniform 
classification  would  bo  to  make  a  study  of  the  reasons  from  which  the 
existing  classifications  have  sprung.  This  study  would  need  to  be  made 
in  the  territory  which  the  classification  covers.  All  existing  classifica- 
tions have  resulted  from  many  compromises.  Pacific  coast  and  Texas 
interests  have  compromised  with  those  of  the  interior  in  the  recent 
extension  of  the  Western  classification,  and  they  would  probably  be 
forced  to  compromise  further  if  the  Official  and  the  Western  classifica- 
tions were  merged.  But  no  one  intrusted  with  the  task  of  merging  them 
would  be  excusable  for  making  the  attempt  without  better  information 
to  act  upon  than  could  be  obtainable  from  a  few  witnesses  summoned  to 
Washington  to  give  it. 

Even  in  the  territory  whose  interests  may  be  supposed  to  be  homoge- 
neous, the  Commission  has  encountered  serious  and  earnest  antagonism 
when  classification  was  in  question.  One  of  the  chief  impediments  to 
the  merging  of  the  Official  and  the  Western  classifications  has  had  regard 
to  car-load  classes.  The  carriers  east  of  Chicago  and  their  patrons  desire 
that  there  shall  be  very  few ;  the  carriers  west  of  Chicago  and  their 
patrons  very  generally  think  it  for  their  interest  that  there  shall  be  a 
considerably  greater  number.  The  feeling  on  the  subject  was  very  well 
illustrated  at  a  session  held  by  the  Commission  in  one  of  the  Western 
States  last  year.  Eastern  merchants  were  moving  to  have  car-load  classi- 
fication materially  restricted.  Several  State  commissions  by  concerted 
arrangement  came  to  the  meeting  to  express  their  strong  and  very  earn- 
est opposition.  It  was  their  belief  that  the  measure  proposed,  if  it 
should  be  adopted,  would  be  greatly  injurious  to  the  interests  of  the 
States  they  represented. 

Without  any  previous  knowledge  on  the  subject  an  opposition  of  the 
sort  could  hardly  have  been  anticipated,  but  such  facts  can  not  fail  to 
impress  the  mind  that  to  the  proper  performance  of  the  task  of  unifica- 
tion it  is  indispensable  that  a  somewhat  extensive  knowledge  be  first 
acquired,  not  only  of  local  interests,  but  also  of  the  relation  of  those 
interests  to  interests  of  similar  nature  elsewhere.  Nobody  can  acquire 
this  knowledge  from  the  public  press,  or  from  the  reports  of  a  few  per- 
sons, however  intelligent,  who  may  be  summoned  to  give  information. 
He  will  need  to  feel  the  pulse,  so  to  speak,  of  the  several  sections  of  the 
country ;  to  make  himself  acquainted  with  their  various  interests,  so 
that  he  may  be  able  to  judge  how  far  any  changes  will  affect  them  sever- 
ally. In  studying  the  effect  he  will  be  very  sure  to  find  that  even  locally 
the  interests  of  the  farmer,  the  manufacturer,  the  jobber,  and  the  retail 
dealer  are  not  identical,  and  that  what  would  benefit  one  might  harm 
the  other. 

The  final  adjustment  of  a  uniform  classification  must  necessarily  be  the 
arrangement  of  a  great  number  of  compromises.    It  may  happen,  there* 
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fore,  that  those  who  are  now  most  earnest  in  desiring  one  will  be  most 
opposed  to  any  that  can  be  agreed  upon.  The  Commission  has  receiyed 
letters  on  the  subject  from  intelligent  business  men,  bnt  who,  having 
never  investigated  it,  are  evidently  in  error  as  to  what  can  be  expected  as 
a  result  of  what  they  ask  for.  Some  of  the  writers  appear  to  think  that 
unification  will  be  little  more  than  extending  the  classification  of  their 
section,  with  which  they  are  familiar,  to  the  whole  country,  and  will  be 
surprised  to  learn  that  it  can  not  be  made  without  adopting  features 
from  other  classifications  which  their  sections  have  always  objected  to. 
But  others  desire  uniform  classification  because  they  expect  by  means  of 
it  to  get  rid  of  the  principle  of  considering  the  value  of  the  service  in 
making  rates,  and  to  have  the  cost  of  the  service  to  the  carrier  made  the 
measure  of  charge,  or  to  have  some  other  practice  done  away  with  that 
does  not  in  its  application  work  to  their  advantage.  A  manufacturer  of 
doors  and  blinds,  perhaps,  looks  to  have  his  product  classified  with 
undressed  lumber,  and  the  manufacturer  of  patent  medicines,  who  knows 
that  his  boxes  can  be  carried  as  cheaply  as  tl)e  boxes  containing  merchan- 
dise selling  for  one-tenth  or  one-twentieth  the  sum,  expects  them  to  be 
so  classified  that  they  will  be  rated  accordingly.  But  to  any  one  fami1if>r 
with  the  subject  the  impossibility  of  meeting  such  views  will  be  obvious. 
It  would  not  be  for  the  general  public  interest  that  they  should  be  met. 
This  statement  sufficiently  suggests  not  the  probability  merely,  but  the 
certainty,  that  uniform  classification  will  result  in  many  disappointments. 

The  reasons  above  given  are  reasons  for  approaching  uniform  dassifi- 
cation  with  some  caution.  There  are  other  reasons  for  urging  the  car- 
riers in  the  direction  of  unification,  and  not  taking  it  out  of  their  hands 
so  long  as  they  seem  to  be  moving  in  that  direction  in  good  Wth  and 
with  reasonable  diligence.  They  have  knowledge  of  the  local  interests 
which  are  represented  in  existing  classifications,  and  their  practical  expe- 
rience gives  them  special  fitness  for  the  task.  Moreover,  this  course  will 
have  the  further  advantage  that  if  complaints  are  made  of  the  classifioa- 
tions  the  Commission  will  conio  to  their  consideration  with  minds  unem- 
barrassed and  nncomniitted  by  j)revions  action  of  their  own. 

But  it  should  be  further  understood  that  a  uniform  classification  once 
made  can  not  immediately  be  put  into  effect.  Considerable  time  to  pre- 
pare for  it  is  absolutely  essential. 

First,  it  should  be  stated  that  the  putting  it  into  effect  involves  the 
sweei)ing  out  of  existence  of  every  rate  sheet  in  the  country  and  the 
making  of  new  rate  .sheets  by  every  railroad  company.  This  reqnirea 
an  enormous  expenditure  in  printing,  which,  of  course,  must  in  some 
manner  be  made  u})  from  the  rates  imposed.  But  the  cost  of  preparing 
the  rate  sheets  would  be  vastly  greater  than  this.  To  determine  what 
the  rates  ought  to  be  on  the  several  classes  would  bo  a  labor  of  infinite 
difficulty. 

Suppose  a  railroad  manager,  with  the  new  classification  put  into  his 
hands,  were  to  address  himself  to  the  task  of  determining  what  rates  he 
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«ught  now  to  charge  in  order  that  his  company  may  collect  the  same 
revenue  it  has  been  accustomed  to  receive.  First,  he  will  perceive  that 
the  class  rates  should  not  be  the  same  as  formerly  ;  the  number  of  classes 
is  probably  different,  but,  whether  different  or  not,  the  position  of 
articles  in  the  classes  is  so  different  that  the  imposition  of  the  same  rates 
as  formerly  may  either  increase  the  revenue  very  greatly  or  may  largely 
diminish  it.  In  order  to  determine  how  this  is  likely  to  be  it  would  be 
necessary  to  make  careful  study  of  the  classification  in  the  light  of  the 
past  and  probable  future  trafic  of  the  road  ;  not  the  traf&c  in  bulk,  but 
the  traffic  in  each  particular  article,  bringing  together  for  further  study 
the  aggregate  of  articles  now  ranged  in  one  class,  and  so  going  through 
with  the  classes  successively.  And  when  it  is  remembered  that  at  the 
conclusion  of  his  task  very  many  of  the  patrons  of  the  road  will  find 
their  rates  increased — on  some  perhaps  largely  increased — and  that  very 
many  complaints  are  to  be  expected  under  any  circumstances,  the  impor- 
tance of  avoiding  the  giving  of  just  grounds  for  complaint  will  be  so  obvious 
and  so  great  as  to  demand  special  care  in  that  direction.  All  these  are 
reasons  rendering  it  almost  imperative  that  considerable  time  be  allowed 
for  the  making  of  this  adjustment  of  rates  after  the  classification  shall 
have  been  completed. 

But,  second,  the  allowance  of  time  for  the  adjustment  is  even  less 
important  to  the  rate  maker  than  to  the  patrons  of  the  road.  If  the  rate 
maker  errs  in  making  the  rates  under  such  circumstances,  the  error  is 
likely  to  be  one  which  favors  his  road  at  the  expense  of  its  patrons  ;  and 
when  that  is  the  case,  though  it  may  be  corrected  after  some  delay,  busi- 
ness interests,  which  under  any  circumstances  would  suffer  somewhat  in 
the  change,  must  then,  for  a  time,  be  exposed  to  injury  that  with  greater 
care  and  more  deliberation  might  have  been  avoided.  But  any  sudden 
change  in  railroad  rates  means  a  like  change  in  values.  A  prospective 
change,  publicly  notified,  the  business  man  m|by  prepare  for  with  per- 
haps little  or  no  injury  to  his  business,  but  those  whom  a  sudden  change 
affects  have  no  means  of  warding  off  injurious  consequences. 

Tlic  Commission  sums  up  its  conclusions  on  this  subject  by  saying  : 

(1)  Uniformity  iu  classification,  as  fast  and  as  far  as  it  can  be  accom- 
plished without  serious  mischiefs,  is  desirable. 

(2)  There  is  gratifying  progress  in  the  direction  of  unification,  and  it 
has  been  very  marked  within  the  last  year. 

(3)  So  long  as  the  carriers  appear  to  be  laboring  towards  unification 
with  reasonable  diligence  and  in  good  faith,  it  is  better  that  they  should 
be  encouraged  and  stimulated  to  continue  their  efforts  than  that  the 
work  should  be  taken  out  of  their  hands. 

(4)  In  view  of  the  mischiefs  that  would  flow  from  sudden  changes, 
ample  time  should  be  given  for  the  purpose.  Uniform  classification 
can  only  be  wisely  and  safely  made  by  careful  study  and  deliberate 
actiou,  and  the  adjustment  of  rates  to  it  needs  corresponding  caution 
and  deliberation.'' 
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The  views  expressed  by  the  Commission  as  to  the  impor- 
tance of  uniform  classification,  the  difficulties  connected  with 
it,  and  the  time  and  labor  necessary  to  reach  it  and  to  put  it 
into  effect  with  safety,  have  undergone  no  change  or  modifi- 
cation as  expressed  in  our  previous  reports.  Since  our 
second  annual  report,  however,  considerable  progress  has 
been  made  practically  on  the  line  of  uniform  classification  by 
the  absorption  of  special  and  exceptional  classifications  into- 
those  of  the  three  chief  classifications  of  the  country,  namely,, 
the  Official,  the  Western  and  the  Southern  Bailway  and 
Steamship  Association,  as  will  appear  by  Appendix  7,  made 
part  of  this  report. 

COMPETITION  BY  CANADIAN  CARRIERS. 

The  competition  of  Canadian  common  carriers  is  a  factor 
of  influence  and  increasing  force  in  the  transportation 
interests  of  the  United  States,  and  is  not  casual  or  temporary^ 
but  permanent.  It  was  deliberately  planned  in  the  past,  and 
has  been  advanced  to  its  present  state  with  persevering- 
energy.  Its  agencies  are  natural  and  artificial  water-waya 
and  great  railroad  systems  constructed  at  large  expense  and 
materially  aided  by  Government  subsidies.  Our  Government 
policy  authorizing  American  goods  to  be  transported  in  bond 
over  Canadian  lines  and  to  re-enter  our  country  free  of  duty^ 
thus  putting  the  transportation  upon  an  equality  with  that 
over  our  own  lines,  has  assisted  these  agencies  to  business* 
Valuable  assistance  has  also  been  afforded  by  our  own  citi- 
zens by  direct  investments  in  the  construction  of  Canadian 
railroads  and  in  building  connections  within  our  own  terri- 
tory with  those  roads,  and  leasing  or  otherwise  surrendering^ 
control  of  these  connections  to  Canadian  companies.  •  Con- 
cessions of  rights  of  way  over  our  soil  have  also  been  made. 

The  existence  and  character  of  Canadian  competition  are 
therefore  largely  due  to  friendly  co-operation  on  the  part  of 
our  own  country,  inspired  as  it  would  seem  by  a  policy  of 
business  independent  of  national  boundary  lines,  and  regard- 
less of  rivalry  by  the  subjects  of  a  foreign  jurisdiction.  What 
is  called  Canadian  competition,  therefore,  is  the  common  use 
by  our  own  citizens  of  Canadian  carriers  for  business  tbat 
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might  be  done  by  our  own  carriers,  and  induced  solely  by 
<K>mmercial  considerations. 

The  Dominion  of  Canada  stretches  from  ocean  to  ocean 
like  our  own  domain,  and  its  great  lines,  located  safely  within 
its  own  border,  have  auxiliary  lines  and  feeders  at  numerous 
points  along  the  whole  distance  of  nearly  4,000  miles,  over 
which  our  products,  moving  from  one  part  of  our  country  to 
another,  are  transported  in  uninterrupted  and  increasing 
volume.  Our  whole  northern  border  is  penetrated  by  these 
•connections.  They  exist  in  Maine  and  Vermont,  and  reach 
the  whole  of  New  England ;  they  come  into  New  York  at  sev- 
eral points;  they  traverse  Michigan  in  many  directions, 
reaching  Wisconsin,  and  go  through  Indiana  and  Illinois ; 
they  are  very  efifective  in  Minnesota,  both  on  its  eastern  side 
and  its  northern  frontier,  and  in  the  new  State  of  North 
Dakota.  On  the  Pacific  side,  they  reach  by  water  the  States 
of  Washington,  Oregon  and  California. 

The  main  line  of  the  Grand  Trunk  Railway,  for  American 
business,  extends  from  Chicago,  SI.,  to  Portland,  Me.  The 
Canadian  Pacific  road,  with  its  connections,  both  in  Canada 
and  the  United  States,  stretches  across  the  continent 
from  Halifax  to  Vancouver.  It  has,  or  soon  will  have,  a 
<lirect  line  from  Portland,  Me.,  through  New  Hampshire  and 
Vermont  to  the  Pacific  coast,  by  connection  with  its  main  line 
at  Newport  and  with  other  connections  at  intermediate 
points.  It  also  has  a  direct  line  to  Minnesota  south  of  Lake 
Superior  over  its  connection  with  the  Minneapolis,  St.  Paul 
and  Sault  Ste.  Marie,  usually  called  the  "  Soo  Line,"  by 
which  St.  Paul,  Minneapolis  and  the  country  tributary  to 
those  cities  are  reached,  and  over  the  Duluth,  South  Shore 
and  Atlantic  Railway  to  Duluth,  reaching  the  traffic  of  that 
city  and  its  tributary  region.  The  connection  from  Winnipeg 
to  the  Minnesota  Une,  and  then  over  the  St.  Paul,  Minne- 
apolis and  Manitoba  Railroad,  gives  it  a  through  line  for  all 
east  and  west  bound  business  between  the  Northwest  and  the 
Pacific  coast;  and  freight  and  passengers  between  San 
Francisco,  Portland,  Port  Townsend,  Seattle,  Tacoma  and 
points  in  the  Northwest  and  interior  of  the  United  States, 
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and  all  points  in  the  eastern  portions  of  the  United  States^ 
are  transported  over  these  lines. 

The  Canadian  Pacific  Railway,  by  the  recent  extension  of 
its  line  across  and  nearly. through  the  center  of  the  State  of 
Maine  to  its  terminus  at  Mattawamkeag,  and  thence  by  track- 
age rights  from  the  Maine  Central  to  Yanceborough,  on  the 
New  Brunswick  boundary,  where  it  connects  with  the  railway 
system  of  the  maritime  provinces  of  Canada,  has  a  direct 
route  to  St.  John  and  Halifax. 

These  are  the  general  physical  conditions  of  the  competi- 
tion in  question.  A  detailed  and  more  precise  statement  of 
the  connections  of  Canadian  carriers  with  the  United  Statea 
and  the  methods  by  which  the  transportation  is  carried  on, 
together  with  the  present  American  and  Canadian  competi- 
tive rates  Over  these  connections  in  force,  is  set  forth  in 
Appendix  8. 

The  reports  of  the  Canadian  Pacific  Bailway  Company  on 
file  in  this  office  do  not  show  separately  from  its  aggregate 
business  the  earnings  and  tonnage  of  its  business  with  the 
United  States.  Its  report  for  the  year  ending  June  30, 1888 
— the  last  filed — shows  a  mileage  of  4,661  miles  besides  the 
Southeastern  Railway,  its  connection  from  Montreal  to  New- 
port, Yt.,  which  has  a  mileage  of  109  miles;  a  total  capital  of 
$110,392,563 ;  gross  earnings,  $12,711,010 ;  total  freight  ton- 
nage,  2,321,957. 

The  connections  controlled  by  the  Grand  Trunk  Railway 
Company  within  the  United  States,  as  appears  by  the  reporta 
for  the  year  ending  June  30, 1889,  embrace  a  mileage  of  977.23 ; 
capital  stock,  $42,371,807 ;  gross  earnings,  $6,193,781 ;  and 
total  freight  tonnage,  3,773,831. 

The  statistics,  however,  are  general,  and  do  not  show  the 
kinds  of  traffic  carried,  nor  its  place  of  origin  or  destination. 
The  freight  from  the  Northwest,  consisting  of  grain  and 
grain  products,  beef  and  live  stock,  annually  taken  into  the 
State  of  Maine  alone  for  consumption  and  mainly  brought 
over  Canadian  roads,  exceeds  200,000  tons,  and  the  exports 
through  Portland  of  American  products,  carried  by  these 
roads,  are  considerable.  The  reported  tonnage  of  the  Atlan- 
tic and  St.  Lawrence  Railroad,  the  Portland  branch  of  the 
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Grand  Trunk,  was  957,735  tons.  What  quantities  were  taken 
OTer  Canadian  lines  and  their  connections  to  Boston  and 
other  New  England  points,  and  to  New  York  and  Philadel- 
phia, there  are  no  statistics  at  hand  to  show,  but  the  Boston 
traffic  is  probably  50  per  cent,  or  more  of  the  transportation 
for  that  city. 

It  is  estimated  that  fully  one-third  of  the  through  business 
of  the  Canadian  Pacific  to  and  from  the  Pacific  coast  consists 
of  traffic  furnished  from  the  United  States.  The  west-bound 
business  going  over  the  Canadian  lines  originates  at  various 
places  in  the  New  England  and  Middle  States,  and  at  the 
Northwest.  These  lines  therefore  compete  for  traffic  moving 
in  both  directions  across  the  continent,  or  across  sections  of 
it.  The  competition  is  consequently  with  all  our  east  and 
west  bound  lines,  both  the  transcontinental  and  trunk  lines, 
and  in  nearly  all  the  varieties  of  traffic. 

The  explanation  for  the  diversion  of  such  a  considerable 
amount  of  traffic  from  our  lines  to  the  Canadian  carriers  is 
found  in  the  rates  charged.  Our  own  lines,  it  may  be 
assumed,  make  their  competitive  rates  as  low  as  they  can 
afford  to  do  the  business  at  any  fair  profit,  and,  not  having 
unrestricted  liberty  to  charge  less  for  a  longer  than  for  a 
shorter  distance  over  the  same  line  and  in  the  same  direction 
to  make  good,  if  necessary,  any  loss  on  long-haul  traffic  by 
higher  charges  on  local  traffic,  their  rates  must  be  adjusted 
to  make  some  profit  on  all  traffic,  and  be  graduated  to  comply 
with  the  law. 

On  the  Canadian  roads,  although  the  distances  are  almost 
invariably  longer,  and  in  many  instances  very  much  longer, 
the  rates  on  all  United  States  traffic  are  materially  lower. 
By  traffic  arrangements  between  American  companies  and  the 
Canadian  companies  differentials  are  allowed  to  the  latter, 
which  furnish  an  inducement  to  shippers  to  patronize  those 
lines  for  freight  for  which  the  quickest  transit  is  not  urgent. 
These  differentials  are  conceded  to  avoid  rate  wars,  and  they 
involve  a  diversion  of  whatever  business  the  reduced  rates 
may  invite. 

The  concession  to  the  Canadian  Pacific  on  business 
between  San  Francisco  and  St.  Paul,  Minneapolis  and  com- 
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mon  points,  ranges  from  15  cents  per  hundred  on  first- 
class  traffic  to  5  cents  on  the  lowest  commodity  class. 
Between  San  Francisco  and  more  eastern  points  the  con- 
cessions are  progressively  greater  at  Chicago,  Cincinnati, 
Pittsburgh,  New  York,  and  the  points  common  to  them, 
reaching  at  New  York,  Boston  '  and  Philadelphia,  and  their 
common  points,  28  cents  on  first  class,  14  cents  on  fifth  class 
and  5  cents  on  the  lowest  commodity  class.  A  differential  of 
28  cents  per  hundred  pounds  is  $5.60  a  ton,  or  $67.20  a  car- 
load of  12  tons.  Under  adjustments  at  present  in  force  the 
United  States  roads  fi-om  New  York,  via  Chicago,  to  St.  Paul, 
Minneapolis  and  common  points  allow  differentials  via  the 
Canadian  Pacific,  on  different  classes  of  merchandise  of  10, 
8,  6,  4  and  3  cents  per  hundred  pounds.  It  is  to  be  remarked 
that  the  differentials  are  not  permanent,  but  change  from  time 
to  time,  and  that  the  Canadian  connections  with  lines  in  the 
United  States  and  the  transportation  arrangements  also  fre- 
quently change,  and  are  constantly  becoming  more  numerous. 

A  natural  inquiry  arising  on  these  facts  is  how  the  Canadian 
roads  can  afford  to  carry  at  so  much  lower  rates  than  Ameri- 
can lines,  and  why  the  rates  for  both  are  not  uniform.  There 
are  various  answers  to  this  inquiry.  In  the  first  place,  they 
must  in  general  carry  at  lower  rates  in  order  to  participate  in 
the  carriage  of  American  traffic.  The  differentials  consented 
to  by  traffic  arrangements  to  preserve  amicable  relations  and 
to  maintain  steadiness  of  rates  have  been  mentioned.  The 
lower  rates  are  therefore,  first  of  all,  a  necessity  of  the  situa- 
tion. 

Again,  the  American  roads  are  many  in  number,  keenly 
competing  among  themselves,  and  dividing  the  business 
which,  particularly  west  of  Chicago,  might  be  reasonably 
remunerative  for  one-half  or  one-third  the  number;  and 
therefore,  in  order  to  maintain  their  existence,  are  compelled 
to  charge  rates  that  might  be  lower  and  yield  a  profit  to  the 
carrier  if  the  volume  of  business  were  greatet,  or  equal  to  the 
capacity  of  the  road.  The  American  roads  are  also  under 
many  different,  independent  and  sometimes  hostile  manage- 
ments, increasing  the  expense  of  general  control,  creating  a 
necessity,  or  at  least  occasion,  for  numerous  auxiliary  asso- 
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ciations  with  governing  or  regulating  powers,  maintained  at 
heavy  cost,  and  requiring,  for  continuous  carriages  over  long 
distances  traffic  arrangements  between  several  different  car- 
riers for  interchanges,  divisions  of  earnings,  joint  tariffs,  pay- 
ments for  use  of  cars,  and  other  things.  The  exceptionally 
heavy  grades  of  the  trans-continental  lines  to  overcome  moun- 
tain summits,  large  expense  for  fuel,  for  maintenance  of  snow 
sheds  and  snow  service,  and  other  incidental  matters,  add 
greatly  to  the  cost  of  operation. 

On  the  other  hand,  very  different  conditions  exist  with 
respect  to  Canadian  carriers.  On  the  Canadian  Pacific,  the 
only  through  trans-continental  line,  the  grades  are  much 
easier,  and,  it  is  claimed,  less  interruptions  occur  from  snow 
blockades  and  similar  causes.  There  are  practically  only  two 
great  systems  in  Canada,  the  Grand  Trunk  system  and  the 
Canadian  Pacific.  There  is,  therefore,  unity  of  control  and 
management,  and  no  occasion  for  auxiliary  associations  nor 
for  divisions  of  earnings,  except  with  adjuncts  in  the  United 
States.  Besides,  they  are  heavily  subsidized  by  direct  gov- 
ernment grants  and  favored  by  liberal  allowances  for  trans- 
portation. They  are  practically  under  no  restrictions  imposed 
by  their  own  statutes  in  respect  to  long  and  short-haul  traffic, 
but  are  at  liberty  to  charge  high  rates  on  local  business  to 
indemnify  for  losses  on  through  or  international  business. 
Their  managers  deny  with  more  or  less  emphasis  that  their 
local  traffic  is  subjected  to  higher  rates,  but  when  the  liberty 
to  make  such  charges  and  the  necessity  for  it  co-exist,  the 
inducement  at  least  is  strong.  The  provisions  of  the  Cana- 
dian statute  on  this  subject  are  as  follows : 

Sec.  226.  The  company,  in  fixing  or  regulating  the  tolls  to  be 
demanded  and  taken  for  the  transportation  of  goods,  shall,  except  in 
reaped  to  through  traffic  to  or  from  the  United  States^  adopt  and  con- 
form to  any  uniform  classification  of  freight  which  the  governor  in  oo\im- 
€il  on  the  report  of  the  minister,  from  time  to  time,  prescribes. 

Sbc.  232.  No  company,  in  fixing  any  toll  or  rate,  shall  under  like  con- 
ditions and  circumstances,  make  any  unjust  or  partial  discrimination 
between  different  localities;  but  no  discrimination  between  localities, 
which  by  reason  of  competition  by  water  or  railway^  it  ia  necessary  to 
make  to  secure  traffic,  shall  be  deemed  to  be  unjust  or  partiaL 
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These  enactments  give  all  traffic  carried  in  competition 
with  our  carriers  unlimited  freedom. 

Some  or  all  of  these  conditions  may  furnish  an  explanation. 
In  a  word,  their  lower  rates  are  necessary  to  get  the  business 
at  all,  and,  as  is  seen,  the  conditions  under  which  they  are 
made  are  favorable. 

There  is  no  doubt  that  considerable  portions  of  our  coun- 
try are  benefited  by  the  transportation  over  Canadian  lines,, 
by  reason  of  the  cheaper  service,  especially  northern  and 
central  New  England  and  large  portions  of  the  Northwest,  as- 
far  south  as  Chicago  and  including  Michigan,  and,  in  fact^ 
generally  along  the  whole  border,  and  even  beyond  it.  Many 
of  our  citizens  feel  a  deep  interest  in  the  subject,  and  would 
consider  thenselves  aggrieved  by  any  measures  resulting  in 
an  advance  of  rates  over  those  roads.  High  cost  of  staple 
articles  of  consumption  forming  part  of  the  necessaries  of  life 
is  to  be  deprecated,  and  is  an  argument  of  great  force  against 
higher  rates.  It  is  possible,  however,  that  these  apprehen- 
sions are  mistaken,  and  that  a  greater  volume  of  business, 
over  our  own  lines  would  so  cheapen  rates  as  to  result  in  no 
advance  in  cost  to  ultimate  consumers.  At  least  that  haa 
been  the  uniform  lesson  of  experience  in  railroad  transport- 
ation. 

What,  if  any,  method  of  regulation  shall  be  applied  to  the 
competition  by  Canadian  common  carriers  in  our  traffic  is  a 
question  for  Congress  to  determine.  There  are  considera- 
tions on  both  sides  of  this  question.  On  one  side,  it  is  gen* 
erally  urged,  is  the  fair  protection  against  foreign  rivalry  of 
our  own  carriers,  with  the  immense  sums  invested  in  their 
construction,  the  multitudes  of  our  people  engaged  in  their 
operation,  and  their  inestimable  importance  to  the  country, 
commercially  and  as  agencies  for  its  development  and  settle- 
ment, and  for  all  governmental  purposes. 

And  on  the  other  side  are  urged  the  interests  of  such  por- 
tions of  our  citizens  as  are  not  so  well  or  so  cheaply  served 
by  our  own  carriers,  and  who  claim  the  right  to  make  use  of 
any  agencies  that  will  best  subserve  their  own  interests  and 
give  them  an  equality  of  advantages  with  others. 

Besides,  it  is  said,  and  perhaps  with  force,  that  the  com- 
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petition  of  Canadian  carriers  exerts  an  influence  not  unlike 
that  of  the  Erie  Canal  in  preventing  unreasonably  high  rates 
by  our  own  carriers,  and  that  the  competition  is,  therefore, 
in  the  public  interest.  It  is  also  claimed  that  investments 
made  by  our  citizens,  either  directly  in  Canadian  roads  or  in 
the  construction  of  their  connections  in  the  United  States, 
are  entitled  to  consideration. 

Another  important  fact  is  the  reciprocal  privilege  of  con- 
veyance, by  some  of  our  carriers,  of  goods  and  passengers 
by  land  through  portions  of  Canada,  or  through  Canadian 
canals,  under  the  following  provision  of  Canadian  law : 

The  governor  in  council  may,  from  time  to  time,. and  as  occasion 
requires,  make  such  regulations  as  to  him  seem  meet,  with  respect  to 
goods  conveyed  directly  through  the  Canadian  canals  or  otherwise  by 
land  or  inland  navigation,  from  one  part  of  the  frontier  line  between 
Canada  and  the  United  States  to  another,  without  any  intention  of  un- 
lading such  goods  in  Canada,  and  with  respect  to  travelers  in  like  man- 
ner.   .    .    .     (Bevised  Statutes  of  Canada,  1886,  YoL  L,  sec.  246.) 

The  bonding  of  merchandise  in  transit  through  Canada 
was  authorized  by  Act  of  Congress  of  July  28,  1866,  and 
embodied  in  section  3006  of  the  Bevised  Statutes  of  the 
United  States,  which  is  as  follows : 

Imported  merchandise  in  bond,  or  duty  paid,  and  products  or  mann- 
faotures  of  the  United  States,  may,  with  the  consent  of  the  proper 
authorities  of  the  British  Provinces  or  Republic  of  Mexico,  be  trans- 
ported from  one  port  in  the  United  States  to  another  port  therein,  over 
the  territory  of  such  provinces  or  republic,  by  such  routes  and  under 
such  rules,  regulations,  and  conditions  as  the  Secretary  of  the  Treasury 
may  prescribe ;  and  the  merchandise  so  transported  shall,  upon  arrival 
in  the  United  States  from  such  provinces  or  republic,  be  treated  in 
regard  to  the  liability  to  or  exemption  from  duty  or  tax  as  if  the  trans- 
portation had  taken  place  entirely  within  the  limits  of  the  United  States. 

The  term  "port"  is  defined  by  section  2767  of  the  Bevised 
Statutes  as  follows : 

The  word  **  port,"  as  used  in  this  title,  may  include  any  place  from 
which  merchandise  can  be  shipped  for  importation,  or  at  which  merchan- 
dise can  be  imported. 
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The  regulations  of  the  Treasury  Department  in  relation  to 
this  provision  are  as  follows : 

ABTicJiiE  836.  Merchandise  of  domestio  origin,  duty  paid  or  free  of 
duty,  may  be  transported  from  one  port  to  another  of  the  United  States, 
over  the  territory  of  the  Dominion  of  Canada,  with  the  consent  of  the 
proper  authorities,  by  routes  duly  designated  and  bonded  for  snch  pur- 
pose. Cars,  compartments  of  cars,  or  safes,  must  be  specially  appropri- 
ated for  such  transportation,  placed  under  customs  seal  by  an  officer  of 
the  customs  at  the  port  of  departure  in  the  United  States,  and  remain 
thus  sealed  until  they  shall  have  passed  through  such  foreign  territory 
and  again  arrived  in  the  United  States.     (S.  8041.) 

It  is  understood  that,  under  the  regulations  of  the  Treasury 
Department,  a  license  is  issued  by  the  Secretary  to  Cana- 
dian carriers  under  the  privilege  provided  for  by  law  to 
transport  goods  in  bond  through  Canadian  territory. 

The  sixth  section  of  the  Act  to  regulate  commerce  containB 
this  provision : 

And  any  freight  shipped  from  the  United  States  through  a  foreign 
country  into  the  United  States,  the  through  rate  on  which  shall  not  have 
been  made  public  as  required  by  this  Act,  shall,  before  it  is  admitted 
into  the  United  States  from  said  foreign  country,  be  subject  to  onatoms 
duties  as  if  said  freight  were  of  foreign  production  ;  and  any  law  in  con- 
flict with  this  section  is  hereby  repealed. 

This  only  relates  to  the  making  public  of  the  through 
rates,  and  leaves  open  for  controversy  the  question  of  the 
amount  of  the  through  rate  and  its  relations  to  the  contem- 
poraneous rates  of  our  carriers. 

In  view  of  the  fact  that  this  whole  subject  has  undei^one 
thorough  investigation  by  an  honorable  committee  of  one  of 
the  Houses  of  Congress,  this  Commission  offers  no  recom- 
mendation, and  only  sets  forth  some  of  the  leading  facts  and 
circumstances  brought  to  its  attention  in  the  performance  of 
its  duties. 

PROPERTY  TRANSPORTED  BY  CARRIERS  SUBJECT  TO  THE  ACT  TO 
REGULATE  COMMERCE  TO  PORTS  OF  TBANS-SHIPHENT  FOR  PUB- 
POSES   OF  EXPORT. 

Among  the  subjects  of  regulation  provided  for  by  the  Act 
to  regulate  commerce  is  property  transported  to  seaports 
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for  the  purposes  of  export.  The  first  instance  arising  in  the 
exercise  of  this  jurisdiction  on  the  part  of  the  Commission 
occurred  in  the  month  of  April,  1887,  and  was  upon  an 
application  made  by  three  railroad  companies  having  ter- 
minal lines  at  the  city  of  Boston  to  be  allowed  to  continue  a 
method  theretofore  practiced  and  then  existing  of  making 
their  rates  from  interior  western  points  on  grain  and  proviso 
ions  to  Boston,  for  export  through  that  port,  the  same  as  the 
rates  from  such  western  points  to  New  York,  although  the 
distance  was  somewhat  greater,  and  the  rates  upon  the  same 
articles  to  Boston  for  local  consumption  were  higher.  A 
person  interested  in  the  local  grain  and  provision  trade  of 
Boston,  though  not  a  party  to  the  proceeding,  was  heard  in 
favor  of  the  contention  that  any  concessions  made  in  favor  of 
the  export  trade  of  Boston  ought,  in  fairness,  to  be  extended 
to  all  other  persons  to  whom  grain  and  provisions  might  be 
consigned  to  that  city  from  interior  western  markets. 

In  that  proceeding  the  Commission  held  that,  as  explained 
by  the  petitions  and  the  evidence  adduced  in  their  support, 
the  rebate  or  diflference  made  in  favor  of  the  export  traffic 
had  for  its  purpose  the  correcting  of  an  inequality  that  would 
otherwise  exist,  and  which  inequality,  by  making  the  cost  of 
foreign  shipments  by  way  of  Boston  greater  than  by  way  of 
New  York,  would  practically  exclude  shippers  from  the 
advantages  of  the  Boston  route,  though  the  distance  from 
the  interior  points  to  the  foreign  market  would,  practically, 
be  no  greater  by  that  route  than  by  the  other;  and  if  such 
purpose  was  only  to  do  indirectly  what  might  directly  be 
done  by  a  bill  of  lading  issued  at  the  interior  point  of  ship- 
ment for  delivery  of  goods  at  the  foreign  destination,  and  no 
discrimination  was  made  between  persons  engaged  in  foreign 
traffic,  but  the  rebate  or  difference  was  made  impartially  and 
only  as  a  means  of  protecting  the  Boston  route  for  the 
export  trade  against  an  excess  in  charge  that  would  be  ruin- 
ous to  it,  then  it  was  obvious  that  there  was  no  occasion  for 
calling  upon  the  Commission  to  give  sanction  to  a  practice 
that  would  be  legal  without  it ;  that  any  legal  ground  for 
affirmative  action  on  the  part  of  the  Commission  was  pre- 
cluded in  a   proceeding  of  this   character  when  those  who 
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brought  the  practice  to  its  attention  did  so  with  explanations 
of  its  propriety  and  insisting  upon  its  lawfuhiess. 

It  was  further  held  by  the  Commission  in  that  proceeding 
that,  if  what  was  paid  under  the  name  of  a  rebate  was  a 
rebate  in  fact,  as  understood  by  the  second  section  of  the 
interstate  commerce  law,  and  if  the  effect  of  allowing  it  was 
to  impose  upon  some  classes  of  persons  a  greater  charge 
for  the  service  rendered  than  was  imposed  upon  others  for  a 
like  and  contemporaneous  service  under  similar  circum- 
stances and  conditions,  and  so  effected  what  is  described  in 
the  law  as  an  unjust  discrimination,  it  would  be  neither  l^^l 
in  itself,  nor  could  it  be  made  legal  by  any  order,  assent,  or 
permission  given  by  the  Commission.  And  the  Commission 
further  held  that  if  the  exactions  from  Boston  on  local  traffic 
were  excessive,  that  fact  could  only  be  adjudicated  when  some 
one  questions  them  in  a  proceeding  instituted  for  the  pur- 
pose of  a  regular  investigation.  Leave  was  given  to  the 
petitioners  to  withdraw  their  petitions,  and  they  did  so.  No 
complaint  to  the  Commission  has  ever  been  made  against 
this  method  of  dealing  with  the  export  rates  at  Boston  on 
the  part  of  those  interested  or  engaged  in  local  trade  there, 
and  it  has  continued  to  exist  to  this  time. 

On  the  8th  day  of  March,  1888,  the  Commission  issued  a 
general  order  on  this  subject,  as  follows  : 

Every  tariff  of  rates  and  charges  which  a  common  carrier  sabjeot  to 
the  provision  of  the  Act  to  regulate  commerce,  by  itself  or  jointly  with 
uue  or  more  other  carriers,  whether  such  carriers  are  or  are  not  sabjeot 
to  such  Act,  shall  establish  for  the  transportation  of  grain,  flonr,  meal, 
meats,  provisions,  lard,  tallow,  canned  goods,  cotton,  tobacco,  live  stook, 
or  other  articles  of  customary  export,  from  any  point  within  the  United 
States  to  a  seaport  thereof,  or  to  any  point  in  or  on  the  boundary  of  an 
iidjiiceut  country,  or  to  any  foreign  port  or  place,  is  required  to  be  filed 
with  the  Commission,  and  shall  be  made  public. 

In  all  cases  where  a  tariff  is  established  for  such  merohandiae  billed  or 
intended  for  export  by  sea,  and  ocean  rates  are  not  speoified,  either 
because  of  their  fluctuation  or  for  any  other  reason,  so  that  only  the 
charge  for  inland  transportation  is  definitely  fixed,  the  tariff  as  filed  and 
made  public  shall  show  the  rate  charged  by  the  inland  carrier  or  oazrien 
to  the  point  of  export,  including  all  terminal  charges  or  expenses,  and 
shall  also  show  in  what  manner  the  through  rate  to  the  point  of  ultimate 
destination  is  to  be  determined,  whether  by  the  addition  of  the 
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rate  from  time  to  time,  or  how  otherwise.  When  the  rate  is  a  gross  sum 
for  the  transportation  of  freight  from  a  point  within  the  United  States 
to  a  port  or  place  in  a  foreign  country,  the  tariff  as  filed  and  made  pnblic 
ahall  in  every  case  show  what  part  of  the  whole  is  allowed  to  the  carrier 
or  carriers  for  inland  transportation  to  the  point  of  export  by  sea,  inclnd- 
ing  all  terminal  expenses  or  charges  ;  and  if  such  part  is  subject  to  be 
increased  or  diminished,  contingently  or  otherwise,  or  if  in  any  other 
case  the  charge  for  inland  transportation  is  subject  to  any  change  or 
modification  in  case  the  property  carried  is  exported,  the  fact,  and  the 
manner  in  which  the  increase,  diminution  or  change  is  to  be  determined, 
And  the  extent  thereof,  shall  be  stated. 

Every  such  tariff  of  rates  and  charges  shall  be  published  by  plainly 
printing  the  same  in  large  tyx>e  of  at  least  the  size  of  ordinary  pica,  and 
<;opies  thereof  shall  be  kept  for  the  use  of  the  public  in  such  places  and 
in  such  form  that  they  can  be  conveniently  inspected,  at  every  depot  or 
station  of  any  carrier  making  or  issuing  the  same  at  which  any  traflic  to 
which  it  relates  is  received  or  delivered. 

This  order  ^lall  become  operative  on  March  20,  1888. 

Shortly  after  this  a  complaint  was  made  to  the  Commission 
averring,  in  substance,  among  other  things,  that  the  trunk 
lines,  so  called,  under  resolutions  of  their  association,  had 
been  and  were  making  export  rates,  of  which  the  inland  pro- 
portion accepted  by  them  was,  at  the  port  of  New  York, 
often  10  cents  or  more  per  hundred  pounds  less  on  like 
traffic  than  the  published  tariff  rates  charged  at  the  same 
time  to  the  same  port  from  the  interior  points  consigned  to 
New  York  as  its  final  destination,  and  charging  that  this  was 
an  unjust  discrimination  against  the  trade  and  business  of 
New  York.  In  this  and  other  respects  this  contention  involved 
the  rules  that  ought  to  govern  in  making  export  rates  through 
the  port  of  New  York.  After  a  full  investigation  of  the  evi- 
dence and  questions  involved,  the  Commission  decided  that 
the  difference  made  by  the  carriers  between  the  proportion  of 
the  through  rate  from  the  interior  points  to  New  York  on  ex- 
port traffic  destined  to  foreign  countries,  and  the  rate  charged 
contemporaneously  on  the  like  kind  of  traffic  from  the  same 
interior  points  destined  to  New  York,  was  not  justified  by 
any  circumstances  tending  to  show  that  it  was  just  and 
proper,  and  further  decided  that  it  was  an  unjust  and  unlaw- 
ful discrimination  against  the  transportation  terminating  at 
that  port. 
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The  Commission  further  held  that,  under  the  amendments 
of  March  2, 1889,  to  the  statute  requiring  ten  days*  previous 
notice  of  advances  and  three  days'  previous  notice  of  reduc- 
tions in  rates,  they  can  not  be  varied  from  day  to  day,  or 
oftener,  to  meet  fluctuations  in  ocean  rates.  It  was  further 
decided  by  the  Commission  in  that  proceeding,  that  the  only 
practicable  mode  yet  devised  for  making  through  export  rates 
on  shipments  from  the  interior  through  that  port,  as  has 
appeared  by  past  experience,  is  to  add  to  the  established  in- 
land rates  from  the  interior  to  the  seaboard  the  current  ocean 
rates,  and  that  the  published  tariffs  of  the  carriers  should 
show  the  rate  charged  by  the  inland  carrier  or  carriers  to  New 
York  on  freight  billed  or  intended  to  be  billed  for  export^ 
including  all  terminal  charges  and  expenses,  and  should  also 
show  in  what  manner  the  through  rate  to  the  point  of  ulti- 
mate destination  is  to  be  determined,  whether  by  the  addition 
of  the  ocean  rate  from  time  to  time  prevailing,  or  how  other- 
wise. 

On  the  8th  of  March,  1889,  the  Commission  summoned 
each  of  the  railway  carriers  composing  what  is  known  as  the 
Trunk  Line  Association  to  appear  before  the  Commission  on 
the  16th  of  that  month,  for  the  purpose  of  showing  what 
their  export  rates  were,  and  how  these  export  rates  were 
made  by  each  of  them,  and  also  to  give  these  carriers  an. 
opportunity  to  be  heard  concerning  the  manner  of  making^ 
and  publishing  said  rates  in  order  to  comply  with  the  pro* 
visions  of  the  Act  to  regulate  commerce,  as  amended  March 
2,  1889.  At  the  time  appointed  these  carriers  appeared 
before  the  Commission,  and  after  an  elaborate  investigation 
it  appeared  that  all  of  them,  except  a  few,  found  no  difficulty 
in  publishing  their  joint  tariffs,  as  required  by  the  amended 
statute. 

Subsequently,  on  the  23d  of  March,  1889,  the  Commission 
made  a  general  order  in  reference  to  the  publication,  under 
the  amendment  of  March  2, 1889,  of  the  Act  to  regulate  com- 
merce, of  advances  and  reduction  in  joint  rates,  fares,  and 
charges,  in  which,  among  other  things,  it  was  stated  that  the 
Commission  understands  that  tariffs  now  on  file  in  its  office^ 
established  by  carriers    accepting   merchandise    billed    or 


REPORT  OF  THE  INTERSTATE  COMMERCE  COMMISSION.      377 

intended  for  export  by  sea,  are  made  in  compliance  with  its 
order  of  the  date  of  March  8,  1888,  and  whether  they  be 
individual  or  joint  tariffs,  the  requirement  of  notice  of  any 
change  therein  is  the  same  as  in  the  case  of  other  tariffis,  and 
that  imported  traffic  transported  to  any  place  in  the  United 
States  from  a  port  of  entry  or  place  of  reception,  whether  in 
this  country  or  in  an  adjacent  foreign  country,  is  required  to 
be  taken  on  the  inland  tariff  governing  other  freight. 

After  the  publication  of  this  last  order  a  lai^e  number  of 
interstate  carriers  in  the  States  south  of  the  Potomac  and 
Ohio  rivers  requested  an  opportunity  to  be  heard  before  the 
Commission  in  regard  to  the  application  of  this  general  order 
to  their  export  traffic.  Accordingly  notice  was  given  to  them 
to  appear,  and  they  appeared  before  the  Commission  in  a 
general  conference  in  regard  to  this  matter. 

In  this  conference  it  appeared  that  the  principal  article  of 
export  to  the  various  southern  ports  reached  by  these  car- 
riers is  cotton,  though  there  were  exports  of  tobacco  and 
some  other  commodities,  and  that  the  circumstances  and  con- 
ditions  that  had  most  influence  in  affecting  rates  and  pro- 
ducing frequent  fluctuations  that  interfered  with  the  stability 
of  the  inland  tariffs  was  the  vessel  service  at  the  southern 
ports.  It  was  claimed  by  these  carriers  that  the  vessel  ser- 
vice at  the  trunk  line  ports  being  more  ample,  no  material 
difficulty  was  found  in  the  transportation  of  exports  to  the 
seaboard  at  the  established  tariffs,  but  that  the  vessel  service 
at  the  southern  ports  being  more  limited,  it  had  been  neces- 
sary to  apply  various  methods  to  secure  ocean  carriage  for 
export  business.  On  account  of  the  scarcity  of  sea-going 
vessels  at  these  southern  ports,  it  was  claimed  that  this  gave 
rise  to  irregularity  in  rates,  from  the  fact  that  in  the  absence 
of  competition  vessels  were  lai^ely  able  to  exact  terms  to 
suit  themselves,  and  the  fluctuations  in  ocean  rates  affected 
the  stability  of  the  railroad  proportions  of  the  through  rates ; 
and  ocean  service  in  such  cases,  it  was  claimed,  must  in  gen- 
eral be  procured  by  charter  at  a  round  sum  by  contract  for 
their  tonnage  capacity,  with  guaranty  of  a  cargo,  or  by  some 
form  of  subsidy. 

The  real  difficulties  in  the  way  of  maintaining  fixed  inland 
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rates  on  export  traffic  under  such  conditions,  it  was  claimed, 
were  very  great,  if  not  insuperable,  and  that  the  inland  rates 
became  subject  to  the  varying  condition  of  the  ocean  car- 
riage. When  a  ship  is  procured  at  such  a  port  by  charter 
or  any  of  the  other  methods  named,  it  becomes  necessary  to 
furnish  a  cargo  as  speedily  as  possible  in  order  to  save 
charges  for  demurrage,  and  the  consignment  of  this  freight 
is  hastened  to  the  port  to  fill  the  vessel  quiokly,  and  even 
taken  at  a  reduced  through  rate,  in  some  instances  shrinking 
considerably  the  inland  proportion,  and  the  same  vessel  fre- 
quently carries  the  same  kind  of  goods  at  many  different 
rates. 

In  consequence  of  these  conditions,  a  method  came  into 
use,  and  has  prevailed  over  a  lai^e  number  of  the  Southern 
States,  of  an  export  rate  made  every  day  to  be  in  force  as  to 
export  rates  for  the  succeeding  twenty-four  hours,  based  on 
the  vessel  facilities  in  the  southern  ports  and  their  ocean 
rates,  and  on  the  lowest  combination  of  the  inland  and  ocean 
rates  from  the  interior  point  of  shipment  to  the  foreign  mar- 
ket on  a  through  rate  made  up  in  this  manner.  The  through 
rate  thus  made  has  no  reference  to  the  established  inland 
rate  for  consignment  at  the  seaboard,  and  this  method,  it  was 
claimed,  had  worked  satisfactorily,  had  produced  no  friction 
or  competitive  contentions  among  the  rail  lines,  and  was 
maintained  by  all  of  them. 

The  ports  at  which  the  conditions  described  are  claimed 
to  exist  are  all  Atlantic  and  Gulf  ports,  from  the  Chesapeake 
Bay  to  those  in  Texas,  and  the  property  upon  which  the  rates 
are  affected  by  these  conditions  is  chiefly  cotton,  although 
they  apply  to  some  extent  to  tobacco.  Cotton  formerly  had 
its  chief  outlets  for  export  through  New  Orleans  and  Mobile  ; 
it  also  went  to  a  considerable  extent  through  Savannah  and 
Charleston.  The  enlargement  of  the  territory  in  which  cot- 
ton is  produced,  and  the  greatly  increased  rail  facilities  over 
which  it  is  transported  at  low  rates  have  materially  changed 
former  conditions,  and  cities  and  towns  in  the  interior,  like 
Memphis  and  others,  have  become  points  of  shipment  on 
through  bills  to  foreign  countries,  and  a  large  proportion  of 
the  product  is  shipped  in  that  manner. 
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There  was  evidence  tending  to  show  the  existence  of  the 
<;laiins  thus  insisted  upon  by  these  carriers,  while,  on  the 
other  hand,  some  of  the  roads  in  Arkansas  and  Texas  found 
no  difficulty  in  maintaining  rates  for  ten  days,  and  that  the 
law  requiring  notice  of  ten  days  for  advances  and  three  days 
for  reductions  could  be  complied  with  without  detriment  to 
their  business.  But  the  investigation  was  not  completed 
for  causes  hereinafter  stated. 

On  this  account,  and  in  view  of  the  fact  that  the  Commis- 
sion had  recognized  that  there  might  be  substantially  different 
conditions  and  circumstances  affecting  export  traffic  in  differ- 
ent parts  of  the  country,  as  was  indicated  by  the  decision  of 
the  Commission  in  the  case  of  the  port  of  Boston  above  men- 
tioned, the  Commission  has  not  yet  made  any  decision  in 
regard  to  the  Southern  export  traffic,  but  has  waited  until 
there  could  be  further  investigation  and  consideration  of  that 
subject.  The  local  consignments  of  cotton  to  these  Southern 
ports  were  small  as  compared  with  the  through  export  traffic, 
and  no  complaint  whatever  had  been  made  against  the  differ- 
ence in  these  rates.  Further  investigation  of  it  was  a  matter, 
therefore,  of  far  less  importance  than  many  others  which  were 
pending,  and  which  since  then  have  continually  engrossed 
the  attention  of  the  Commission ;  and  for  want  of  time  orig- 
inating from  these  causes  this  investigation  has  not  been 
completed.  It  is  not  apprehended  that  this  adjustment  will 
be  attended  by  the  difficulties  that  many  of  the  carriers 
imagine.  No  opinion  in  regard  to  it  is  now  expressed  by 
the  Commission  for  obvious  reasons  plainly  indicated  by  the 
facts  stated.  At  the  same  time,  it  is  deemed  proper  to  lay 
the  substance  of  the  evidence  thus  taken  before  Congress  in 
this  annual  report. 

Questions  arising  in  regard  to  export  rates  are  and  must 
continue  to  be  of  very  great  importance,  and  often  extremely 
embarrassing  until  this  subject  is  finally  determined  and  set- 
tled at  ports  upon  the  different  coast  lines  of  the  country. 
Thus  far  no  question  of  this  kind  has  come  before  us  as  to 
export  traffic  going  through  the  ports  on  the  Pacific  slope,  in 
which  there  is  indeed  a  large  and  growing  commerce. 

If  the  statute  should  expressly  provide  that  the  published 
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tariff  rate  from  interior  points  to  sea-ports  must  be  the  same 
whether  the  property  transported  is  for  local  delivery  at  such 
sea-port  or  for  the  purposes  of  export  from  such  sea-port, 
leaving  the  rates  from  such  port  to  the  foreign  destination  to 
be  such  as  the  unrestrained  competition  of  vessels  might  set- 
tle, then  there  would  be  no  more  difficxdty  in  regulating 
inland  transportation  of  property  to  a  sea-port  for  the  pur- 
poses of  export  than  there  would  be  in  the  case  of  domestic 
traffic.  The  difficulty  in  its  regulation  under  the  statute  at 
present  arises  in  cases  where  a  through  rate  is  chained  from 
the  interior  point  of  shipment  through  the  port  of  trans- 
shipment to  the  foreign  market,  made  sometimes  as  a  gross 
through  rate,  but  most  usually  as  a  through  rate  in  which 
the  inland  rate  is  added  to  the  prevailing  ocean  rate. 

In  either  event,  as  the  ocean  rates  daily  and  often  hourly 
fluctuate  in  the  competitive  strife  of  vessels,  and  are  subject 
to  no  regulation  whatever,  the  inland  or  rail  proportion  of  the 
through  rate  has  no  fixed  stability,  but  fluctuates  with  the 
ocean  rates,  and  by  manipulation  of  the  vessel  rates  a  margia 
may  be  created  for  preferential  rates  and  secret  arrangementa 
for  the  benefit  of  individuals  or  of  traffic  by  which  the  law 
can  easily  be  violated  without  detection.  At  the  port  of  New 
York  the  Commission  met  this,  as  far  as  possible,  by  requir- 
ing that  inland  rates  of  rail  carriers  to  that  port  should  be 
the  same  on  traffic  for  export  as  on  that  intended  for  local 
consignment  there.  And  at  New  York,  as  well  as  other  ports^ 
the  Commission  met  this,  as  far  as  possible,  by  requiring  the 
published  tariffs  of  the  rail  carriers  to  show  the  proportion 
of  the  through  rate  from  the  interior  points  of  shipment  to- 
the  port  of  trans-shipment.  But  as  remedies  these  are  not 
sufficient  to  adequately  check  the  evils  we  have  enumerated.. 
Whatever  the  rule  of  the  statute  is  to  be  upon  a  subject  like 
this  should  be  indicated  in  plain  and  unmistakable  terms.. 
Whether  that  rule  as  above  made  at  the  port  of  New  York 
shall  be  the  same  for  all  the  ports  of  the  country,  namely^ 
that  the  proportion  of  the  inland  rate  on  export  traffic  shall 
not  be  less  than  the  inland  tariff  rate  to  the  port  of  trans- 
shipment on  traffic  not  for  export,  or  whether  the  law  shall 
be  held  flexible  as  to  the  modes  of  business  of  carriers  at 
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some  of  these  ports  under  the  conditions  by  which  they  are 
surrounded,  or  what  the  rule  shall  be  upon  the  entire  subject, 
is  respectfully  submitted  to  the  wisdom  of  Congress,  to  deter- 
mine now  or  after  further  investigation  and  report  of  the 
<3ommission  in  the  future. 

THE  RELATIONS  OF  LAKE  AND  RAIL  TRANSPORTATION. 

When  the  Congress  was  given  power  to  regulate  commerce 
Among  the  States,  railroads  had  no  existence.  To  whatever 
extent  the  regulation  so  provided  for  was  intended  to  include 
transportation  or  transportation  chaises,  it  must  have  had 
special  reference  to  the  then  existing  transportation  methods, 
which  were  mainly  by  lake,  river  or  coastwise  carriers. 

The  regulation  for  which  provision  is  made  in  the  Act  to 
regulate  commerce  does  not  apply  to  commerce  as  it  was 
conducted  when  the  power  to  regulate  was  conferred.  The 
Act  applies  to  water  transportation  only  when  "  used  under  a 
common  control,  management  or  arrangement  for  a  continu- 
ous carriage  or  shipment "  in  connection  with  a  railroad  and 
as  part  of  a  line  or  route  of  which  another  part  is  a  railroad, 
and  leaves  carriers  engaged  in  transportation  wholly  by  water 
independent  of  regulation. 

The  exemption  of  so  considerable  a  part  of  transportation 
from  the  operations  of  the  law  is  a  serious  hindrance  to  the 
regulation  of  that  which  the  Act  includes. 

The  construction  and  maintenance  of  the  way  or  track  is  a 
principal  item  in  the  cost  of  railway  transportation,  while  the 
permanent  way  over  navigable  waters  is  free  from  expense  or 
is  maintained  at  public  cost.  In  water  transportation,  car- 
riers provide  only  the  vessel  or  vehicle  of  carriage.  There  is 
therefore  a  wide  difference  in  the  cost  of  rail  and  boat  ser- 
vice, and  water  transportation  charges  can  be  very  much  the 
lower  and  be  remunerative. 

Carriers  by  water  are  not  required  to  publish  rates,  and  are 
under  no  restrictions  as  to  rebates,  discriminations,  or  as  to 
chaises  proportioned  to  distance.  No  stability  is  required 
in  their  chaises,  which  may  fluctuate  as  often  as  the  exigen- 
•cies  of  business  rivalries  dictate  or  the  necessities  for  traffic 
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render  expedient.  Whenever  rail  and  water  transportation 
are  in  direct  competition,  a  reduction  of  rail  rates  to  meet  the 
water  chaises  is  regarded  as  essential  to  secure  any  part  of 
the  traffic.  Independent  or  unregulated  water  transportation 
in  parts  of  the  country  is  so  influential  in  many  ways  as  to 
be  the  cause  of  demoralization  in  rail  rates  as  well  as  to 
afford  the  basis  of  inequalities  between  localities  having  the 
appearance  of  unjust  preference. 

These  are  some  of  the  effects  of  unregulated  water  trans- 
portation. Its  usefulness  must  not  be  in  the  least  impaired^ 
but  it  is  both  expedient  and  just  that  it  should  be  so  far  reg- 
ulated as  to  prevent  its  demoralization  of  other  transportation. 
This  requires  carriers  by  lake,  river  and  coastwise  to  publish 
and  maintain  tariffs  as  do  carriers  by  rail,  and  be  alike  sub- 
ject to  the  general  provisions  of  the  Act. 

Only  one  of  the  five  great  lakes  on  our  northern  border  is- 
wholly  within  our  territorial  limits,  but  upon  all  the  fluctua- 
tions of  unregulated  rates  and  charges  are  so  frequent  as  to 
create  confusion  and  uncertainty  in  charges  on  railroad  traffic. 
The  "  trunk  lines,*'  or  railroad  carriers  from  the  lakes  to  the  At- 
lantic coast,  own  and  control  eighty  or  more  boats,  with  an  esti- 
mated tonnage  capacity  for  the  season  approximating  200,- 
000,000  tons.  These  boats  are  used  in  connection  with  the 
roads  and  under  a  common  control  or  management  for  continu- 
ous carriage  or  shipment  from  Chicago,  Duluth  and  other  west- 
em  lake  ports  to  tide-water  at  New  Tork,Philadelphia  and  other 
eastern  cities.  These  continuous  carriers,  lake  and  rail,  are 
thus  made  subject  to  the  Act  and  required  to  publish  their* 
rates  and  charges,  together  with  proposed  increases  or 
reductions.  Some  of  the  roads  west  of  the  lakes  are  operated 
in  connection  with  boats  under  a  common  control  for  contin- 
uous shipments  to  Buffalo,  Erie  and  eastern  lake  ports,  thu» 
forming  a  line,  part  rail  and  part  water,  subject  to  the  Act. 

In  addition  to  the  boats  used  in  through  transportation  in 
connection  with  the  roads  and  subject  to  the  Act,  a  large- 
part  of  the  lake  transportation  is  by  independent  transit 
companies  or  individual  and  separate  vessels  not  subject  to^ 
the  Act.  Two  or  more  of  the  roads  which  carry  between  lake- 
ports  and  tide- water  cities  are  each  wholly  within  one  State,. 
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and  when  carrying  locally  between  points  in  the  same  State 
from  lake  to  sea  are  not  subject  to  the  Act. 

The  carriage  of  products  is  large  from  lake  ports  in  Minne^ 
sota,  Wisconsin  and  Illinois  to  sea-going  vessels  at  Montreal 
by  lake,  canal  and  river,  all  independent  of  regulation. 
Transportation  part  rail  and  part  water,  not  subject  to  regu- 
lation, is  conducted  by  lake  boats,  in  connection  with  Cana- 
dian roads  or  roads  partly  in  Canada,  from  western  lake 
ports  to  eastern  lake  ports  in  the  United  States  and  in 
Canada. 

Boats  cross  the  lake  in  three  or  four  days.  They  carry 
package  and  general  freights,  but  the  tonnage  is  largely  grain, 
flour  and  provisions — very  largely  bulk  grain.  In  a  recent 
investigation  it  was  claimed  on  the  authority  of  the  Chicago 
Board  of  Trade  reports,  that  of  47,000,000  bushels  of  com 
shipped  east  from  Chicago  last  year  7  of  every  10  were  by 
lake. 

The  customary  lake  and  rail  rates  from  Chicago  and  west- 
em  lake  ports  to  New  York  and  other  eastern  sea-port  cities 
are  about  one-fifth  lower  than  the  all-rail  rates.  While  that 
relation  is  maintained  the  rates  are  considered  regular. 
When  agreements  to  maintain  rates  have  been  made  between 
all-rail  and  part  rail  and  water  carriers,  it  has  been  usually 
on  something  like  that  basis.  This  conceded  difference  in 
rates  indicates  the  estimate  of  the  advantages  of  rail  ship- 
ments and  of  the  lower  cost  of  lake  transportation. 

Under  the  present  state  of  the  law,  products  may  be  car- 
ried from  States  west  of  the  lakes  to  Montreal  and  other 
Canadian  ports,  as  also  to  New  Nork  and  Philadelphia,  for 
consumption,  distribution  or  export,  by  routes  so  free  from 
all  regulation,  that  carriers  over  regulated  routes  may  not 
know  the  rates  with  which  they  must  compete.  Grain  can 
be  shipped  from  western  Minnesota  over  a  road  wholly  within 
that  State  to  the  lake,  over  the  lakes  to  Buffalo,  and  from 
thence  over  a  road  wholly  within  one  State  to  the  sea-board. 
It  can  be  shipped  in  the  same  way  to  and  across  the  lakes  to 
Erie,  Pa.,  thence  to  tide-water  at  Philadelphia,  the  carriage 
in  both  cases,  when  not  under  a  common  arrangement,  being 
free  from  regulation.    The  all-rail  carrier  of  freight  between 
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the  same  places  must  conform  to  the  provisions  of  the  Act 
on  every  one  of  the  1,500  miles  over  which  the  freight  must 
pass. 

A  very  small  reduction  in  regular  rates  by  lake  or  rail  car- 
riers not  subject  to  regulation  is  sufficient  to  divert  traffic 
from  the  lines  of  rival  carriers  by  lake  or  rail,  or  both  com- 
bined. Such  reductions  need  not  be  published,  but  may  be, 
and  are,  made  without  notice  to  competing  carriers  required 
by  the  Act  to  publish  their  rates  and  any  intended  reduc- 
tions. To  carriers  finding  their  business  so  diverted  the 
temptation  is  strong  to  recover  a  share  of  the  business,  fre- 
quently stronger  than  the  restraining  provisions  of  the  law, 
which  does  not  apply  to  their  competitors  and  rivals.  The 
result  is  disturbance  and  disorder  in  railroad  service,  with 
uncertainty,  instability  and  inequality  in  rates  and  charges. 

RAIL   TRANSPORTATION  NOT  SURJECT  TO  THE  LAW. 

In  former  reports  the  Commission  has  called  attention  to 
the  fact  that  not  all  transportation  by  rail  is  made  subject  to 
the  Act  to  regulate  commerce.  The  Act  carefully  limits  its 
operation  to  certain  specified  carriers,  and  the  terms  are  such 
as  are  believed  not  to  include  the  express  companies  regarded 
as  common  carriers.  Carriers  exclusively  by  water  are  also 
omitted.  These  omissions  extend  to  a  considerable  part  of 
the  internal  commerce  of  the  country,  and  must  therefore 
prove  to  some  extent  an  embarrassment  in  the  enforcement 
of  the  Act.  This  subject,  having  been  sufficiently  covered 
by  what  has  been  said  heretofore,  is  alluded  to  in  this  place 
only  for  its  bearings  upon  what  will  be  said  in  this  connec- 
tion regarding  transportation  by  rail  by  those  carriers  not 
made  subject  to  the  Act.  Independent  water  transportation 
is  treated  elsewhere  in  this  report. 

As  regards  transportation  by  rail  by  carriers  not  subject  to 
the  Act,  it  is  proper,  in  the  opinion  of  the  Commission^  that 
a  free  and  full  expression  of  the  embarrassments  attending 
their  exclusion  should  be  placed  before  Congress.  This  is 
not  done  for  the  purpose  of  asking  any  additional  or  different 
legislation  from  what  now  exists,  but  only  that  the  subject 
may  be  fully  understood  in  relations  not  hitherto  explained. 
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The  Constitution  of  the  United  States,  in  Section  VIII  of 
Article  I,  provides  that  the  Congress  shall  have  power  "  to 
regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral States,  and  with  the  Indian  tribes."  No  question,  there- 
fore, can  arise  of  the  authority  of  Congress  to  make  its 
legislation  as  broad  as  the  power  itself.  In  undertaking  the 
regulation  of  commerce  bj  rail,  legislators,  both  State  and 
National,  have  been  dealing  with  a  subject  that  in  many 
respects  was  so  different  from  any  other  with  which  they 
have  occasion  to  deal,  that  the  ordinary  rules  and  analogies 
could  not  possibly  be  applied  to  the  full  extent;  every  step 
taken  has  been  persistently  opposed  by  the  interests  to  be 
affected ;  and  it  has  been  universally  felt  that  the  legislation 
hitherto  adopted  could  not  in  all  respects  be  final,  but  has 
been  rather  initial,  and,  though  important  and  in  the  right 
direction,  constitutes  only  steps  towards  an  ultimate  solution 
of  what  is  commonly  spoken  of  as  th«  "railroad  problem." 
No  one  who  has  given  proper  thought  to  the  subject  now 
deems  that  problem  fully  solved ;  every  one  who  has  studied 
it  candidly  sees  that  further  action  in  the  line  of  the  existing 
statute  is  necessary  for  the  purposes  of  a  complete  solution. 
When  the  Act  to  regulate  commerce  was  adopted  there 
were  in  many  of  the  States  and  Territories  laws  for  the  regu- 
lation of  State  and  Territorial  commerce  by  rail.  These  laws 
preceded  any  action  by  the  General  Government  on  the  sub- 
ject, and  in  many  respects,  unquestionably,  there  has  been 
useful  State  and  Territorial  regulation.  There  is  no  doubt 
in  the  minds  of  the  Commission  that  very  valuable  service 
has  been  performed  by  these  State  and  Territorial  boards 
under  the  laws  conferring  powers  upon  them.  In  some  cases 
the  benefits  have  been  universally  acknowledged,  and  in 
others,  where  complaints  have  been  made  against  them,  it  is 
probable  that  these  have  been  exaggerated  and  sometimes 
unfounded.  When  the  Act  was  passed  Congress  was  very 
careful  not  to  interfere  with  the  working  of  these  commis- 
sions, and  shaped  its  legislation  so  as  to  leave  a  clear  field 
for  action  to  the  State  and  Territorial  authorities.  No  doubt 
this  was  in  part  from  a  recognition  of  the  valuable  work  these 
authorities  had  performed.    It  may  also  in  part  have  come 
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froup  a  well-founded  belief,  in  which  this  Commission  folly 
shares,  that  no  single  body  of  men,  acting  as  a  national  com- 
mission, could,  with  any  strong  probability  of  success,  under- 
take the  regulation  of  commerce  by  rail  for  the  whole  countxy 
without  the  assistance  of  State  or  other  local  commissions  or 
boards.  There  may  likewise  have  been  constitutional  con- 
siderations. But  whatever  the  motives  were,  it  is  plain  that 
the  Act  to  regulate  commerce  falls  short  of  completely  cover* 
ing  the  field  of  regulation.  > 

The  railroads  of  the  country  do  not  constitute  one  separate 
national  system  and  separate  State  and  Territorial  systems 
operating  independently  of  each  other.  There  are  a  great 
many  railroads  in  the  country  that  do  not  extend  beyond  the 
limits  of  a  single  State,  but  there  are  very  few  of  them  that 
are  not  by  affiliation  and  at  least  partial  control  connected 
with  roads  that  are  interstate.  It  is  doubtful  if  there  is  a 
single  railroad  in  the  country  that  does  not  to  some  extent 
participate  in  interstate  traffic,  and  which,  if  left  to  be  a  law 
to  itself,  or  subjected  to  laws  which  differ  from  the  Act  to 
regulate  commerce,  may  not  be  a  disturbing  element  in  the 
enforcement  of  that  Act.  There  is  no  such  thing  as  a  com- 
plete and  harmonious  regulation  of  interstate  commerce  by 
rail  when  a  part  of  the  carriers  by  rail  are  governed  by  one 
set  of  laws  and  other  parts  are  left  to  the  regulation  of  laws 
which  are  materially  different.  Still  less  can  there  be  com- 
plete and  harmonious  regulation  when  even  upon  interstate 
roads  there  is  regulation  of  a  part  of  the  traffic  by  one  set 
of  laws  and  another  part  by  another  materially  different.  An 
interstate  road  takes  little  or  no  notice  of  State  lines  in  the 
management  of  its  business.  State  traffic  and  interstate 
traffic  are  taken  upon  the  same  trains,  under  the  same  man- 
agement ;  the  freight  and  passage  moneys  are  received  into 
the  same  treasury ;  the  expenses  of  transportation  are  paid 
by  the  same  officers,  from  the  same  fund ;  and  it  would  be 
impossible  for  the  officers  of  the  road  to  determine  with 
accuracy  the  cost  or  the  profit  of  the  State  business  as  dis- 
tinguished from  the  interstate. 

The  State  regulation,  unless  the  State  law  should  be  sub- 
stantially identical  with  the  Federal  law  to  regulate  commerce 
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in  all  essential  points,  would,  of  necessity,  if  enforced,  con- 
stitute to  some  extent  a  regulation  of  the  interstate  traffic. 
State  rates  must  often  necessarily  affect  interstate  rates.  The 
State  rate  from  East  St.  Louis,  for  example,  to  Chicago  might 
affect  the  interstate  rate  to  Chicago  and  to  Milwaukee  as 
well ;  and  it  might  affect  the  interstate  rates  to  all  towns  that 
to  any  extent  are  the  competitors  of  Chicago  in  the  traffic  to 
which  they  relate.  Indeed,  to  some  extent  it  might  often 
affect  rates  from  the  Missouri  river  to  the  Atlantic  seaboard. 
State  regulation  in  regard  to  safety  appliances  might,  if 
enforced,  constitute  a  regulation  of  interstate  traffic  to  some 
extent,  unless  the  railroads  were  required  to  separate  in  their 
trains  all  State  from  interstate  traffic ;  but  this  could  not  be 
done  without  greatly  increasing  the  present  cost  of  rail  trans- 
portation. We  shall  not  take  the  space  to  multiply  instances 
here,  though  we  might  give  them  in  great  number,  to  show 
how  State  regulations  might  enter  and  occupy  the  sphere  of 
Congressional  power.  One  illustration  in  this  connection^ 
however,  we  deem  it  proper  to  mention. 

The  Act  to  regidate  commerce  was  intended  to  bring  to  an 
end  the  gross  abuses  attending  the  free  transportation  of  per- 
sons. To  a  considerable  extent  it  has  done  so.  But  very 
largely  the  carriers,  and  especially  the  strong  systems,  where 
the  abuse  has  been  greatest,  have  endeavored  to  avoid  the 
law  by  falling  back  upon  State  protection,  and  shielding 
themselves  under  an  unrestricted  authority  to  issue  passes 
as  they  pleased  within  the  limits  of  a  single  State.  Three 
of  the  large  railroad  systems  of  the  country,  when  called 
upon  by  the  Commission  to  make  an  exhibit  of  the  passes 
issued  by  them,  declined  to  do  so,  on  the  ground  that  the 
passes  issued  were  limited  in  their  operation  to  the  bounds 
of  a  single  State,  and  therefore,  as  was  claimed,  this  Com- 
mission could  take  no  cognizance  of  them.  The  Commission 
believes  that  if  this  position  can  be  maintained  it  greatly 
impairs  the  efficiency  of  the  law,  and  the  abuses,  the  dis- 
criminations, and  the  corruptions  which  before  were  so  fla- 
grant will,  to  some  extent  at  least,  continue.  If  the  New 
York  Central  or  the  Pennsylvania  Bailroad  Companies  can 
thus  issue  passes  at  discretion,  it  is  impracticable  to  enforce 
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the  law  as  against  their  competitors.  It  is  idle  to  say  the 
passes  do  not  affect  interstate  traffic.  There  is  generally 
some  purpose  of  indirect  profit  or  advantage  in  issuing  them, 
and  the  managers  of  the  roads  who  make  the  issue  do  not 
attempt  to  limit  the  benefit  to  any  one  class  of  the  traffic, 
and  could  not  if  they  would.  And  if  they  in  this  manner 
avoid  the  law,  it  can  not  be  effectively  enforced  against  their 
competitors,  even  if  the  latter  did  not  dispute  their  obliga- 
tions to  comply  with  it  strictly. 

What  is  said  as  to  free  transportation  may  be  said  as  to 
rebates  also.  Sometimes  in  cases  which  come  before  the 
Commission,  a  canier  admits  that  it  gives  rebates  on  the 
traffic  taken  up  and  laid  down  within  a  State,  but  insists 
upon  its  right  to  do  so,  because  there  is  no  law  of  the  State 
prohibiting  it.  Nevertheless,  this  rebate  affects  the  rates 
upon  interstate  traffic,  and  a  competing  road  whose  traffic  is 
taken  a  little  further,  and  over  the  State  line,  may  be  com- 
pelled to  give  rebates  accordingly,  or  to  surrender  important 
business.  It  certainly  can  not  be  expected  to  surrender  the 
business  willingly,  and  while  the  State  law  permits  the  rebate 
the  interstate  canier  will  see  no  moral  wrong  in  giving  one 
also.  Indeed,  it  may  be  said  that  in  all  particulars  where  the 
Act  tp  regulate  commerce  contains  prohibitions,  or  estab- 
lishes penalties  which  do  not  exist  under  State  laws  for  cor- 
responding conduct,  the  interstate  carrier  is  tempted  to  find 
excuses  for  violations  and  evasions  under  shelter  of  the  less 
stringent  State  laws. 

By  reference  to  the  brief  notice  of  the  meeting  with  State 
railway  commissioners,  which  will  be  found  in  another  part 
of  this  report,  it  will  be  seen  that  the  State  commissions  have 
felt  the  great  difficulties  attending  the  want  of  entire  har- 
mony between  State  and  national  laws,  and  a  committee  of 
five  State  railroad  commissioners  was  then  appointed  to  con- 
sider the  subject  and  report  to  the  next  conference  upon  the 
best  plan  to  obtain  harmony  in  railroad  legislation.  The 
time  has  not  yet  been  fixed  for  the  meeting  of  the  confer- 
ence to  which  that  committee  will  report,  but  it  will  probably 
be  held  next  spring.  The  bringing  about  of  that  harmony 
by  a  substantial  re-enactment  of  the  Act  to  regulate  com- 
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merce  by  all  the  States  and  Territories  would  to  a  large 
extent  relieve  the  whole  subject  of  the  difficulties  at  present 
attending  it,  and  would  go  very  far  towards  a  solution  of  the 
railroad  problem.  Possibly  such  a  re-enactment  may  in 
time  occur,  but  we  have  deemed  it  our  duty  at  this  time,  and 
as  accounting  in  great  part  for  any  imperfect  execution  of  the 
law,  to  bring  to  the  notice  of  Congress  some  of  the  difficul- 
ties necessarily  encountered  by  reason  of  the  fact  that  the 
Act  to  regulate  commerce  does  not  cover  the  whole  transpor- 
tation business  of  the  country.  A  statement  showing  State 
roads  that  claim  they  are  not  subject  to  the  Act,  and  there- 
fore not  required  to  report  to  the  Commission,  is  given  in 
Appendix  9. 

CONSOLIDATION — ABSORPTION  OF  WEAKER  LINES  BY  THE  STRONGER. 

The  tendency  in  recent  years  towards  the  aggregation  and 
combination  of  capital  invested  in  various  of  the  larger  busi- 
ness pursuits  has  been  so  marked — such  aggregations  are  so 
subject  to  misuse,  and  when  misused  are  so  potent  for  mis- 
chief— that  every  new  indication  of  the  growth  of  this  ten- 
dency leaves  the  public  less  free  from  apprehension.  This 
is  so  true  as  to  all  transactions  between  railroad  corporations 
that  any  working  arrangement  or  agreement  for  the  estab- 
lishment of  through  lines,  by  which  expenses  may  be  avoided 
and  the  public  served,  is  subject  to  more  or  less  distrust. 

Whether  because  of  some  abuses  in  railroad  management 
when  in  conducting  interstate  commerce  the  carriers  were  a 
law  unto  themselves,  or  whether  for  some  other  reason,  the 
fact  seems  to  be  that  every  railroad  combination  in  the  direc- 
tion of  unity  of  interest  or  unity  of  control  provokes  such 
suspicion  as  to  warrant,  if  it  does  not  require,  explanation. 

The  tendency  to  consolidation  of  railroads  and  to  the 
absorption  of  the  weaker  by  the  stronger  lines  has  been 
sometimes  ascribed  to  the  Act  to  regulate  commerce  or  some 
of  its  provisions.  It  has  been  so  ascribed  by  those  of  such 
experience  as  to  entitle  their  opinions  to  consideration. 

The  tendency  to  the  combination  and  concentration  of 
other  great  interests  is  scarcely  older  than  the  Act  to  regu- 
late commerce,  to  which  such  interests  are  not  subject. 
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Combiuations  and  uuificatious  of  railroad  properties  had 
their  origin  as  early  as  railroad  investment  was  of  sufficient 
magnitude  to  invite  them.  They  had  so  advanced  when  the 
Act  was  passed  that  the  railroads  outnumbered  the  companies 
operating  them  two  to  one.  Both  before  and  since  the  Act 
was  in  force  the  tendency  to  such  combination  and  unity  has 
kept  well  up  with  the  increasing  ability  of  the  proprietors 
and  managers  of  one  road  to  buy  or  control  another. 

With  an  average  annual  railroad  inve^itment  approximat- 
ing $400,000,000,  and  a  corresponding  increased  railroad 
mileage,  there  are  each  year  more  roads  for  consolidation, 
increased  opportunities  for  absorption,  new  and  greater 
inducements  for  combination.  Yet  the  proportion  of  combi- 
nations effected  was  greater  before  than  after  the  Act.  Con- 
sidered separately  for  the  period  of  nine  years  since  the  last 
census,  the  number  of  roads  merged  annually  in  the  seyen 
years  before  the  Act  was  nearly  double  the  number  annually 
merged  in  the  two  years  thereafter.  The  combinations  for 
these  nine  years,  and  how  effected,  appear  in  the  following 
statement,  which,  with  the  subsequent  statements,  is  taken 
from  the  best  obtainable  data : 

C*ON80LIDATION8,  ETC.,  TO  DeOEMBBK  81,  1888,  OF  ROADS  THAT  WBHB  OpBBAT- 

iNG  Companies  on  June  30, 1880. 

How  acquired.  1880.  1881.  1882.  1883.  1884.  1885.  1886.  1887.1888. 
Consolidated,  absorbed 

and  merged 33  53        11         9         7       5         9       9          7 

Controlled,  leased  and 

operated 69  28        40        22        12      23        12      15        21 

Purchased 13  8          3         5          1        2         2        2          4 

Total 115        89        54        86       20     30       28      26        88 

Re-organizations    and  —      —        — 

changes  in  name 77         4         3         55        12      11  3 

RECAPITULATION. 

Total  for  nine  years. 425 

Average  per  year 47 

Total  for  seven  years  preceding  1887 867 

Average  per  year 52 

Total  for  two  years  (1887  and  1888) 68 

Average  per  year 29 

Total  for  three  years  (1880,  1881  and  1882) 258 

Average  per  year 86 
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Total  for  three  years  a883,  1884  and  1885) 86 

Average  per  year 28 

Total  for  three  years  (1886,  1887  and  1888) 81 

Average  per  year 27 

The  latest  union  of  railroad  interests  which  has  attracted 
public  attention,  and  of  which  this  Commission  has  been 
advised,  is  that  of  the  Union  Pacific  with  the  Chicago  k 
North-Westem.  This  alliance  is  an  agreement  for  the  inter- 
change of  through  business,  the  establishment  of  through 
lines  by  which  the  interests  of  the  companies  may  be  pro- 
moted, and  the  public  convenience  served.  It  provides  for 
the  interchange  and  continuous  carriage  of  freights  from  the 
place  of  shipment  to  the  place  of  destination  over  5,000  miles 
and  more  of  the  Union  Pacific  system,  and  more  than  4,000 
miles — all — of  the  Chicago  &  North-Westem  system.  The 
arrangement  as  to  through  carriage  and  interchanges  for  that 
purpose  does  little,  if  any,  more  than  give  effect  to  one  pur- 
pose of  the  law.  Such  a  continuous  carriage  is  favored  by 
the  third  and  seventh  sections  of  the  interstate  commerce 
Act.  Except  as  to  interchange  of  business  and  continuous 
carriage  the  two  companies  and  systems  seem  as  free  from 
the  control  of  each  other  as  before  such  union. 

Substantially  all  the  consolidations  and  absorptions  made 
by  the  two  companies  or  systems  preceded  the  Act,  or  resulted 
from  contracts  which  preceded  it. 

The  authorized  mileage  of  the  Union  Pacific  proper,  as 
constructed,  was  less  than  2,000  miles,  which  was  increased 
to  more  than  6,000  miles  through  its  affiliated  and  controlled 
lines. 

The  Chicago  &  North-Westem  acquired  and  commenced 
operating  119  miles  of  road  at  the  date  of  its  organization 
in  1859,  and  had  less  than  500  miles  in  1866.  By  absorp- 
tion, purchase,  or  otherwise,  it  had  acquired  control  of  more 
than  3,500  miles  in  1886. 

The  Pennsylvania  Bailroad  Company,  a  corporation  of 
that  State,  authorized  at  first  to  construct  a  road  less  than 
250  miles  long,  between  two  of  its  principal  cities,  grew  into 
a  vast  system,  extending  into  and  across  several  States  of 
the  Union.  'Its  entire  mileage,  including  main  and  branch, 


392     BEPORT  OF  THE  INTERSTATE  COMMERCE  COMMISSION. 


owned  and  leased  lines,  was  less  than  500  miles  in  1861.  In 
1880  it  included  nearly  4,000  miles.  In  every  year  since  then 
it  has  added  to  its  mileage  not  more  annually  after  than  before 
the  Act.  By  extension,  purchase,  absorption,  or  other 
arrangement,  its  control,  directly  or  through  affiliated  com- 
panies, embraces  more  than  7,000  miles. 

The  progress  made  by  the  two  companies  or  systems  last 
named,  in  acquiring  control  of  roads  of  other  companies  and 
increased  mileage,  is  indicated  in  the  following  statement : 

SUMMABT  OF  NUMBEB  AND  MHiEAOB   OF  BOADS   OF  PSNNBTLTAZaA  ST8IKM 

Acquired,  in  Yeabs  Indicated,  to  June  80,  1889. 

(RoadB  omitted  for  which  proper  data  are  lacking.) 


Pennsylvania 
Railroad.* 

Tear.  No.  Miles. 

Prior  to  1880 §26    §1,158.87 


1880. 
1881. 
1882. 
1883. 
1884. 
1885. 
1886. 
1887. 
1888. 
1889 


2 
1 
3 
1 
3 
2 
3 
2 
2 
4 


111.54 
47.82 

181.48 

6.75 

99.40 

128.36 
60.26 
14.24 

115.57 
7.95 


PennsylTania 
Company.t 

No.  MUes. 

1118    112,614.30 
2        243.15 


1 
2 


28.15 

122.08 
67.58 


TotaLt 
No.       MUM. 

44    8,778.17 
4       854.e» 
47.82 
18L48 
e.76 
99.40 
166.51 

ease 

186.82 

188.10 

7.95 


1 
8 
1 

8 
B 
8 
8 

4 
4 


Total 49      1,932.24       24      3,075.21        78  |5,007.45 

SUMMABY    OF    NuifBEB  AND   MiLEAOE   OF     BOADS  OF    CmCAOO  k   NoBXH- 

Western  Railway  Company  Acqxtibed,  in  Years  iNDicATSDy  to  Jumb 

30,  1889. 

[RoadB  omitted  for  which  proper  data  are  lacking.] 
Year.  No.       Milee.  Year.  No.  UHm. 

1864 3      486.70  1884 11      2,068.02 

1867 1      105.00  1885 

1871 1        48.80  1886 


*  The  charter  (1846)  authorized  the  construction  of  a  road  from  Harriilrarg,  Pa.,  to 
Pittsburgh,  Pa.,  the  length  of  which,  when  completed,  was  848.2  miles;  the  flnt  aeetum 
from  Harrisburg,  Pa.,  to  Lewistown,  Pa.,  60.6  miles,  was  opened  September  1,  ISM. 
Mileage  owned  and  controlled  June  80,  1889,  approximately,  4,118.7S. 

t  Mileage  in  1871,  the  year  of  organization,  796.20.  Mileage  June  80,  1881,  apprOKl* 
mately,  8,381.27, 

t  Total  mileage  owned  and  controlled  by  Pennsylvania  system  June  80, 188t,  approzt» 
mately.  7,495.02. 

{ Subsequent  to  1860. 

I  Subsequent  to  1868.  Includes  ten  roads,  l,566.Si  miles;  controlled  throQfli  owiiww 
ship  of  stock  ;  no  information  as  to  date  acquired. 
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1877 

1 

28.00 

1887 

....     5 

109.40 

1880 

2 

72.72 

1888 

.    .    .    .            iB 

79.64 

1881 

•  •••••          • 

1889 

.    .    .   .           ^ 

41.16 

1882 

3 

487  44 

1883 

•  *••••     %f 
4 

190.03 

Total 

35 

*3, 731.91 

What  is  said  of  the  Chicago  &  North- Western  and  of  the 
Pennsylvania  may  be  said  of  the  Louisville  &  Nashville,  the 
Lake  Shore  &  Michigan  Sonthem,  the  New  York  Central, 
and  is  substantially  true  of  the  railroad  system  of  this  coun- 
try as  well  as  of  other  countries.  Bailroad  consolidations 
and  combinations  first  challenged  public  attention  in  other 
countries,  where  they  were  the  cause  of  great  apprehension. 
Twenty  years  ago  they  were  made  the  subject  of  investiga- 
tion  by  a  royal  commission  in  England. 

In  view  of  the  facts,  it  would  seem  that  the  cause  for  rail- 
road consolidations  must  be  looked  for  elsewhere  than  in  the 
restrictive  provisions  of  the  Literstate  Commerce  Act,  while 
it  is  suggested  with  much  reason  that  these  restrictive  pro- 
visions are  themselves  the  result  of  behavior  in  railroad  man- 
agement. 

The  Act,  in  its  main  provisions,  declares  in  substance  that : 

To  be  lawful,  charges  for  railroad  services  must  be  reason- 
able and  just. 

To  take  a  greater  or  less  compensation  from  one  person 
than  from  another  for  a  like  service  is  unjust  discrimination 
and  unlawful. 

To  give  unreasonable  preference  to  persons,  localities,  or 
kinds  of  traffic,  to  the  disadvantage  of  other  persons,  locali- 
ties or  kinds  of  traffic,  is  unlawful. 

To  make  the  greater  charge  for  a  shorter  distance  trans- 
portation service  lawful  there  must  be  exceptional  circum- 
stances which  make  it  just. 

Combinations,  contracts,  and  agreements  between  different 
and  competing  roads  for  pooling  their  freights  or  dividing 
any  part  of  their  earnings  is  unlawful. 

*  lu  addition  to  wtiat  appears  in  table,  it  should  be  stated  that  this  company  owns 
stock  of  the  Chicago,  St.  Paul,  Minneapolis  A  Omaha  RaUway  Company,  l,8ia88  miles, 
to  the  amount  of  $14,700,000,  in  total  stock  of  $84,000,198.08,  over  $10,000,000  of  said  owned 
stock  having  been  acquired  in  1882.  Mileage  of  Chicago  A  North- Western  Railway  Com> 
pany  at  date  of  organization,  June  7, 1860,  lli).80 ;  mileage  owned  and  controlled  Juno 
80, 1889, 4;83a88. 
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To  be  lawful,  schedules  of  fares  and  charges,  as  well  as  of 
increases  and  reductions  in  fares  and  charges,  must  be  posted 
and  kept  open  to  public  inspection. 

Combinations,  contracts,  agreements,  or  devices  to  prevent 
the  carriage  of  freights  being  continuous  from  pkce  of  ship- 
ment to  place  of  destination,  are  unlawful. 

A  provision  of  the  third  section  of  the  Act  declares : 

Every  common  carrier  subject  to  the  provisions  of  this  Act  dudl, 
according  to  their  respective  powers,  afford  all  rea80iiable»  proper,  and 
equal  facihties  for  the  interchange  of  traffic  between  their  respective 
lines,  and  for  the  receiving,  forwarding,  and  delivering  of  passengers  and 
property  to  and  from  their  several  lines  and  those  connecting  therewith, 
and  shall  not  discriminate  in  their  rates  and  charges  between  such  con- 
necting  lines. 

Of  the  restrictive  and  chief  provision  of  the  Act  given 
above,  that  which  makes  the  pooling  of  freights  and  the 
division  of  earnings  of  competing  lines  unlawful  is  usually 
credited  with  being  the  efficient  cause  as  well  of  objection- 
able railroad  consolidations  and  absorptions  as  of  hurtful 
instability  of  fares  and  charges.  It  is  so  credited  on  the 
assumption  that  hurtful  competition,  especially  between 
stronger  and  weaker  lines,  can  only  be  prevented  by  the 
pooling  of  freights,  the  division  of  earnings,  and  the  guar- 
anties to  be  secured  through  such  poolings  and.  divisions. 
Weaker  lines  are  indirect  lines,  longer  lines,  and  lines  requir- 
ing more  time  and  affording  inferior  facilities  and  accommo- 
dations. Previous  to  the  enactment  of  these  restrictive  meas- 
ures prohibiting  pooling  and  the  division  of  freights  and 
earnings  of  competing  lines,  it  was,  in  consideration  of  the 
maintenance  of  agreed  fares  and  charges  between  the 
stronger  and  weaker  lines,  the  practice  of  the  stronger  to 
guaranty  to  the  weaker  an  agreed  division,  share,  or  propor- 
tion of  business.  When  shippers  patronized  the  stronger 
lines  at  the  agreed  rates  to  such  extent  that  the  weaker  linen 
failed  to  obtain  their  conceded  share  of  the  business  and 
earnings,  the  stronger  lines  accoimted  for  and  made  good 
the  deficiency  from  their  own  receipts.  On  the  assumption 
that  the  agreed  rates  were  no  more  than  reasonable,  the 
amount  realized  by  the  stronger  lines  was  less  than  reason- 
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able  compensation  for  their  services  to  the  extent  of  snch 
deficiency.  But  it  being  assumed  that  reasonable  compensa- 
tion for  the  transportation  sendees  they  rendered  remained 
to  the  stronger  lines  after  making  good  the  guaranty  to  the 
weaker,  the  amount  i^ecessary  to  make  good  such  deficiency 
was  necessarily  derived  from  charges  in  excess  of  such  rea- 
sonable compensation.  In  this  view  the  practice  was  inter- 
preted as  resulting  in  excessive  charges  on  shipments  made 
by  the  public  as  a  means  of  paying  weaker  lines  for  joining 
the  stronger  in  maintaining  exorbitant  rates.  So  interpreted, 
the  practice,  or  guaranty  based  on  agreed  divisions  of  busi- 
ness, was  condemned  and  prohibited  by  the  Act  to  regulate 
<;ommerce. 

This  provision  of  the  Act  making  it  unlawful  to  divide  busi- 
ness or  earnings,  deprived  the  stronger  lines  as  well  of  the 
ability  as  of  the  legal  right  to  guaranty  to  the  weaker  lines  a 
conceded  share  of  business  when  the  guaranty  could  no 
longer  be  made  good  from  charges  regarded  as  excessive. 

CONSOLIDATION — INTERCHANOE  OF  TRAFFIC. 

For  any  advantage  of  which  the  roads  were  deprived  by 
these  restrictive  provisions,  it  is  believed  an  equivalent  was 
intended  to  be  given  in  the  equal  facilities  for  the  inter- 
<;hange  of  traffic  and  for  receiving  and  forwarding  persons 
and  property  under  the  above-cited  provision  of  section  3 
of  the  Act. 

Since  its  last  annual  report  to  the  Congress  the  Commis- 
sion has  made  investigation  of  a  complaint  under  this  pro- 
vision of  section  3  of  the  Act,  made  by  the  Little  Bock  & 
Memphis  Bailroad  Company  against  the  East  Tei;inessee, 
Virginia  &  Georgia  Bailroad  Company,  and  the  Iron  Moun- 
tain &  Southern  Bailway  Company. 

The  western  terminus  of  one  line  of  the  East  Tennessee, 
Virginia  &  Georgia  Bailroad  Company  is  Memphis,  Tenn. 
From  Memphis  the  road  of  the  Little  Bock  &  Memphis  Bail- 
road Company  extends  to  Little  Bock,  Ark.  From  Little 
Bock  a  division  of  the  road  of  the  St.  Louis,  Iron  Mountain 
&  Southern  Bailway  Company  runs  to  Texarkana  and  other 
points  in  Texas  and  the  Southwest. 
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These  companies  had,  previous  to  June,  1888,  established 
and  until  then  maintained,  a  through  line  over  their  several 
roads  or  lines,  for  the  transportation  of  persons  and  property 
from  and  to  points  on  the  lines  of  said  companies,  or  any  of 
them,  and  connections  in  the  Statea  west  of  the  Mississippi 
river  to  and  from  points  on  said  companies'  lines  and  cou- 
nections  east  of  the  Mississippi.  When,  in  June,  1888,  said 
Iron  Mountain  Company  had  constructed  and  completed  a 
line  of  its  own  from  Little  Bock  to  Memphis,  it  would  no 
longer  maintain  the  through  line  over  the  road  of  the  Little 
Bock  Company ;  but,  claiming  that  the  public  could  be  well 
served  over  a  through  line  from  Texas  and  points  west  to- 
Tennessee  and  points  east,  of  which  through  line  its  own 
line  from  Little  Bock  to  Memphis  should  be  part,  the  Lron 
Mountain  Company  insisted  on  the  substitution  of  the  Little 
Bock  &  Memphis  section  of  its  own  line  for  the  line  of  the 
Little  Bock  Company. 

The  East  Tennessee,  Virginia  &  Oeorgia  joined  the  Iron, 
Mountain  Company  in  establishing  such  a  through  line,  and 
thereafter  both  refused  fco  interchange  with  the  Little  Bock 
Company  traffic  passing  over  it  and  destined  to  points  on 
the  through  line  they  had  maintained  with  it  previous  to 
June,  1888. 

The  Little  Bock  Company  complained  of  this  as  a  refusal 
to  afford  it  the  equal  facilities  for  the  interchange  of  traffic 
which  it  alleged  to  be  its  lawful  right  under  said  provision  of 
section  3  of  the  Act,  and  insisted  that  the  other  companies 
should  afford  it  facilities  equal  to  the  facilities  they  afford 
each  other,  and  for  the  same  equal  rates  and  charges. 

On  investigation,  the  Commission  found  the  through  line 
or  route  of  which  the  Little  Bock  &  Memphis  Company's 
line  had  been  a  part,  to  be  more  direct  and  shorter  than  that 
substituted  for  ifc,  that  it  was  a  reasonable  and  convenient 
route,  and  its  re-establishment  would  be  in  the  public  inter- 
est. Its  discontinuance  by  the  other  companies  subjected 
the  public  to  increased  cost  and  greater  delays  in  trans- 
portation. Their  refusal  to  continue  or  re-establish  it,  while 
they  maintained  another  through  line  from  and  to  the  same 
points,  was   a  denial  of  proper  and  equal  facilities  for  the 
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interchange  of  traffic,  for  receiving,  forwarding,  and  deliver- 
ing passengers  and  property,  and  a  discrimination  in  rates 
and  charges  between  connecting  lines.  The  opinion  of  the 
Commission  expressed  the  belief  that  under  such  conditions 
it  was  the  intention  of  the  Congress,  in  the  third  section  of 
the  Act,  to  secure  to  the  Little  Bock  &  Memphis  Company, 
or  other  companies  under  like  conditions,  the  proper  and 
equal  facilities  so  denied,  by  providing  for  the  establishment 
and  maintenance  of  through  lines  over  connecting  lines  with- 
out discrimination  in  rates  and  charges  as  between  such  con- 
necting lines ;  but  the  Commission  held  that  when,  as  in  this 
case,  the  companies  having  connecting  lines  objected  to 
forming  through  lines  with  another  company,  some  method 
of  procedure  was  necessary  to  establish  such  through  line 
and  fix  the  terms  upon  which  it  was  to  be  maintained,  and 
the  Act  provided  no  procedure  to  fix  such  terms  or  by  which 
such  through  line  could  be  established. 

The  omission  to  make  legal  provision  for  through  linea 
limits  transportation  over  the  line  of  the  Little  Bock  &  Mem- 
phis Company  to  local  traffic.  This  results  primarily  from 
the  construction  of  a  line  between  Memphis  and  Little  Bock 
by  the  Lron  Mountain  Company,  when  the  line  of  the  Little 
Bock  Company  was  ample  for  the  traffic,  through  as  well  as 
local.  The  Lron  Mountain  Company  now  has  substantially 
all  the  through  business.  The  business  of  the  Little  Bock 
-Company  had  been  largely  through  traffic,  without  which  the 
local  business  was,  and  still  is,  insufficient  for  the  successful 
operation  of  its  road.  To  obtain  through  business  under 
the  present  state  of  the  law,  the  company  must  extend  its 
line  from  Little  Bock  to  Texas  and  southwestern  territory 
already  reached  and  adequately  served  by  the  Iron  Mountain 
line.  A  necessary  result  would  be  the  support  and  mainten- 
ance of  two  roads  where  one  is  ample  for  the  traffic,  and  can 
render  the  service  with  more  profit  to  the  carrier  and  lower 
<;o8t  to  the  public.  A  result  not  unheard  of  would  be  a  hos- 
tile and  possible  disastrous  competition  between  the  compa- 
nies to  be  followed  by  an  alliance  hostile  to  the  public. 

Should  the  Little  Bock  Company,  in  view  of  necessary  or 
possible  results,  find  itself  unable  or  unwilling  to  so  extend 
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its  liiie,  it  must  await  the  development  of  a  traffic  merely 
local  and  yet  inadequate  to  the  suitable  and  proper  mainten- 
ance of  its  road,  or  submit  to  the  absorption  of  its  line  as  an 
affiliated  line  or  feeder  to  a  stronger  line. 

The  status  of  the  Little  Bock  &  Memphis  Bailroad  Com- 
pany in  its  relations  to  connecting  lines  and  the  results  of 
such  relations  is  sufficiently  explanatory  of  the  status  and 
relations  of  all  other  independent  roads,  or  roads  of  a  local 
character,  in  respect  of  their  relations  with  connecting  lines, 
which  are  the  same  as  they  were  before  the  Act  to  r^pilate 
commerce. 

COMPLAINTS  AGAINST  THE  WORKINGS  OP  THE  LAW. 

In  some  cases  within  the  year  complaint  has  been  publidj 
made  by  manufacturers  or  other  large  dealers  whose  busi- 
ness has  not  been  satisfactorily  profitable,  that  the  fact 
was  due  wholly  or  in  part  to  the  Interstate  Commerce  Law^ 
which  was  wrong  in  theory,  because  it  took  from  the  carriers 
tlie  power  to  sell  their  services  at  pleasure.  Such  a  com- 
plaint is  aimed  at  the  vital  principle  of  the  law;  it  does 
unquestionably  take  away  from  the  carriers  the  power  to  sell 
their  services  at  pleasure  and  require  them  to  perform  service 
for  all  persons,  trades,  occupations,  localities  and  communi- 
ties with  entire  impartiality.  It  was  chiefly  because  they 
formerly,  in  selling  their  services  at  pleasure,  discriminated 
grossly,  generally  in  favor  of  large  dealers,  that  the  (Govern- 
ment interfered.  Common  justice  required  the  interference. 
The  discriminations  were  sometimes  so  great  that  the  differ- 
once  in  the  rates  paid  by  two  dealers  sharply  competing  in 
tlie  same  line  of  business  were  sufficient  to  make  the  one 
]>rosperous  and  send  the  other  to  bankruptcy ;  and  as,  in  the 
bargain  for  services  the  larger  dealer  always  had  the  most  to 
offer,  it  was  the  smaller  dealer  that  was  commonly  pushed  to 
tlie  wall ;  so  that  the  sale  of  their  services  at  pleasure  by  the 
carriers  was  continually  adding  to  the  force  of  other  circum- 
stances  which,  without  regard  to  merit  or  ability,  were  assist* 
ing  to  make  the  rich  richer  and  the  poor  poorer.  It  was  the 
belief  of  Congress  that,  in  so  far  as  the  requirement  of  impar- 
tiality in  the   service   of  carriers  by  rail  would  haye  that 
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effect,  this  tendency  should  be  checked ;  and  the  law  being 
just  in  itself  the  complaint  of  a  dealer  that  it  takes  away  his 
ability  to  build  up  a  prosperity  on  the  special  bargains  he 
could  make  with  carriers  is  a  compliment  to  the  law,  not  a 
reproach. 

Other  complaints  have  occasionally  been  made,  traceable 
to  a  discontinuance  of  methods  or  practices  intended  to  be 
corrected  by  the  law.  Quite  naturally  the  law  will  be  com- 
plained of  by  any  interest  that  has  profited  either  by  sharing 
the  earnings  of  the  railroads  or  by  any  special  advantages. 
Such  interests  have  much  at  stake  and  are  therefore  desirous 
to  be  let  alone.  The  law  is  looked  upon  unfavorably  when 
it  interferes  to  protect  the  public  directly  by  its  prohibitions, 
or  indirectly  by  liberating  carriers  from  injurious  methods. 
The  primary  purpose  of  the  law  doubtless  is  that  the  service 
of  the  public  by  the  carriers  shall  be  just  and  impartial. 
But  that  is  not  all.  It  contemplates  that  carriers  shall  free 
themselves  from  burdens  that  diminish  their  capacity  for 
cheaper  and  better  service  to  the  public.  An  enumeration 
of  these  includes  ticket  brokers,  commissions  to  ticket  agents 
and  to  freight  solicitors,  special  cars  owned  by  shippers  or 
by  private  car  companies,  with  payment  of  excessive  car 
mileage,  adjunct  properties  of  doubtful  value  owned  or 
invested  in  by  managers,  service  for  express  companies,  free 
transportation  of  persons,  and  others  that  might  be  named. 

Complaints  that  have  their  origin  in  a  misuse  of  corporate 
powers,  or  practices  injurious  to  carriers  or  to  the  public, 
are  not  arguments  against  the  propriety  of  the  law.  Bail- 
roads  are  public  instrumentalities,  and  the  public  is  con- 
cerned in  the  manner  in  which  their  affairs  are  managed,  as 
well  as  the  service  they  render.  As  common  carriers  they 
are  expected  to  supply  suitable  and  adequate  accommoda- 
tions for  the  business  on  their  lines,  and  to  so  perform  their 
service  as  not  to  afford  preference  to  some  nor  cause  preju- 
dice to  others.  They  are  expected  to  do  their  business  with 
their  own  corporate  agencies,  and  not  to  delegate  their  duties 
to  independent  and  often  irresponsible  parties  acting  as 
middle-men  between  the  carriers  and  the  public.  For  con- 
tinuous carriage  by  connecting  routes  all  reasonable  facilities 
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are  expected  to  be  afforded.  In  short,  railroads,  as  the  nec- 
essary highways  of  the  country,  are  expected  to  keep  in  view 
the  purpose  for  which  their  franchises  were  granted,  and, 
while  guarding  their  revenues  with  fidelity  to  their  corporate 
interests,  to  make  the  public  service  their  constant  aim,  and 
to  so  manage  their  affairs  that  the  service  shall  be  impartial 
and  reasonable. 

FEDERAL  REGULATION  OF  SAFETY  APPLIANCES. 

Personally  concerned  as  every  man  is  in  the  safety  of 
travel,  the  subject  of  railroad  accidents  has  always  had  the 
greatest  popular  interest.  That  the  facts  are  quite  sufficient 
to  warrant  this  interest  may  be  seen  from  the  following  fig- 
ures taken  from  the  annual  reports  of  the  railroads  of  the 
country  to  the  Commission  for  the  year  ending  June  30, 1888. 
There  were  reported  for  that  year  deaths  and  injuries  to  per- 
sons as  follows : 

Passengers  killed 316 

Passengers  injured 2,138 

Employees  killed 2,070 

Employees  injured 20,148 

Other  persons  killed 2,897 

Other  persons  injured 3,602 

Total  persons  killed 6,282 

Total  persons  injured 26,888 

But  the  reports  do  not  cover  the  total  mileage  of  the 
country — only  92.792  per  cent,  of  it.  If  the  accident  rate 
was  the  same  on  the  roads  not  reporting,  the  total  number 
killed  was  5,693,  and  the  total  injured  27,898.  These  are  the 
returns  made  by  the  railroad  companies  themselves,  and  they 
can  not  well  be  suspected  of  exaggeration.  Neither  is  there, 
on  the  other  hand,  any  reason  to  suppose  that  they  are  not, 
in  most  cases,  complete  and  prepared  with  perfect  good  faith. 

A  thought  strikingly  suggested  by  these  figures  is  that 
accidents  to  passengers  take  up  an  undue  proportion  of  the 
public  attention.  Not  only  are  casualties  to  employees  sev- 
eral times  more  numerous,  but  they  are  concentrated  upon  a 
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comparatiyelj  small  class,  each  individual  of  which  under- 
goes considerable  hazard.  Some  estimate  of  how  great  this 
hazard  is  in  the  case  of  one  class  of  employees  may  be  made 
from  the  records  of  the  Brotherhood  of  Railroad  Brakemen, 
an  organization  that  has  for  one  of  its  objects  the  insurance 
of  its  members  against  death  or  total  disability.  During  the 
year  1888  the  average  membership  of  this  brotherhood  was 
10,052.5.  Insurance  has  been  paid  upon  114  deaths  and  53 
total  disabilities,  the  result  of  injuries  received  from  railroad 
cars  during  that  year.  In  the  same  time  there  were  only  31 
deaths  and  6  total  disabilities  from  natural  causes.  These 
data  are  taken  from  the  printed  assessment  notices  of  the 
order.  Thus  one  in  every  88  of  the  members  of  this  organi- 
zation is  killed  yearly,  and  one  in  60  suffers  either  death  or 
total  disability.  It  appears  also  that  a  brakeman  has  only 
31  chances  in  145,  or  1  in  4.7  of  being  allowed  to  die  a  nat- 
ural death. 

Exception  may  perhaps  be  taken  to  this  conclusion,  on  the 
ground  that  brakemen  are  mostly  young  and  vigorous  men 
not  likely  to  die  from  natural  causes ;  but  surely  this  view  of 
the  case  is  not  more  satisfactory  than  the  other.  No  record 
is  kept  showing  the  number  of  lesser  injuries  received,  but  if 
the  ratio  of  killed  to  woimded  is  taken  as  the  same  as  that 
which,  according  to  the  figures  quoted  above,  holds  good  in 
accidents  to  railroad  employees  over  the  country  at  large — 
namely,  1  to  9.73 — the  number  of  those  receiving  injuries 
serious  enough  to  be  reported  to  the  Commission  would  be, 
exclusive  of  the  killed,  1,109,  or  1  in  9  of  the  members  of 
the  order*  It  would  appear  from  this  result  that,  besides 
running'great  danger  of  death,  a  brakeman  will,  on  the  aver- 
age, be  injured  once  for  every  nine  years  of  service.  It 
sliould  be  said  that  this  brotherhood  includes  quite  a  num- 
ber of  conductors  and  others  whose  occupation  is  less  dan- 
gerous than  that  of  brakemen,  so  that  the  hazard  to  brake- 
men  is  presumably  somewhat  greater  than  here  shown.  It 
is  probable  that  no  occupation  followed  in  this  country 
by  any  large  class  surpasses  in  danger  that  of  the  railway 
brakemen. 

It  having  been  ui^ed  upon  the  Commission  from  several 
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quarters,  but  more  particularly  by  the  State  railroad  commis- 
sioners at  the  convention  in  March,  that  there  was  a  neces- 
sity for  some  sort  of  national  action  in  matters  relating  to 
safety  on  railroads,  an  investigation  of  the  subject  was  begun 
in  the  spring  of  the  present  year.  Although  information  has 
been  obtained  principally  from  miscellaneous  sources,  two 
circulars  have  been  issued  making  inquiry  concerning  mat- 
ters of  special  importance.  The  first,  dated  April  1,  dealt 
especially  with  automatic  freight-car  couplers,  and  called  not 
only  for  facts  but  for  technical  opinion.  It  was  addressed 
to  the  heads  of  the  car-building  departments  of  all  the  lead- 
ing roads.  The  second,  issued  May  17,  concerned  the  gen- 
eral subject  of  Federal  regulation  of  the  mechanical  features 
of  railroad  working,  and  was  intended  to  call  out  from  those 
best  informed  and  most  interested  the  fullest  discussion  of 
that  subject  and  of  the  facts  bearing  upon  it.  It  was  addressed 
to  all  State  railroad  commissioners,  to  the  grand  masters  of 
the  chief  organizations  of  railroad  employees,  and  to  a  num- 
ber of  railroad  experts  and  others  who  were  known  to  have 
made  special  study  of  the  matters  in  question.  A  number  of 
the  replies  to  this  circular  were  prepared  with  much  care 
and  have  great  value,  being  in  fact  thoughtful  discussions  of 
the  matters  suggested  by  the  circular,  written  from  various 
points  of  view  by  men  of  ability  and  special  knowledge. 
Both  of  these  circulars,  together  with  most  of  the  matter 
elicited  by  them,  will  be  found  in  Appendix  10. 

The  question  of  the  prevention  of  loss  of  life  and  limb  on 
railways  has  received  study  of  late  years  from  various  quar- 
ters. It  has  been  carefully  investigated  by  the  various  State 
commissions,  whose  reports  have  served  as  a  guide  to  l^s- 
latures,  to  public  sentiment,  and  often  to  the  railroads  them- 
selves. In  no  direction  has  inventive  and  executive  mechan- 
ical genius  been  more  active,  or,  on  the  whole,  more  success- 
ful. Some  of  the  American  inventors  are  not  unworthy  to 
be  classed  with  Stephenson  himself  for  what  they  have  done 
to  aid  and  perfect  railway  transportation.  But  perhaps  the 
most  important  work  of  all,  as  far  as  mechanical  appli- 
ances are  concerned,  has  been  done  by  the  Master  Car  Bidld- 
ers*  Association,  an  organization  little  known  to  the  general 
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public,  developed  by  the  railway  corporations  themselves  to 
meet  certain  requirements  of  modem  railroading.  This  asso- 
ciation meets  annually,  and,  as  regards  one  of  its  most  impor- 
tant purposes,  may  be  not  inappropriately  described  as  a 
federal  assembly  of  car-shops,  in  which  each  railroad  corpo- 
ration has  a  voice,  proportioned  to  the  number  of  cars  it 
owns,  in  determining  upon  those  standards  of  uniform  con- 
struction which  extensive  interchange  of  cars  makcH  neces- 
sary. The  conclusions  of  this  body  are  recommendatory, 
and  not  binding  upon  its  members,  its  careful  methods  of 
procedure  likely  to  assure  the  best  results,  and  the  econo- 
mies dependent  upon  uniform  construction  being  relied  upon 
to  support  its  recommendations.  Any  improvement  in  safety 
appliances,  then,  which  depends  for  its  success  upon  uniform 
action  by  railroads  all  over  the  country,  and  the  most  impor- 
tant do  so  depend,  must  first  secure  the  approval  of  the 
Master  Car  Builders'  Association. 

The  importance  of  this  association  will  further  appear 
in  the  course  of  a  brief  sketch  of  some  of  the  problems 
relating  to  public  safety  which  apparently  call  for  solution 
through  national  legislation. 

AUTOMATIC   FREIGHT-CAR  COUPLERS. 

The  subject  of  automatic  freight-car  couplers  deserves 
first  mention  because  of  the  large  number  of  lives  lost  and 
limbs  maimed  in  coupling  cars,  because  these  accidents  are 
not  of  a  sort  to  attract  the  public  attention  they  deserve,  and 
because  there  seems  to  be  a  practicable  remedy.  No  satis- 
factory statistics  exist  of  the  number  killed  and  injured  in  this 
kind  of  accident.  For  the  year  ending  June  30, 1888,  326 
deaths  and  6,827  injuries  were  reported  to  the  Commission 
as  due  to  this  cause,  but  these  numbers  are  somewhat  less 
than  the  true  ones,  for  the  reason  that  part  of  the  roads 
reporting  keep  no  record  which  distinguishes  coupKng  acci- 
dents from  the  total  number.  The  danger  of  stepping  in 
front  of  a  moving  car  to  guide  a  link  into  a  pocket  is  suffi- 
ciently plain,  and  such  a  method  of  coupling  has  been  con- 
sidered for  many  years  a  reproach  upon  railroad  construc- 
tion.    Nor  is  the  danger  of  it  the  only  objection  to  the  link- 
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aud-pin  system.  It  is  both  expensive  and  mechanicallj 
defective.  The  pins,  being  loose  and  of  some  valne,  are 
constantly  being  lost  and  stolen.  The  coupling  process  is 
cumbrous  and  slow.  If  the  cars  coupled  are  not  of  the  same 
height,  one  tends  to  hang,  as  it  were,  upon  the  other,  often 
to  the  damage  of  both  cars.  The  play  or  "  loose  slack " 
which  each  link  permits  causes  every  car  to  be  started  with 
a  jerk,  sometimes  violent  and  injurious  to  both  cars  and 
freight. 

It  is  a  mistake,  however,  to  imagine  that  these  difficulties 
are  easily  remedied,  or  that  there  have  been  until  very 
recently  automatic  devices  against  which  serious  or  fatal 
objections  could  not  be  brought.  Although  some  thousands 
of  couplers  have  been  patented,  the  difficulty  has  been  not 
to  choose  among  good  ones,  but  to  find  any  good  one.  Nor 
can  any  mechanic,  however  great  his  experience,  judge  by 
looking  at  a  coupUng  device  or  by  merely  mechanical  tests, 
what  defects  it  may  have.  The  conditions  are  so  complex 
that  only  various  and  extended  trial  in  actual  service  will 
determine  the  merits  of  a  coupler,  and  many  wKich  gave  the 
greatest  promise  have  failed  in  such  a  trial.  Nor  is  it  pos- 
sible, consistently  with  public  safety  or  with  railroad  inter- 
est, to  neglect  the  non-mechanical  consideration,  most  diffi- 
cult of  all  to  satisfy,  namely,  that  automatic  couplers  to  be 
successful  must  be  of  a  uniform  type  throughout  the  country. 
It  is  not  at  all  necessary  that  they  be  of  the  same  patent,  but 
they  must  couple  automatically  with  one  another.  That  this 
uniformity  is  essential  follows  directly  from  the  fact  that 
freight  trains  are  made  up  of  a  mixture  of  cars  from  many 
railroads,  and  that  it  is  more  dangerous  to  couple  two  auto- 
matic couplers  of  distinct  types  than  to  couple  with  the  link 
and  pin.  In  fact,  it  is  the  difficulty  of  obtaining  this  uni- 
formity that  now  offers  the  most  serious  obstacle  to  the  pro- 
gress of  automatic  couplers,  and  supports  the  demand  of  rail- 
way employees  for  some  authoritative  action. 

Although  the  deaths  and  mutilations  occurring  in  coupling 
cars  had  been  repeatedly  discussed  in  the  reports  of  State 
commissions,  and  railroads  had  been  urged  to  move  more 
vigorously  towards  adopting  automatic  couplers,  the  first 


BEPOBT  OF  THE  INTERSTATE  COHMEBCE  COMMISSION.      405 

legislative  action  was  taken  by  Connecticut  in  1882.  The 
statute  provided  that  automatic  couplers,  approved  by  the 
railroad  commission,  must  be  placed  on  all  new  cars,  under 
a  penalty.  A  statute  nearly  identical  in  its  provisions  was 
enacted  by  Massachusetts  in  1884.  In  that  year,  also,  the 
legislature  of  New  York  passed  a  law  that  after  July  1,  1886, 
no  couplers  other  than  automatic  should  be  placed  upon  any 
new  freight  car  to  be  built  or  purchased  for  use  in  the  State. 
In  1885  a  statute  quite  similar,  naming  the  same  date,  July 
1,  1886,  was  enacted  in  Michigan.  Besides  these  of  some 
years  ago,  we  have  quite  recently  a  New  York  statute, 
approved  June  16,  1889,  which  provides  that  after  November 
1,  1892,  it  shall  be  unlawful  for  railroads  to  run  any  of 
their  own  cars  in  that  State  unless  equipped  with  automatic 
couplers. 

It  may  be  said  of  the  earUer  statutes  that  their  greatest 
usefulness  was  probably  in  showing  the  railroad  companies 
that  public  sentiment  was  earnest  on  the  subject  and  required 
that  something  be  accomplished.  Uniformity  was  not  fur- 
thered, since  different  commissions  approved  different  coup- 
lers. The  laws  could  not  well  be  enforced  upon  roads  only 
partly  in  the  State.  Many  persons,  including  the  present 
Connecticut  commissioners,  believe  that  the  mixture  of  link 
couplings  with  a  number  of  different  automatic  types  tended 
to  increase  rather  than  diminish  coupling  accidents. 

Attention,  however,  had  been  directed  to  the  matter,  and  in 
1884  it  was  the  subject  of  earnest  and  thorough  discussion  by 
the  Master  Car  Builders'  Association,  and  definite  progress 
was  then  made  in  the  adoption  of  a  resolution  that  "  the  ver- 
tical plane  type  of  coupler  was  mechanically  the  best." 

A  "vertical  plane"  coupler,  it  may  be  explained,  is  one 
that  permits  an  up  and  down  sliding  motion  between  the  two 
parts,  making  it  impossible  for  one  car  to  hang  or  drag  down 
upon  another,  as  may  happen  with  a  link  coupling.  From 
this  time  the  activity  of  the  association,  chiefly  through  its 
executive  committee,  was  continuous  and  careful.  A  com- 
petitive test  held  by  the  committee  in  September,  1885,  one 
of  the  conditions  of  which  was  that  each  coupler  tested  must 
be  fitted  as  for  actual  service  to  at  least  two  cars,  resulted  in 
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the  selection  of  twelve  couplers  for  further  trial.  The  prin- 
cipal points  determined  by  the  test  were  facility  of  coupling 
and  uncoupling  under  difficult  conditions,  as  on  sharp  cnrres, 
and  strength  to  resist  concussion. 

In  1886  and  in  the  spring  of  1887  tests  of  continuous  brakes 
for  freight  trains  were  carried  on  at  Burlington,  Iowa,  under 
the  direction  of  a  committee  of  the  Master  Car  Builders* 
Association,  and  on  a  very  large  scale.  These  tests  had 
incidentally  a  great  influence  on  determining  the  value  of 
different  types  of  couplers,  since  it  was  shown  in  the  coarse 
of  the  experiments  that,  contrary  to  the  previous  belief,  the 
same  engine  could  start  as  many  cars  provided  with  the 
"  vertical  plane "  couplers,  which  are  a  kind  of  hooks  fitting 
close  together  and  permitting  no  play  between  the  cars, 
except  by  compression  of  the  draw-springs  ("spring  slack"), 
as  it  could  of  cars  coupled  with  links,  which  have  several 
inches  play  or  "  loose  slack  "  between  every  two  cars.  It  had 
before  been  urged,  and  generally  believed,  that  the  '^oose 
slack,*'  causing  the  cars  to  be  started  successively  and  per- 
mitting the  engine  to  move  several  feet  before  starting  all  the 
cars,  was  a  necessity  in  the  handling  of  the  heaviest  trains. 

The  breaking  down  of  this  objection  was,  when  added  to 
other  considerations,  regarded  by  the  committee  as  decisive ; 
and  at  the  Master  Car  Builders'  convention  in  1887  they 
submitted  an  elaborate  report  recommending  one  of  the  types 
of  vertical  plane  hook  couplers  as  the  standard  of  the  asso- 
ciation. To  determine  what  patent  couplers  came  within  the 
type  it  was  suggested  that  an  approved  coupler  be  obtained 
from  one  of  the  manufacturers,  and  all  others  coupling  with 
it  in  a  satisfactory  manner  be  regarded  as  belonging  to  the 
type.  The  next  step  was  for  the  association  to  take  a  formal 
vote  upon  the  standard  thus  recommended.  Such  votes  are 
taken  by  letter  ballot,  a  two-thirds  majority  being  necessary 
to  adoption.  Each  member  representing  a  railroad  is  entitled 
to  one  vote  and  to  an  additional  vote  for  each  one  thousand 
cars  owned  by  the  railroad.  Upon  a  ballot  of  this  sort  the 
proposed  coupler  became  a  standard  by  a  vote  of  474  to  194. 
The  precise  form  of  the  hook  was  left  to  a  committee,  and 
was  published  in  April,  1888. 
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The  standard  of  automatic  freight-car  couplers  thus 
adopted  by  the  Master  Car  Builders'  Association  is  not 
strictly  a  single  coupler,  but  a  type  or  genus  under  which 
there  may  be  an  indefinite  variety  of  patent  couplers,  differ- 
ing materially  in  some  respects,  yet  each  capable  of  coupling 
automatically  with  every  other.  There  are  now  perhaps  a 
dozen  patents  under  the  type,  and  there  will  no  doubt  be 
more,  so  that  it  can  not  be  said  that  its  general  acceptance 
would  involve  giving  a  monopoly  to  any  patentee. 

The  activity  of  railroads  in  fitting  their  cars  with  these 
couplers  has  not,  however,  been  satisfactory  or  as  great  as 
was  generally  expected.  The  natural  way  of  introducing 
such  an  appliance  is  to  have  it  placed  upon  all  new  cars  and 
upon  all  old  cars  needing  new  draught  rigging.  A  few  roads 
only  are  doing  this,  though  the  Pennsylvania  and  other  large 
systems  are  of  the  number.  The  first  cost  of  the  standard 
couplers  is  considerable — from  $20  to  $25  a  car,  as  against 
$10  to  $15  for  the  link-and-pin  form — and  is  alone  sufficient 
to  deter  many  roads  from  adopting  them.  The  movement 
for  their  introduction,  too,  is  actively  opposed  by  all  inter- 
ested in  patent  couplers  which  they  would  supersede.  Some 
look  upon  the  action  of  the  association  as  premature  and 
doubt  its  wisdom.  Many  are  experimenting  upon  a  small 
scale  to  determine  which  to  choose  of  the  patent  couplers 
belonging  to  the  type.  The  principal  obstacle,  however,  is 
quite  generally  stated  to  be  the  need  of  uniform  action. 
Automatic  couplers  serve  no  good  purpose  unless  their  use 
is  so  general  that  cars  fitted  with  them  come  together  in 
actual  service,  and  are  not  lost  among  the  multitude  of  cars 
fitted  with  link  and  pin.  The  automatic  coupler  is  automatic 
only  with  another  automatic  coupler,  and  not  with  a  link. 
When  it  meets  the  link  a  coupling  must  be  made  by  hand, 
and  is  quite  as  dangerous,  or  more  so,  as  that  between  two 
cars  both  rigged  for  the  link  and  pin.  At  present  only  a  very 
small  fraction  of  the  couplers  in  use  are  automatic.  Obvi- 
ously, then,  there  is  a  strong  motive  for  each  road  to  put  off 
spending  its  money  in  making  the  change  until  assured  of 
general  co-operation. 

The  case  may  be  summarized  somewhat  as  follows :  A  few 
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large  roads  have  actually  adopted  some  form  of  the  Master 
Car  Builders'  coupler,  and  are  bringing  it  into  use  as  fast  as 
could  reasonably  be  expected.  Many  others  are  experiment- 
ing with  various  forms.  A  few,  principally  in  New  England, 
are  actively  opposed  to  the  standard.  A  very  large  number 
mildly  favor  it,  but  are  waiting  for  generiJ  action.  The 
smaller,  poorer,  and  less  progressive  roads  are  generally 
indifferent  to  the  whole  question. 

Meanwhile  coupling  accidents  are  as  numerous  and  dis- 
tressing as  ever,  and  the  question  is  raised  whether  the  action 
of  the  Master  Gar  Builders  should  not  be  seconded  by 
national  legislation.  That  it  should  is  the  view  that  seema 
to  prevail  among  the  employees  whose  lives  are  endangered, 
and  is  held  by  many  others.  It  derives  support  from  what 
appears  to  be  the  impossibility  of  securing  the  necessary 
uniformity  in  any  other  way.  On  the  other  hand,  there  are 
grave  objections  to  such  radical  action.  Those  railroads  who 
are  moving  slowly  in  the  matter  may  urge  with  plausibility 
that  the  question  is  comparatively  new  and  one  of  great 
importance,  and  that  not  only  pecuniary  interests  but  those 
of  public  safety  also  will  be,  in  the  end,  best  served  if  they 
act  cautiously  and  only  after  sufficient  experiment.  The 
standard  was  not  finally  settled  and  drawings  of  it  published 
until  April  of  1888,  and  some  particulars,  not,  however,  essen- 
tial, were  determined  only  in  the  present  year.  However 
unfortunate  the  present  condition  may  be,  it  is  not  likely 
that  any  good  will  result  from  acting  with  undue  haste.  The 
requirements  of  a  general  law,  which  might  be  entirely  rea- 
sonable for  some  roads,  would  work  serious  hardship  to 
others,  and  probably  result  in  forcing  into  use  the  cheapest 
and  least  desirable  forms  of  the  standard  type. 

Closely  connected  with  the  question  of  automatic  couplers 
is  that  of  a  standard  height  above  the  rail  for  the  coupling 
head  or  draw-bar,  and  standard  proportions  and  position  for 
the  dead-blocks  or  buffers  which  take  the  shock  of  violent 
concussions.  The  danger  of  coupling  by  hand  is  greatly 
increased  if  the  parts  connected  are  not  of  the  same  htsight. 
A  standard  height  was  adopted  by  the  Master  Car  Builders 
in  1872,  and  the  fact  that  it  is  not  closely  maintained  by  car 
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builders  shows  the  difficulty  of  securing  uniformity  even  in 
a  very  simple  matter.  If  the  dead-blocks  are  not  similarly 
placed  on  two  colliding  cars  they  fail  in  their  office  altogether, 
and  if  they  are  badly  placed  they  imperil  the  brakeman.  In 
this,  as  in  other  mattei*s,  uniformity  is  in  itself  a  principal 
means  of  safety,  since  a  man  is  much  less  likely  to  be  injured 
when  familiar"  with  the  apparatus  he  is  deaUng  with  than 
when  it  is  strange  to  him. 

CONTINUOUS  BRAKES  FOR  FREIGHT  TRAINS. 

In  this  country  the  use  of  automatic  air-brakes,  continuous 
through  the  train  and  operated  principally  from  the  engine, 
is  almost  universal  upon  passenger  cars.  The  control  of 
freight  trains  in  the  same  way,  scarcely  thought  of  ten  years 
ago,  has  of  late  made  considerable  progress,  and,  questions 
of  safety  aside,  is  looked  upon  as  promising  one  of  the  great- 
est advances  in  railroading  that  has  ever  been  brought  about. 
As  a  means  of  saving  life  it  does  not  yield  in  importance  to 
the  use  of  automatic  couplers.  This  saving  is  effected  chiefly 
in  three  ways. 

First :  By  diminishing  the  number  of  collisions  and  train 
accidents  of  aU  kinds.  A  freight  train  running  at  high  speed 
can  be  stopped,  if  fully  equipped  with  continuous  brakes,  in 
a  distance  less  than  its  own  length.  If  hand-brakes  are 
relied  upon  it  will  usually  run  half  a  mile  or  more.  It  is 
thus,  in  the  first  case,  subject  to  the  immediate  and  efficient 
control  of  the  engineer,  who  can  stop  it  in  a  few  seconds  on 
the  appearance  of  danger.  Collisions  are  also  frequently 
prevented  by  the  automatic  action  of  continuous  brakes^ 
which,  in  case  a  train  parts  by  the  failure  of  a  coupling, 
immediately  brings  both  sections  to  a  stand.  With  hand- 
brakes, and  especially  on  a  steep  grade,  such  accidents, 
which  are  quite  common,  often  result  in  a  collision  between 
the  parts  of  the  broken  train. 

Second :  The  destructive  effects  of  derailment  are  greatly 
decreased,  since  any  displacement  of  cars  sufficient  to  break 
the  air-hose  connecting  two  of  them  at  once  sets  the  brakes 
throughout  the  train  and  brings  it  to  a  stop,  perhaps  when 
as  yet  only  a  few  cars  have  had  time  to  leave  the  track. 
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Third  :  Continuous  brakes  do  away  for  the  most  part  with 
the  necessity  for  trayei*sing  the  tops  of  moving  trains.  Under 
the  old  system,  which  is  still  the  general  one,  the  men  are  out 
on  the  darkest  nights  and  in  the  coldest  weather,  sometimes 
when  the  roofs  are  covered  with  ice,  making  their  way  from 
car  to  car,  setting  or  loosing  the  brakes.  The  returns  to  the 
Commission  do  not  show  the  number  of  men  killed  and 
injured  in  falling  from  cars,  but  an  estimate  may  be  made  by 
taking  that  proportion  of  the  totals  which  is  usually  found 
to  be  due  to  this  cause.  Such  a  process  gives :  Killed,  613 ; 
injured,  4,025. 

Besides  preventing  and  mitigating  accidents,  continuous 
brakes  make  it  possible  to  run  heavier  trains,  a  greater  num- 
ber of  them,  and  at  a  higher  rate  of  speed  than  would  other- 
wise be  safe. 

In  their  development  they  afford  an  interesting  exemplifi- 
cation of  the  high  degree  of  organization  attained  by  the 
mechanical  branch  of  the  railroad  interest  and  of  the  magni- 
tude of  the  experiments  it  is  in  a  position  to  undertake  to 
determine  the  value  of  appliances.  At  the  tests  held  in 
July,  1886,  and  May,  1887,  near  Burlington,  Iowa,  upon  the 
Chicago,  Burlington  &  Quincy  road,  and  under  the  direction 
of  the  Master  Car  Builders*  Association,  each  competing 
brake  company  was  required  to  furnish  a  complete  train  of 
fifty  cars  with  the  appliances  to  be  tested.  The  test  upon 
each  of  the  two  occasions  lasted  three  weeks ;  the  trains  were 
put  through  the  most  various  and  trying  evolutions,  every 
significant  fact  capable  of  measurement  being  recorded  by 
carefully  prepared  apparatus.  Since  then  long  trains  fitted 
out  by  brake  manufacturers  have  on  several  occasions  trav- 
ersed the  country  merely  for  the  purpose  of  testing  and 
advertising  some  form  of  continuous  brakes. 

The  outcome  of  these  experiments  and  of  the  improve- 
ments resulting  from  them  has  been  a  high  degree  of  effi- 
ciency. 

The  obstacles  to  the  introduction  of  continuous  brakes  are 
much  the  same  as  those  in  the  case  of  automatic  couplers : 
first  cost,  about  $50  per  car,  and  the  need  of  simultuieous 
action  by  many  railroads.     The  continuous   brake  apparatus 
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on  any  one  car  depends  for  its  usefulness  upon  other  cars 
being  equipped  in  the  same  way.  Any  car  not  so  equipped 
cuts  off  all  behind  it  from  communication  with  the  air-pump 
on  the  engine,  and  without  this  communication  the  brakes  are 
worthless.  The  apparatus  begins  to  be  effective  only  when 
a  number  of  cars  provided  with  it  are  brought  together  at 
the  head  of  the  train.  Consequently  the  capital  invested 
before  the  movement  becomes  somewhat  general  must  in 
large  part  Ue  idle. 

Wherever  freight  trains  are  run  for  long  distances  without 
being  broken  up  upon  roads  which  do  not  employ  a  large 
proportion  of  foreign  cars,  the  conditions  are  favorable  for 
continuous  brakes.  The  greater  part  now  in  use  are  found 
west  of  the  Missouri  river.  On  the  other  hand,  short  lines 
doing  most  of  their  business  in  the  cars  of  other  roads  can 
not  well  adopt  them. 

The  subject  of  automatic  couplers  and  continuous  brakes 
for  freight  trains  is  of  especial  importance  because  the  fact 
that  these  improvements  are  but  slowly  and  cautiously  intro- 
duced makes  the  principal  ground  for  the  feeling  that  the 
lives  and  limbs  of  railroad  employees  do  not  receive  such 
consideration  in  the  [conduct  of  railroads  as  justice  requires 
they  should  receive.  There  are  forcible  papers  on  this  sub- 
ject in  the  appendix. 

It  is,  perhaps,  to  be  assumed  that  expensive  changes  in 
^qmpment  are  and  wiU  be  made  by  railroads  only  as  they 
are  expected  to  be  profitable,  and  that  life-saving  is  not 
always  given  sufficient  weight.  But  it  is  by  no  means  a  fact 
that  railroad  officers  as  a  class  are  indifferent  to  humane  con- 
siderations, and  much  of  this  sort  that  is  said  is  wholly 
unjust.  Among  them  are  not  infrequently  found  men  by 
whom  the  safety  of  their  employees  is  held  of  the  first  impor- 
tance and  who  are  willing  to  make  disinterested  efforts  to 
secure  it.  But  such  feeling  is  not,  perhaps,  most  commonly 
found  among  those  who  have  power  to  appropriate  sums  of 
money  to  carry  out  their  wishes.  With  the  higher  officers 
and  with  the  board  of  directors  the  safety  of  trainmen  is 
likely  to  be  a  somewhat  vague  consideration,  not  forced  upon 
the  attention  by  personal  observation,  and  not  so  distinctly 
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brought  to  their  attention  as  are  the  facts  pertaining  to  their 
pecuniary  interest. 

Nor  should  much  weight  be  given  to  the  statement  some- 
times made,  that  employees  can  not  be  protected ;  that  they 
are  usually  themselves  responsible  for  accidents,  being  reck- 
less and  unwilling  to  take  the  precautions  that  would  save 
them.  It  need  not  be  claimed  for  them  that  they  are  more 
cautious  than  other  men,  but  only  that  their  duties  should, 
when  possible,  be  made  such  that  a  reasonable  degree  of 
caution  will  protect  them.  It  is  not  easy  to  see  that  a  man 
whose  foot  catches  in  a  frog  while  his  attention  is  concen- 
trated upon  effecting  a  coupling,  or  who  slips  from  a  car  on 
an  icy  night,  is  necessarily  reckless.  There  is  no  reason  for 
supposing  that  trainmen  value  their  lives  less  than  other 
people,  or  are  less  careful  of  them.  A  brakeman  is  as  cau- 
tious as  a  general  manager  would  be  with  the  same  duties, 
the  same  haste,  exhaustion,  and  exposure.  It  is  surprising 
that  such  arguments  should  have  weight  with  any  one. 

HEATING  OF   PASSENGER  CARS. 

Early  in  the  year  1887  the  phrase  "the  deadly  car  Btove'* 
began  to  be  familiar.  Its  deadly  nature  was  not  then  a  new 
discovery.  Often  before,  as  at  Ashtabula,  in  December,  1876^ 
it  had  added  the  horror  of  fire  to  the  others  which  attend  a 
railroad  accident.  But  as  yet  no  persistent  public  demand 
had  been  made  for  its  abolition,  possibly  because  the  public 
had  not  realized  that  a  substitute  was  practicable.  But  the 
winter  of  1886-87  brought  a  series  of  accidents,  which,  being 
detailed  in  the  press,  made  the  public  familiar  with  the  pic- 
ture of  living  men  and  women  held  beneath  the  timbers  of 
a  wrecked  car  and  slowly  burned.  The  Bio  disaster  on  the 
St.  Paul  road,  October  28, 1886,  when  seventeen  persons  were 
burned  to  death,  was  followed,  January  4, 1887,  by  the  burn- 
ing of  thirteen  in  a  wreck  at  Bepublic,  Ohio,  and  February  6,. 
by  the  crushing  and  burning  to  death  of  thirty  more  at  White 
Biver,  Vermont.  Lesser  horrors  of  the  same  kind  were  not 
wanting.  At  that  time  systems  of  heating  which  do  not 
require  a  fire  in  the  cars  were  little  in  use  except  upon  the 
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New  York  Elevated  Bailroad,  where  cars  were  heated  by 
steam  from  the  engine. 

As  soon,  however,  as  the  traveling  public  began  to  believe 
that  stoves  were  dangerous  and  could  be  dispensed  with,  it 
became  the  aim  of  every  enterprising  road,  solicitous  for  its 
popularity,  to  do  away  with  them  as  fast  as  possible.  Nor 
was  the  public  in  all  cases  content  until  its  protests  had 
taken  an  authoritative  form.  In  Massachusetts,  New  York, 
and  Michigan  statutes  were  passed  in  1887,  the  aim  of  which 
was  to  make  the  use  of  common  stoves  in  passenger  cars  ille- 
gal after  the  winter  of  1887-88.  The  result  of  this  agitation 
was  great  activity  on  the  part  of  railroads  and  inventors  in 
originating  and  improving  heating  devices  and  in  experi- 
menting with  them.  Safety  heaters,  which,  though  requiring 
a  fire  in  each  car,  were  constructed  with  special  reference  to 
preventing  its  spread  in  case  of  wreck,  were  already  in  con- 
siderable use.  These,  however,  though  not  forbidden  by  the 
statutes  of  Michigan  and  Massachusetts,  were  looked  upon 
with  some  suspicion,  and  thought  was  for  the  most  part 
directed  to  devising  plans  for  heating  cars  by  steam  from 
the  engine. 

The  problem  whose  solution  was  thus  undertaken  is  a  diffi- 
cult and  complex  one,  and  is,  after  two  winters'  experience, 
though  greatly  advanced,  still  in  an  experimental  stage.  The 
legislators  of  1887  overestimated  in  some  cases  what  it  was 
practicable  for  the  railroads  to  do.  The  statute  of  New  York 
required  that  after  November  1,  1888,  cars  must  not  be 
heated  by  any  form  of  stove  or  furnace  kept  in  the  car.  In 
1888,  however,  it  was  amended  so  as  to  give  the  railroad 
commissioners  power  to  extend  the  time,  in  special  cases,  for 
a  year  longer.  In  Connecticut  the  commissioners,  empow- 
ered by  the  legislature,  issued  in  December,  1887,  an  order 
that  all  new  passenger  cars  built  or  purchased  for  use  in  the 
State  must  be  equipped  for  continuous  heating.  This  order 
was  generally  disobeyed ;  and  the  Commission,  after  further 
investigation,  condones,  in  its  last  report,  this  disobedience 
on  the  part  of  the  roads,  and  intimates  that  it  was  justified 
by  the  unsatisfactory  working  of  continuous-heating  appli* 
ances. 
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A  mere  mention  of  some  of  the  more  obvious  difficulties 
of  continuous  beating  may  serve  to  show  that  the  problem  is 
not  an  easy  one.  It  has  been  claimed  that  in  case  of  wreck 
the  steam  escaping  from  the  broken  pipe  would  scald  to 
death  imprisoned  passengers.  There  is  doubt  if  this  danger 
be  a  serious  one,  but  to  diminish  it  steam  is  usually  carried 
at  low  pressure.  It  is  often  necessary  to  heat  cars  which  are 
not  connected  with  an  engine.  This  is  the  case  with  sleep- 
ing cars  standing  at  stations,  and  may  be  the  case  with  a 
train  on  the  road  and  in  the  coldest  weather,  as  when  the 
track  is  blocked  by  snow  and  the  engine  is  sent  for  help.  A 
stove  and  fuel,  as  a  provision  against  the  latter  emei^ency» 
should  be  carried  in  every  car.  The  maintenance  of  a  uni- 
form temperature  throughout  long  trains  offers  also  consider- 
able difficulties.  Probably  the  most  serious  difficulty,  how- 
ever, concerns,  just  as  in  the  case  of  automatic  couplers  and 
of  continuous  brakes,  a  question  of  uniformity.  Through 
cars,  especially  sleepers,  traverse  several  roads  and  can  use 
no  system  of  continuous  heating  which  is  not  the  same^.in 
certain  important  respects,  as  that  of  each  of  the  roads  over 
which  they  pass.  In  these  respects,  where  uniformity  is 
important,  there  is  at  present  the  greatest  diversity.  There 
liave  been  various  attempts  by  those  interested  to  bring 
about  an  agreement  upon  the  form  of  steam  hose  coupling 
to  be  used  between  the  cars,  but  so  far  without  any  promise 
of  success. 

There  are  now  a  dozen  or  more  couplers  upon  the  market 
and  a  committee  of  the  Master  Car  Builders,  appointed  in  1888 
to  recommend  one  as  a  standard,  found  the  difficulties  so 
great  that  in  their  report  this  year  they  refused  to  do  so. 
Some  systems  of  heating  use  two  pipes  throughout  the  train, 
making  a  complete  circuit  from  the  engine  to  the  rear  car  and 
back.  Some  have  only  one  pipe.  Some  make  the  connec- 
tions between  cars  below  the  platforms,  some  above,  some  at 
the  roof  of  the  car.  It  is  plain  that  cars  differently  fitted  in 
these  respects  can  not  be  connected  for  continuous  heating. 
Upon  the  whole  it  appears  that  the  more  progressive  railroad 
managers  have  shown  energy  in  this  matter  and  a  sincere 
purpose  to  extend  the  use  of  continuous  heating  as  fast  as- 
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practicable.  The  present  condition,  however,  is  far  from 
satisfactory,  and  towards  the  essential  point  of  uniformity  it 
is  not  apparent  that  any  real  progress  has  been  made. 

The  problems  of  light  and  ventilation  are  naturally  sug- 
gested by  that  of  heating,  but  to  cover,  even  in  the  most  cur- 
sory manner,  the  whole  subject  of  safety  and  comfort  on  rail- 
roads would  be  a  tedious  task  and  aside  from  the  present 
purpose,  which  is  to  give  such  brief  exposition  of  some  of 
the  more  important  matters  as  may  help  to  show  why  Fed- 
eral regulation  has  been  thought  desirable,  and  perhaps  to 
suggest  something  of  the  difficulties  it  would  have  to  meet. 

Brief  mention  may  here  be  made  of  the  block  system  and 
of  interlocking,  to  encourage  wider  use  of  which  would  un- 
doubtedly be  a  part  of  the  duty  of  any  Federal  agency 
taking  cognizance  of  such  matters.  Under  the  block  sys- 
tem the  line  of  railroad  is  divided  into  sections  a  few  miles 
long  called  block  sections  or  blocks,  so  guarded  by  signals 
as  to  prevent  two  trains  being  in  the  same  block  at  the  same 
time.  As  soon  as  a  train  passes  into  a  block  at  one  end,  the 
signals  for  the  block  are  set  at  danger,  and  remain  so  until  it 
passes  out  at  the  other  end.  Interlocking  is  a  mechanical 
device  by  which  the  levers  actuating  a  number  of  signals  and 
switches  are  brought  together  and  interlocked — that  is,  made 
interdependent  in  their  movements,  so  that  the  fact  that  a 
switch  is  open  will  make  it  impossible  for  the  signal  which 
indicates  that  the  track  is  all  right  to  be  displayed.  A  draw- 
bridge and  a  signal  may  be  interlocked  so  that  when  the 
bridge  is  open  the  signal  is  necessarily  at  '*  danger,"  and  the 
signalman  can  not  put  it  at  "safety"  even  if  he  tries.  Or  a 
complicated  system  of  switches  and  signals,  such  as  is  always 
necessary  at  freight  or  passenger  stations  where  much  traffic 
is  handled,  may  be  so  controlled  that  it  is  mechanically 
impossible  that  they  should  occupy  dangerous  or  inconsist- 
ent positions. 

VIEWS   OF  STATE  COMMISSIONS. 

In  view  of  the  extensive  interchange  of  cars,  both  freight 
and  passenger,  making  it  necessary  that  regulation  in  such 
matters  as   couplers,   train-brakes,  and  heating  appliances 
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should  be  general  and  uniform  in  order  to  be  effeetiye,  it  is 
not  surprising  to  learn  that  State  regulation  has  been  found 
unsatisfactory.  In  its  report  for  1886  the  New  York  railroad 
commission  says: 

To  attain  the  main  object  of  an  automatic  coupler — i.e.y  to  save  the 
lives  and  limbs  of  trainmen — it  is  most  desirable  that  but  one  device 
should  be  in  universal  use.  If  there  is  diversity  it  will  increase  rather 
than  diminish  the  present  danger. 

There  appears  to  be  but  two  ways  for  this  to  be  brought  about :  one 
by  the  operation  of  the  law  of  the  ''survival  of  the  fittest,**  the  other 
by  the  creation  by  Congress  of  a  commission  to  determine  upon  one 
coupler  and  compel  its  adoption  by  all  companies  engaged  in  inteniate 
commerce. 

The  first  method,  it  would  seem,  will  be  slow  beyond  all  computation 
from  present  indications.  There  appears  to  be  no  good  reason,  how- 
ever, why  the  second  could  not  be  done. 

Under  its  power  to  *'  regulate  commerce  among  the  several  States,** 
Congress  has  already  prescribed  rules  for  the  inspection  of  hulls  and 
boilers  of  steamships,  for  the  examination  of  engineers  as  to  their  com- 
petency, for  vessels  being  provided  with  boats,  life-preservers,  and  for 
many  similar  things  to  insure  the  safety  of  travel  by  water. 

It  would  seem  that  the  same  power  could  and  should  be  exenrised  to 
insure  safety  in  the  operation  of  railroads. 

In  1887  the  Massachusetts  commission  says : 

The  tendency  of  opinion  among  railroad  men  is  toward  the  selecfckm 
of  some  vertical  plane  coupler.  But  it  seems  doubtful  whether  any  one 
will  be  universally  adopted,  unless  its  use  for  interstate  commezoe  ■1*^11  be 
compelled  by  Congressional  action.  It  would  seem,  however,  that  all 
compulsory  State  legislation,  prescribing  the  use  of  any  one  coupler, 
must  be  unconstitutional  and  void  so  far  as  it  relates  to  interstate  com- 
merce, for  no  State  can  direct  the  manner  in  which  interstate  oommeroe 
shall  be  conducted ;  and  so  much  of  our  commerce  is  interstate  that  only 
an  insignificant  fraction  will  remain  subject  to  the  restrictions  of  local 
legislation  in  this  respect.  If  this  be  so,  it  is  probable  that  efforts  wOl 
be  made  to  provide  mechanical  safeguards  to  the  great  volume  of  traffic 
which  is  subject  to  interstate  and  international  law. 

In  the  report  of  the  commissioners  of  New  Hampshire  for 
1888,  we  read : 

No  commission  whose  authority  is  bounded  by  State  lines  can  go  fait 
or  far  in  compelling  the  roads  within  its  jurisdiction  to  adopt  safety 
devices  and  appliances  necessary  for  the  protection  of  employeea  and 
passengers,  such  as  steam  heaters,  electric  lights,  and  automatic  ooaplsn. 
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Even  if  we  assume  that  a  State  may  delegate  to  a  commission  the  power 
to  prohibit  upon  its  territory  any  bnt  approved  equipment  upon  cars 
used  in  interstate  traffic,  it  is  absolutely  necessary  that  such  equipment 
should  be  uniform  upon  all  roads  constituting  a  through  line,  and  the 
obstacles  in  securing  uniformity  by  the  action  of  the  several  States 
through  which  such  roads  pass  are  apparent. 

The  regulation  of  these  matters  may  properly  be,  and  indeed  must  be, 
left  to  Congress  or  the  Interstate  Commission,  which  can  prescribe  rules 
applicable  to  the  entire  country,  and  make  orders  that  can  be  enforced 
upon  entire  railway  systems.  With  this  in  view  the  board  has  this  year 
joined  the  commissions  of  other  States  in  addressing  to  Congress  a  peti-  , 
tion  asking  that  the  Interstate  Commission  be  required  to  investigate 
the  subject  and  propose  some  plan  by  which  the  desired  results  can  be 
secured. 

The  same  feeling  was  expressed  in  the  resolution  passed 
by  the  convention  of  railroad  commissioners  held  at  Wash- 
ington in  March  of  the  present  year : 

Whereas,  thousands  of  railroad  employees  every  year  are  killed  or 
injured  in  coupling  or  uncoupling  freight  cars  used  in  interstate  traffic, 
and  in  handling  the  brakes  of  such  cars,  and  most  of  these  accidents  can 
be  avoided  by  the  use  of  uniform  couplers  and  train-brakes ;  and 

Whereas,  the  success  and  growth  of  the  system  of  heating  cars  by 
steam  from  the  locomotive  or  other  single  source  largely  depends  on  the 
adoption  in  interstate  traffic  of  a  uniform  steam  coupler ;  and 

Whereas,  these  subjects  are  believed  to  be  of  pressing  importance  and 
within  the  proper  scope  of  the  powers  of  the  Congress  of  the  United 
States,  while  attempts  on  the  part  of  the  individual  States  to  deal  with 
them  have  resulted  and  must  continue  to  result  in  conflicting  regulations : 

Resolved,  That  we  do  respectfully  and  earnestly  urge  the  Interstate 
Commerce  Commission  to  consider  what  can  be  done  to  prevent  the  loss 
of  life  and  limb  in  coupling  and  uncoupling  freight  cars  used  in  inter- 
state commerce,  and  in  handling  the  brakes  of  such  cars ;  and  in  what 
way  the  growth  of  the  system  of  heating  passenger  cars  from  the  loco- 
motive or  other  single  source  can  be  promoted,  to  the  end  that  said  Com- 
mission may  make  recommendations  in  the  premises  to  the  various  rail- 
roads within  its  jurisdiction,  and  make  such  suggestions  as  to  legiaUtion 
on  said  subjects  as  may  seem  to  it  necessary  and  expedient 

PROBLEM  OF  FEDERAL  BEGULATION. 

If  it  is  assumed  that  the  condition  of  things  thus  briefly 
outlined  calls  for  some  Federal  action  in  the  interest  of 
safety,  particularly  of  the  safety  of  workmen  in  railroad 
employ,  it  remains  to  consider  what  that  action  should  be. 
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Two  distinct  ways  of  proceeding  are  naturally  suggested. 
Congress  may,  should  it  see  fit,  pass  definite  statutes  requir- 
ing that  certain  appliances  be  brought  into  use  upon  all  the 
railroads  of  the  country  within  a  certain  time ;  or,  having  in 
view  the  difficulty  and  importance  of  the  question,  it  may 
prefer  to  make  some  provision  for  its  further  investigation, 
trusting  that  the  mere  fact  that  such  an  investigation  is  in 
progress  will  not  be  without  immediate  results. 

This  Commission  is  not  prepared  to  recommend  a  national 
law  prescribing  appliances.  It  does  not  assume  to  say  that 
such  legislation  will  never  be  advisable,  but  it  is  not  pre- 
pared to  say  that  it  is  advisable  at  present.  The  difficulties 
of  formulating  a  law  from  which  good  results  could  be 
expected  are  certainly  very  great,  if  not  insurmountable,  and 
although  pains  have  been  taken  to  secure  the  views  of  all 
interested,  no  legislation  of  this  sort  has  been  suggested  that 
seems  plainly  to  be  wise  and  safe.  A  statute  requiring  that 
all  freight  cars  be  fitted  with  automatic  couplers  by  a  certain 
date — a  requirement  against  which  it  is  probable  that  less 
could  be  urged  than  against  any  others  suggested — ^has 
already  been  shown  to  be  open  to  serious  objections.  It  is 
impossible  to  say  what  the  results  of  such  a  law  would  be, 
but  there  is  no  certainty  that  they  would  be  good.  If  it  did 
not  bring  about  uniformity — and  there  is  no  assurance  that  it 
would — it  would  be  most  injurious  to  all  interests  involved, 
including  those  of  public  safety. 

While  it  is  no  doubt  highly  desirable  that  results  be 
reached  as  soon  as  possible,  it  is  still  more  desirable  that  no 
mistakes  be  made.  Nothing  could  be  more  unfortunate  than 
a  repetition,  on  an  enormous  scale,  of  the  unsatisfactory 
results  of  State  legislation.  If  the  State  statutes  of  a  few 
years  ago  regarding  couplers  had  been  national  statutes,  it 
seems  plain  that  the  question  would  be  in  less  hopeful  con- 
dition than  it  is  at  present.  The  effect  of  that  legislation 
was  to  hasten  the  adoption  of  a  variety  of  automatic  coup- 
lers, most  of  which  must  of  course  be  set  aside  if  uniform- 
ity is  to  be  attained.  In  fact,  the  strongest  opposition  to  the 
Master  Car  Builders'  type  of  coupler — the  one  that,  so  far  as 
can  be  seen,  has  most  chance  of  uniform  adoption — ^is  found 
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in  New  England,  where,  as  a  result  of  State  legislation,  auto- 
matic couplers  not  of  that  type  have  secured  a  strong  hold. 
A  reasonable  prudence  and  regard  for  the  lessons  of  pre- 
vious experience  require  that  action  involving  the  compul- 
sory use  of  particular  appliances  should  be  undertaken  only 
with  the  greatest  caution  and  upon  more  thorough  investiga- 
tion than  has  as  yet  been  practicable.  It  has  been  suggested 
that,  for  the  present,  at  least,  the  interests  of  safety  would 
be  better  served  by  providing  for  a  board  of  specialists,  so 
constituted  as  to  command  respect  from  both  the  railroads 
and  the  public,  whose  business  it  would  be  to  make  investi- 
gations and  recommendations  relating  to  railroad  casualties. 
To  determine  in  detail  precisely  how  such  a  board  or  bureau 
should  be  organized,  just  how  much  it  should  be  expected  to 
accomplish,  and  what  powers  should  be  given  it,  is  a  matter 
of  much  delicacy,  in  the  study  of  which  careful  attention 
should  be  given  to  bodies  of  a  similar  sort  now  in  existence. 
Although  we  have  had  in  this  country  no  national  inspec- 
tion of  railways,  we  have  had  for  nearly  fifty  years  some- 
thing closely  analogous  to  it  in  the  steamboat  inspection 
service.  And  to  find  a  nation  which  undertakes  the  inspec- 
tion of  railways  with  a  view  to  the  protection  of  human  life, 
we  need  go  no  farther  than  England,  a  country  where  the 
relations  between  railways  and  the  government  are  in  many 
respects  similar  to  what  we  have  at  home.  Such  inspection 
is  also  undertaken  in  the  countries  of  the  Continent  of 
Europe,  but  as  the  conditions  in  those  countries  are  much 
less  like  our  own  than  those  in  England,  their  methods  are 
not  so  instructive.  These  two  examples  of  effort  on  the  part 
of  Government  to  increase  the  security  of  human  life,  the 
steamboat  inspection  service  of  the  United  States  and  the 
English  system  of  rs^lway  inspection,  may  profitably  be 
regarded  as  representative  of  two  distinct  principles,  both  of 
which  may  be  usefully  studied  in  dealing  with  the  subject 
now  under  consideration.  In  the  former  we  have  an  example 
of  an  inspecting  agency  which  not  only  investigates  safety 
appliances  and  makes  recommendations  and  reports,  but  also 
has  considerable  powers  of  actual  interference  and  control. 
In  the  English  statute  under  which  inspectors  are  appointed 
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it  is  expressly  provided  that  "  no  person  so  appointed  shall 
exercise  any  powers  of  interference  in  the  affairs  of  any  com- 
pany." Both  systems  are  successful,  but  it  is  clear  that  this 
success  must  be  achieved  in  somewhat  different  manners.  It 
is  clear  also  that  the  inspecting  agency  which  has  the  more 
power  will  require  the  more  elaborate  organization  and  incur 
the  greater  responsibilities.  The  system  of  steamboat  in- 
spection under  our  own  laws  is  assumed  to  be  familiar ;  a 
brief  statement  of  the  system  of  railway  inspection  in  Eng- 
land is  here  given. 

Although  the  English  system  of  inspection  of  railways  by 
officers  acting  under  the  direction  of  the  Board  of  Trade 
dates  back  to  1840,  the  statute  determining  the  powers  and 
duties  of  the  present  inspectors  was  passed,  like  our  Act  to 
regulate  steam-vessels,  in  1871.  That  statute,  after  author- 
izing the  appointment  of  inspectors,  '^  provided  that  no  per- 
son so  appointed  shall  exercise  any  powers  of  interference 
in  the  affairs  of  any  company,"  gives  each  inspector  power 
to  inspect  any  railway,  and  all  its  stations,  works,  buildings, 
rolling  stock,  etc. ;  to  require  the  attendance  before  him  of 
any  person  in  the  management  or  employ  of  a  company ;  to 
require  such  person  to  answer  his  inquiries,  and  to  enforce 
the  production  of  any  papers  he  considers  important  for  his 
purpose.  Provision  is  also  made  for  a  more  formal  investi- 
gation in  very  serious  cases  to  be  conducted  by  a  court  con- 
sisting of  an  inspector  and  persons  designated  by  the  Board 
of  Trade  to  assist  him.  Such  a  court  has  no  power  beyond 
what  is  necessary  for  investigation.  Its  function  ends  when 
it  submits  a  report  of  its  findings  to  the  Board  of  Trade. 

Under  this  Act  the  Board  of  Trade  appoints  as  inspectors 
three  officers  detailed  from  the  Royal  Engineers. 

Their  position  is  practically  a  permanent  one,  and  they 
are,  of  course,  men  whose  character  and  abilities  command 
respect  from  all  quarters.  Whenever  an  accident  occurs  in 
the  United  Kingdom  of  which  the  Board  of  Trade  desire  to 
make  investigation  (there  need  not  necessarily  have  been  any 
loss  of  life)  one  of  these  officers  is  selected  to  make  it.  He 
proceeds  to  the  scene  of  the  accident,  conducts  his  investiga- 
tion, and  makes  his  report.    As  soon  as  this  is  printed  a 
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copy  is  sent  to  the  management  of  the  company  on  whose 
line  the  accident  occurred.  A  blue  book  containing  these 
special  reports,  together  with  complete  accident  statistics,  is 
published  quarterly.  The  number  of  reports  for  each  quar- 
ter, of  course,  varies  greatly,  but  the  average  is  about  twenty- 
five.  They  enter  into  minute  detail,  and  yet  are  clear  and 
vigorous.  A  short  account  of  the  accident  and  the  damage 
done  in  it  comes  first ;  then  follows  a  careful  description  of 
the  surroundings ;  then  the  evidence  in  a  concise  form ;  and 
finally  the  concluding  portion,  in  which  the  accident  is  dis- 
cussed, responsibility  fixed,  and  recommendations  made. 

The  only  power  in  the  nature  of  actual  interference  which 
inspecting  officers  exercise  is  in  the  case  of  a  new  line.  Such 
a  line  can  not  be  opened  till  the  Board  of  Trade  gives  its 
sanction,  and  the  inspecting  officers  can  and  do  require  that 
everything  that  they  think  necessary  for  safety  be  provided 
before  they  recommend  that  this  sanction  be  given.  But 
when  sanction  is  once  given,  the  Board  has  no  further  power. 
After  the  line  is  open  the  company  may  even  remove  works 
which  it  has  erected  to  obtain  the  Board's  sanction ;  and 
there  is  no  remedy. 

Besides  the  quarterly  publication  of  returns  of  accidents 
already  mentioned,  two  other  documents,  relating  to  safety 
appliances,  are  regularly  issued  by  the  Board  of  Trade.  One 
is  issued  half-yearly,  and  relates  to  continuous  brakes  on 
passenger  trains.  It  is  made  up  chiefly  of  returns  which 
the  companies  are  by  act  of  Parliament  required  to  make, 
showing  in  the  most  complete  manner  the  number  and  pro- 
portion of  passenger  cars  fitted  with  continuous  brakes,  the 
kind  of  brakes  used,  every  case  of  failure  of  continuous 
brakes  to  act,  giving  cause  of  failure  in  detail,  and  iif,  general 
the  progress  in  the  use  of  continuous  brakes  from  year  to 
year.  The  second  document  is  published  yearly,  and  con- 
tains similar  returns  relative  to  the  interlocking  of  switch 
and  signal  levers  and  the  block  system.  The  purpose  of 
these  publications  seems  to  be  to  assure  complete  publicity, 
to  keep  the  people  and  the  railroads  themselves  alive  to  what 
the  latter  are  or  are  not  doing,  and  at  the  same  time  to  fur- 
nish data  from  which  the  efficiency  of  various  appliances 
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may  be  studied.  In  addition  to  these  regular  publications 
the  Board  from  time  to  time  issues  circulars  pertaining  to 
matters  in  which  especial  pressure  seems  to  be  necessary. 

Although  the  success  of  this  unpretentious  system  of  reg- 
ulation has  been  very  decided,  there  has  frequently,  at  times 
when  accidents  appeared  especially  numerous,  been 'Consid- 
erable agitation  to  have  the  supervisory  authority  of  the 
Board  of  Trade  extended.  After  investigation,  however,  the 
proposition  to  give  the  Board  powers  of  direct  control  has 
invariably  been  rejected,  and  none  have  opposed  it  more 
strongly  than  the  Board  itself  and  its  inspecting  officers. 
During  the  past  thirty  years  the  prevention  of  accidents  has 
several  times  been  the  subject  of  parliamentary  inquiries, 
the  most  thorough  of  which  was  made  by  a  royal  commis- 
sion appointed  in  1874.  Their  report,  presented  three  years 
later,  is  accompanied  by  a  quarto  volume  of  evidence,  con- 
taining 1,150  pages.  Eegarding  an  extension  of  the  powers 
of  the  Board  of  Trade,  they  speak  as  follows : 

Large  as  are  the  powers  now  possessed  by  the  Board  of  Trade  and  the 
railway  oommission,  in  respect  of  railways,  they  are  so  adjusted  and  so  lim- 
ited as  to  leave  with  the  companies  the  undivided  responsibility  of  work- 
ing their  lines.  The  first  and  most  important  question,  therefore,  which 
we  have  had  to  consider,  as  affecting  the  entire  character  of  oar  report, 
is  whether  our  investigation  leads  ns  to  advise  a  departure  from  this 
policy  which  has  heretofore  characterized  railway  legislation. 

With  this  point  in  view  we  have  given  a  wide  scope  to  our  inquiry. 
We  have  not  only  examined  the  responsible  officers  of  the  Board  of  Trade 
and  of  railway  companies,  but  we  have  also  received  the  statements  of 
railway  8er\'ant8  of  every  grade.  We  have,  moreover,  i)ersonally  inspected 
railway  premises  and  works  in  various  places  throughout  the  kingdom, 
and  iuvestlKated  on  our  own  l>ehalf  certain  typical  cases  of  railway  acoi- 
de«ts.  And  in  conducting  these  inquiries  wo  have  given  the  fullest  con- 
sideration to  the  system  of  railway  management,  especially  with  respect 
to  the  condition  and  dangers  of  railway  servants.  But  upon  full  eonrid- 
oration  we  are  not  prepared  to  recommend  any  legislation  authorising 
such  an  interference  with  railways  as  would  impair  in  any  way  the 
responsibility  of  the  compa&ies  for  injury  or  loss  of  life  caused  by  acci- 
dent on  their  lines.  To  impose  on  any  public  department  the  duty,  and 
to  intrust  it  with  the  necessary  i>owers  to  exercise  a  general  control  over 
the  practical  administration  of  railways  would  not,  in  our  opinion,  be 
either  prudent  or  desirable.  A  government  authority  placed  in  mich  a 
position  would  be  exposed  to  the  danger  either  of  appearing  indireottj 
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to  guaranty  works,  appliances,  and  arrangements  which  might  practi- 
cally prove  faulty  or  insufficient,  or  else  of  interfering  with  railway  man- 
agement to  an  extent  which  would  soon  alienate  from  it  public  sympathy 
and  confidence,  and  thus  destroy  its  moral  influence,  and  with  it  its 
capacity  for  usefulness. 

£yen  the  powers  now  expressed  by  the  Board  of  Trade  in  respect  of 
new  lines  of  railway  are  not  wholly  free  from  these  objections.  Here, 
however,  the  practical  evils  are  so  slight  and  the  benefits  are  so  consid- 
erable and  definite,  that  we  think  the  only  question  is,  whether  these 
powers  might  not  be  still  further  increased.  But,  once  a  railway  is 
opened,  the  State  now  holds  the  company  responsible  to  maintain  it  and 
work  the  traffic  in  a  manner  compatible  with  the  public  safety.  The  Oov- 
emment  insi>ecting  officers  have  powers  of  inspection,  and  their  reports 
are  exceedingly  valuable ;  but  to  go  further  and  clothe  a  government 
department  with  unlimited  powers  to  interfere  in  the  interests  of  public 
safety  with  the  detailed  working  of  traffic  upon  railways  must  necessa- 
rily create  a  concurrent  responsibilty,  and  in  whatever  measure  this 
responsibility  bo  cast  upon  a  government  board,  the  responsibiUty  now 
resting  upon  railway  companies  will  be  diminished. 

This  reasoning  seems  to  be  amply  supported  by  the  evi- 
dence, and,  together  with  the  other  objections  noticed  in  con- 
sidering the  Steamboat  Inspection  Service,  is  believed  to  be 
conclusive  against  the  institution  of  an  administrative  agency 
with  power  to  enforce  upon  railroads  the  use  of  particular 
appliances. 

In  the  consideration  of  the  general  subject  of  railroad 
inspection  and  supervision  it  should  not  be  overlooked  that 
there  are  in  many  of  the  States,  if  not  all,  statutory  provisions 
of  more  or  less  vigor  for  the  inspection  of  railroads  in  the 
respective  States  by  State  officials.  The  reports  of  some  of 
the  State  railroad  commissions  show  that  their  inspection  of 
the  railroad  as  a  structure  is  very  thorough.  Some  of  the 
reports  are  also  very  full  and  complete  as  to  accidents,  show- 
ing their  cause,  nature,  and  extent,  and  in  establishing  the 
individual  responsibility  therefor  when  negligence  or  want  of 
care  was  the  cause.  Twenty-six  States  have  already  pro- 
vided for  State  commissions,  with  powers  and  duties  varying 
somewhat  in  degree  but  of  the  same  general  character.  The 
tendency  is  in  the  direction  of  increased  power  and  duties 
in  these  boards.  Judging  from  their  rapid  growth  in  the 
past,  both  in  numbers  and  scope,  probably  every  State  will 
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soon  have  a  commission  upon  which  will  be  imposed,  among 
other  things,  the  duty  of  thorough  annual  inspection  of  the 
roads  in  each  State,  respectively,  and  of  investigation  of  all 
matters  pertaining  to  accidents  and  injuries  in  railroad  oper- 
ations. The  necessity  for  Federal  inspection  and  regulation 
will  exist,  as  already  shown,  more  especially  where  uniform- 
ity is  required  in  safety  appliances  in  the  train  equipment. 

With  these  general  statements  the  whole  subject  is  sub- 
mitted to  the  wisdom  of  Congress.  It  will  be  perfectly 
obvious,  on  what  is  stated,  that  if  any  system  of  Federal 
inspection  or  supervision  in  respect  to  railroad  appliances  is 
provided  for,  it  must  be  impossible  for  the  members  of  this 
Commission  in  person  to  perform  the  duties  of  such  inspec- 
tion and  supervision. 

INSURANCE    FUNDS    AND  THE    RELATIONS   OF    CORPORATIONS    AMD 

THEIR  EMPLOYEES. 

Though  questions  relating  to  the  well-being  of  men  in  rail- 
road employ  and  of  their  families  are  not  by  the  Act  to  reg- 
ulate commerce  expressly  referred  to  this  Commission,  they 
are  not  so  far  foreign  to  it  as  to  preclude  their  receiving  some 
attention  at  our  hands.  Indeed,  the  prosperity  of  railway 
corporations  and  the  safety  and  usefulness  of  the  service 
performed  by  them  is  largely  connected  with  the  condition 
of  their  employees,  and  it  is  therefore  not  only  natural  that 
public  interest  in  such  condition  should  be  largely  enlisted 
on  humanitarian  grounds,  but  that  also  it  should  receive  the 
attention  of  public  authorities  because  of  its  being  a  matter 
of  general  concern.  The  number  of  these  employees  is  very 
large.  Their  work  is  of  peculiar  importance  to  the  public, 
and  is  performed  under  circumstances  of  great  responsibility 
and  danger.  All  these  circumstances  not  only  give  them 
special  claims  upon  public  consideration,  but  enlist  the  public 
attention  because  of  the  large  interests  that  all  classes  of  the 
community  have  in  the  safe  and  judicious  performance  of 
their  duties,  which  must  always  depend  in  some  degree  upon 
their  ability  to  make  proper  provision  for  themselves  and 
their  families. 

A  comprehensive  view  of  the  relations  which  exist  between 


REPORT  OF  THE  INTERSTATE   COMMERCE  COMMISSION.      425 

them  and  the  corporations  by  which  they  are  employed  is 
therefore,  no  less  interesting  than  important ;  and  it  seems 
desirable  to  the  Commission  that  facts  should  be  gathered 
showing  not  only  what  provisions  were  made  in  the  nature 
of  insurance  for  the  persons  and  families  of  employees  by 
organization  among  themselves,  but  also  to  what  extent  their 
employers  have  made  provisions  for  funds  to  accomplish  a 
like  purpose.  For  this  purpose  circulars  were  addressed  to 
the  heads  of  the  most  important  orders  now  in  existence 
composed  of  railroad  employees,  and  also  to  officials  of 
eighty-five  of  the  leading  railway  companies.  The  result  of 
the  information  gathered  by  these  circulars  will  appear  in  an 
appendix  to  this  report. 

The  main  points  upon  which  information  was  sought  from 
the  organizations  of  employees  were :  Whether  the  order  or 
organization  provided  any  sort  of  insurance  or  benefit  fund  for 
the  relief  of  the  families  of  members  in  the  event  of  injury, 
sickness,  or  death  of  the  member;  whether  any  rules  of 
apprenticeship  prevailed  before  admission  to  the  organiza- 
tion ;  whether  grades  of  service  among  engineers  and  con- 
ductors were  recognized,  either  by  the  organization  or  by 
their  employers,  and  if  so,  what  were  the  conditions  of  such 
grades,  and  whether  promotions  among  shopmen  were  made 
from  the  men  so  employed  or  from  outsiders. 

The  principal  questions  asked  of  railroad  managers  were 
substantially  the  following :  Whether  an  insurance  or  guar- 
anty fund  was  provided  for  employees  in  case  of  their  dis 
ability  by  accident  or  illness,  or  to  relieve  their  families 
in  either  event,  or  in  case  of  death.  If  so,  all  facts  relating 
to  the  mode  of  accumulating  such  fund,  its  maintenance,  dis- 
bursement and  conditions,  were  called  for;  also,  whether 
eating  or  lodging-houses  have  been  provided  for  trainmen 
when  from  home,  or  reading-rooms  or  other  resorts ;  whether 
the  company  addressed  had  an  established  system  of  techni- 
cal training  for  its  men ;  whether  a  regular  plan  of  promo- 
tion existed  as  an  inducement  to  the  employees  to  attain  a 
high  degree  of  efficiency;  and  whether  special  rules  were 
promulgated  to  make  sure  of  obtaining  competent  locomotive 
engineers  and  other  trainmen. 
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An  exhaustive  analysis  of  the  replies  sent  to  the  circular 
will  not  be  attempted  here,  but  an  examination  of  them  will 
prove  interesting  and  profitable. 

On  the  part  of  the  labor  organizations  it  is  made  to  appear 
that  there  has  been  a  very  general  adoption  of  something  in 
the  nature  of  a  mutual  insurance  system  on  the  assessment 
plan,  whereby,  in  case  of  injury  or  disability  from  sickness 
the  beneficiary  draws  a  stated  weekly  allowance,  or,  if  death 
ensues,  his  family  is  made  sure  of  a  sum  that  will  at  least 
suffice  to  remove  immediate  want.  There  is  every  evidence 
that  this  insurance  feature  has  the  hearty  support  of  the 
several  brotherhoods  or  orders,  and  is  greatly  to  the  advan- 
tage of  the  members.  The  only  questions  made  related  to 
the  methods  to  be  employed  and  the  persons  to  whom  con- 
trol should  be  given.  Funds  devoted  to  this  purpose  seem, 
80  far  as  may  be  judged  from  the  reports,  to  have  been  well 
managed,  and  the  success  that  is  claimed  to  have  attended 
all  efforts  in  this  direction  may  be  expected  to  continue  with 
the  spread  of  the  system.  An  expression  adverse  to  the 
relief  associations  organized  by  certain  of  the  railroads  is 
set  forth  by  the  grand  secretary  and  treasurer  of  the  Brother- 
hood of  Railroad  Brakemen,  whose  reasons  will  be  found 
given  in  detail  in  the  appendix. 

In  the  matter  of  rules  governing  apprenticeships  no  fixM 
system  seems  to  prevail,  nor  any  desire  to  interfere  with 
company  regulation. 

As  to  promotions,  the  prevailing  sentiment  favors  making 
length  of  service  the  determining  factor  where  other  things 
are  equal,  and  the  bringing  of  men  from  the  outside  to  fill 
positions  is  spoken  of  as  a  cause  of  dissatisfaction  in  one  of 
the  brotherhoods.  Those  who  speak  for  the  principal  orders 
are  unanimous  in  expressing  their  belief  in  the  good  results 
attending  such  associations,  not  only  to  those  who  are  thus 
banded  together,  but  to  the  employing  companies.  It  is 
insisted  that  a  more  trustworthy  and  efficient  class  of  men 
is  secured  thereby.  One  of  the  organizations,  in  partionlar, 
makes  sobriety  a  condition  of  membership,  and  deviation 
therefrom   a  cause    for    expulsion.     Harmonious 


R£PORT  OF  THE  INTEBSTATE  COMHEBCE  COMMISSION.      427 

between  employers  and  employees  are  noticed  in  several 
<;ommunications. 

The  inquiries  addressed  to  the  railroad  companies  are 
quite  fully  answered,  and  embody  much  valuable  informa- 
tion. All  to  whom  the  circular  was  addressed  have  responded 
fully,  and  of  the  eighty-five  answering,  twelve  appear  to  have 
instituted  insurance  funds  in  the  interests  of  their  men ;  five 
others  have  hospital  funds;  five  have  benefit  associations, 
supported  wholly  by  employees ;  one  contributes  annually 
$500  for  a  like  purpose,  and  one  contemplates  starting  an 
insurance  department  at  an  early  day.  Fifty  per  cent,  of  the 
lines  heard  from  furnish  eating  or  lodging-houses  to  their 
employees  needing  them.  Twenty  of  them  provide  technical 
•education  to  a  greater  or  less  extent,  but  in  all  cases  where 
no  regular  technical  training  is  supplied  as  such  training  the 
apprenticeship  system  prevails,  or  men  are  selected  who  have 
proved  their  competency  by  actual  service.  It  is  plain  from 
the  responses  obtained  from  both  classes  that,  with  the  growth 
of  closer  relations  between  employees  and  the  corporations, 
not  only  are  the  interests  of  both  greatly  promoted,  but  the 
public  is  assured  of  better  and  more  efficient  transportation 
service. 

BAILBOADS  IN  FOREIGN  GOUNTBIES. 

In  January,  1888,  the  Commission  addressed  a  communi- 
cation to  the  Secretary  of  State,  expressing  the  desire  that 
the  Commission  should  be  furnished  with  copies  of  such 
publications  relating  to  railroads  and  internal  commerce  as 
are  issued  by  foreign  governments,  and  requesting  his  assist- 
ance in  procuring  the  same.  In  compliance  therewith  the 
State  Department  transmitted  to  the  Commission  documents 
pertaining  to  railroads  in  China,  Japan,  Persia,  Norway  and 
Sweden,  Netherlands,  Dutch  Colonial  Possessions,  ftussia, 
Island  of  Trinidad,  Uruguay  and  Paraguay,  Argentine  Re- 
public, Chili,  and  Mexico.  Extracts  from  some  of  these 
documents  and  abstracts  of  others  are  attached  hereto 
(Appendix  12.)  The  Commission  is  in  possession  of  much 
information  from  other  sources  in  respect  of  railroads  in 
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other  foreign  countries,  which  need  not,  however,  be  giveft 
at  this  time. 

HOW  THE  ACT  HAS  BEEN  ADMINISTERED. 

The  general  course  pursued  by  the  Commission  in  the- 
practical  administration  of  the  provisions  of  the  statute,  and 
the  scope  of  its  authority,  are  proper  subjects  of  public 
interest. 

The  paramount  aim  of  the  Commission  has  been  the  object 
for  which  the  statute  was  enacted — namely,  to  bring  the  trans* 
portation  business  of  the  country  imder  the  control  of  its- 
provisions.  Undoubtedly  the  first  duty  of  an  administrative 
officer  is  to  give  effect  to  the  law  under  which  he  acts.  Much 
depends,  however,  on  the  manner  in  which  this  is  done,  and 
misdirected  energy  may  render  a  law  nugatory.  A  fanatical 
or  sensational  course  rarely  leads  to  good  results,  but,  on  the 
contrary,  usually  provokes  antagonisms,  and  often  tends  to- 
defiance  of  the  law  itself. 

When  a  law  relates  to  great  business  interests  intended  to 
be  governed  by  its  provisions  throughout  the  whole  extent 
of  a  vast  country,  with  many  diverse  characteristics,  great 
care  is  required  to  so  administer  the  law  that  it  shall  be 
respected  and  obeyed.  In  a  matter  of  such  magnitude  and 
importance  as  the  transportation  business  of  this  country 
many  other  things  are  required  besides  prosecutions  for 
violations.  Careful  interpretations  of  the  provisions  of  the 
law,  correct  knowledge  of  the  subjects  to  which  it  applies, 
and  of  any  distinctions  in  conditions  that  may  modify  its- 
application,  are  necessary,  in  order  that  it  may  be  intelli- 
gently applied.  A  reasonable  time  was  also  required  to* 
enable  business  interests  generally  to  become  familiarised 
with  the  changed  methods  under  the  law,  and  for  carriers  to 
adjust  their  classifications  and  schedules  and  their  modes  of 
business  to  the  new  requirements. 

It  was  deemed  a  matter  of  primary  importance  to  bring: 
the  interests  affected  into  harmonious  relations  to  the  law, 
and  to  understand  that,  while  it  revolutionizes  certain  meth* 
ods,  it  is  something  more  than  a  merely  punitive  statate, 
defining  crimes  and  providing  for  their  punishment,  and  that 
its  ultimate  purpose  is  the  general  good  of  the  countiy,  not 
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less  of  the  carriers  themselves  than  of  the  public.  This  may 
involve  what  is  sometimes  called  an  educational  process,  but 
when  many  courses  of  long  standing  are  to  be  unlearned,  as 
well  as  right  courses  to  be  learned,  it  is  an  important  process 
in  dealing  with  intelligent  men,  not  essentially  bad,  nor 
engaged  in  criminal  pursuits,  but  whose  faults  were,  in  many 
respects,  wrong  methods  in  the  conduct  of  a  legitimate  busi- 
ness, in  which  they  had  too  often  been  taught  that  success 
might  be  regarded  as  justifying  the  methods  employed.  A 
standard  of  right  and  wrong  as  well  as  of  legal  duty  was  to 
be  set  up,  and  conformity  to  this  standard  induced,  if  pos- 
sible, by  the  conviction  that  their  true  interests  would  be 
better  promoted.  The  numerous  complaints  from  parties 
interested,  calling  for  investigation  and  decision,  and  the 
opportunities  they  afforded  for  explaining  the  principles  of 
the  law  and  pointing  out  the  rules  to  be  observed,  it  was 
thought  would  for  a  time  largely  aid  in  producing  this  con- 
viction, and  perhaps  suffice  in  the  form  of  prosecutions.  It 
was  not  doubted  that,  if  the  carriers  of  the  country,  managed 
in  great  part  by  well-informed  and  able  men  could  become 
convinced  that  compliance  with  the  law  would  result  in  better 
relations  between  themselves  and  between  carriers  as  a  class 
and  the  public,  and  that  their  interests  would  be  subserved 
in  consequence,  only  exceptional  instances  would  remain  to 
be  dealt  with  by  punitive  methods. 

Much  attention,  therefore,  has  been  given  to  this  aspect  of 
administration,  and  the  Commission  believes  that,  upon  the 
whole,  good  results  have  followed,  and  that  the  body  of  the 
carriers  of  the  country  are  in  accord  with  its  efforts  in  this 
direction  and  desirous  in  general  to  co-operate  in  the  enforce- 
ment of  the  law. 

In  consideration  of  the  motives  that  usually  influence 
human  conduct  in  great  business  affairs  in  which  the  whole 
country  is  concerned,  it  was  believed  that  at  the  outset  at 
least,  and  until  leading  principles  were  fairly  settled,  it  would 
be  more  profitable  for  the  Commission  for  the  most  part  to 
lay  down  rules  of  conduct  for  the  present  and  future,  and  by 
frequent  conference  and  intercourse  with  managers  to  have 
these  rules  observed,  than  to  devote  its  time  mainly  to  insti- 
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tuting  and  conducting  penal  and  criminal  prosecutions. 
There  is,  also  in  the  public  mind,  a  sense  of  incongruitj 
between  the  prosecuting  function,  involving  as  it  does  detec- 
tive methods  and  an  attitude  of  hostility,  and  the  judicial 
function,  rightly  expected  to  require  impartial  and  just  inves* 
tigation  and  decision  of  controverted  questions  of  law  and 
fact.  It  is  a  fundamental  principle,  and  generally  provided 
for  by  statutes,  that  every  man  shall  have  a  fair  trial  before 
a  tribunal  free  from  any  possible  bias  that  might  arise  from 
relationship,  interest  in  the  result,  or  partisan  connection 
as  attorney  or  counsel,  or  who  may  become  a  prosecutor  in 
the  transaction. 

It  is  not  intended  to  be  implied  that  official  prosecutions. 
should  not  be  instituted  directly  by  the  Commission.  The 
enforcement  of  the  law  by  the  methods  provided  for  in  the 
Act  is  part,  and  a  material  part,  of  its  duty,  and  prosecu- 
tions constitute  one  of  those  methods.  It  is  only  meant  thai 
prosecutions  in  the  courts,  inaugurated  and  carried  on  by  the 
Commission,  would  necessarily  have  superseded  other  dutiea 
that  were  more  useful  and  apparently  more  important.  The 
preparation  and  conduct  of  prosecutions,  if  made  the  main 
duty,  would  inevitably  occupy  nearly  the  whole  time  of  the 
Commission,  and  leave  little  opportunity  for  other  matters. 
Such  prosecutions  must  take  place  in  the  United  States 
courts.  They  are  not  cognizable  before  the  Commission.. 
The  jurisdiction  of  the  Commission  does  not  cover  suits  for 
penalties  or  criminal  indictments.  The  theory  of  the  Act  ia 
similar  to  that  upon  which  several  State  commissions  have 
been  created,  that  the  Commission  shall  investigate  and 
report  its  conclusions  of  fact  and  law,  and  in  certain  instancea 
award  reparation  for  damages,  but  that  its  determinations 
are  only  enforceable  in  the  courts,  for  which  purpose  its  con- 
chisions  of  fact  are  prhna  facie  evidence. 

The  publicity  that  ensues  from  the  exposure  of  practices 
or  acts  that  are  wrong,  or  in  contravention  of  the  statute^ 
brings  the  force  of  public  opinion  to  bear  upon  them,  an  ele-^ 
ment  of  great  importance  in  the  administration  of  all  laws^ 
and  the  conclusions,  or  even  suggestions,  of  the  Commission 
are  almost  invariably  acquiesced  in  by  the  carriers. 
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Any  person  is  at  liberty  to  prosecute  in  the  courts  for 
penalties  or  crimes  under  the  Act,  or  for  infractions  of  its 
provisions ;  and  any  party  to  a  proceeding  before  the  Com- 
mission may  resort  to  the  courts  to  have  its  conclusions  or 
awards  enforced  in  a  summary  way.  One  serious  difficulty, 
however,  that  exists  in  penal  and  criminal  prosecutions,  is 
in  procuring  testimony  to  show  violations  of  the  statute. 
The  more  public  violations,  such  as  failures  to  file  and  pub- 
lish tariff  schedules,  or  greater  charges  for  shorter  than  for 
longer  distances  when  not  claimed  to  be  justified  under  the 
law,  are  of  rare  occurrence,  and  no  one  is  a  party  to  them 
except  the  carrier ;  but  violations  of  a  more  private  charac- 
ter, such  as  rebates  or  discriminations  in  rates  for  freight 
or  passengers,  or  underbilling  or  false  billing  of  traffic,  can 
not  exist  without  compUcity  between  the  shippers  and  the 
carriers.  These  are  never  open  or  public,  but  secret.  The 
interest  of  both  parties  to  the  transaction  requires  conceal- 
ment, as  well  to  escape  the  penalties  of  the  law  as  for  other 
reasons.  Proof  of  such  cases  is  obviously  difficult  to  obtain. 
Instances  occur  in  which  the  inference  is  strong  that  some 
feature  of  the  law  has  been  violated  or  evaded,  but  infer- 
ences,  to  warrant  convictions,  must  be  drawn  from  facts  and 
circumstances  proved,  and  when  both  parties  to  such  trans- 
actions are  interested  in  keeping  them  secret,  or  liable  to 
similar  punishment,  the  necessary  evidence  of  the  facts  tend- 
ing to  show  culpability  of  a  carrier  of  some  officer  or  agent, 
is  not  easily  procured.  And  the  settled  principle  of  our 
jurisprudence  that  protects  a  man  from  giving  compulsory 
evidence  criminating  himself,  is  a  shield  under  which  offences 
may  frequently  hide. 

The  provision  in  the  Act  that  the  claim  that  testimony  may 
tend  to  criminate  the  witness  shall  not  excuse  him  from  testi- 
fying, but  that  his  evidence  shall  not  be  used  against  him 
on  the  trial  of  any  criminal  proceeding,  does  not  entirely 
meet  this  difficulty. 

These  observations  indicate,  in  a  general  way,  the  consid- 
erations that  for  a  time  have  governed  the  action  of  the  Com- 
mission. The  time  has  come,  however,  when  more  aggressive 
steps  can  properly  be  taken.    No  excuse  can  longer  be  made 
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that  the  law  is  not  understood,  or  that  sufficient  time  has  not 
elapsed  to  give  the  carriers  opportunity  to  conform  their 
methods  to  its  requirements. 


AMENDMENTS  TO  THE  ACT. 

The  twenty-first  section  of  the  statute  requires  the  Com- 
mission to  report  to  Congress  such  recommendations  as  to 
additional  legislation  relating  to  the  regulation  of  commerce 
as  it  may  deem  necessary.  Pursuant  to  this  requirement  the 
Commission  reports  that,  in  the  practical  administration  of 
the  law,  it  has  become  convinced  that  certain  additional  leg- 
islation, some  in  the  form  of  amendments  to  existing  sec- 
tions, and  others  in  the  form  of  additional  sections,  is  impor- 
tant and  necessary. 

These  may  be  briefly  summarized  as  follows : 

(1)  An  amendment  to  the  first  section,  correcting  some 
ambiguities  of  language  and  making  more  definite  and  cer- 
tain the  transportation,  both  interstate  and  international, 
intended  to  be  subject  to  the  provisions  of  the  Act. 

(2)  An  amendment  to  the  third  section  relating  to  the  rout- 
ing and  the  interchanges  of  traffic  between  carriers,  so  as  to 
better  provide  for  through  traffic  at  through  rates  over  con- 
necting lines.  This  amendment  was  recommended  in  the 
report  for  the  year  1888,  and  is  now  repeated. 

(3)  An  amendment  to  the  twelfth  section,  relating  to  the 
attendance  of  witnesses  and  to  the  taking  of  testimony  by 
deposition.  Objection  has  been  made  that  the  attendance  of 
witnesses  can  not  be  required  outside  of  the  judicial  district 
in  which  they  reside.  The  Commission  believes  the  objec- 
tion is  not  well  founded,  and  that  the  law  could  not  be  effect- 
ually administered  under  such  a  rule.  As  the  fact  that  the 
objection  has  been  made  indicates  that  obstructions  and 
delays  may  occur,  it  is  better  that  the  language  of  the  Act^ 
should  be  open  to  no  misconstruction. 

Depositions  are  authorized  by  law  to  be  taken  for  use  in 
the  Federal  courts,  but  there  is  now  no  provision  for  taking 
testimony  by  deposition  to  be  used  before  the  Commission, 
and  it  can  only  be  done  by  the  consent  of  parties.    This 
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practice  has  been  followed  in  many  instances,  but  it  is  obvi- 
ous that  it  ought  not  to  be  merely  voluntary.  As  the  taking 
of  testimony  in  that  manner  is  a  great  convenience  and 
lessens  expense  as  well  as  facilitates  business,  it  should  mani- 
festly be  authorized. 

(4)  An  amendment  to  the  twenty-second  section,  providing 
that  the  provisions  of  the  Act  shall  not  prevent  the  free  car- 
riage of  persons  injured  in  railroad  accidents  and  the  physi- 
cians and  nurses  for  attendance  upon  and  care  of  persons  so 
injured,  nor  prevent  the  transportation  free  or  at  reduced 
rates  of  the  actual  resident  members  of  the  families  of  employ- 
ees of  railroad  companies. 

Some  other  matters  deemed  necessary  to  be  provided  for 
by  additional  legislation  would  perhaps  be  more  appropriate 
for  new  or  supplemental  sections  to  the  act  than  as  amend- 
ments to  existing  sections.     These  are : 

First :  The  prohibition  of  the  payment  of  commissions  by 
one  railroad  company  to  ticket  agents  of  another  railroad 
company  for  passenger  transportation,  and  the  like  prohibi- 
tion of  commissions  for  soliciting  or  procuring  traffic  to  out- 
side organizations  or  persons. 

Second :  The  abolition  of  ticket  brokerage  by  requiring,  as 
elsewhere  suggested  in  this  report,  that  every  person  who 
sells  passenger  tickets  shall  be  duly  authorized  by  the  com- 
pany for  which  he  sells,  and  exhibit  his  authority,  and  that 
the  company  shall  be  responsible  for  his  acts.  If  deemed 
practicable,  the  price  at  which  the  ticket  may  be  sold  might 
also  be  required  to  be  stamped  upon  the  ticket.  And  further, 
requiring  companies  that  sell  excursion  tickets  to  redeem 
unused  coupons. 

Third :  The  regulation  of  the  payment  of  car  mileage  for 
the  use  of  cars  of  private  companies  or  individuals. 

Fourth :  An  extension  of  the  law  to  make  it  apply  to  com- 
mon carriers  by  water. 

Other  subjects  upon  which  legislation  may  be  deemed 
expedient  are  discussed  in  this  report  without  recommenda- 
tion, and  submitted  to  the  consideration  of  Congress. 

Documents  published  in  the  appendix,  but  not  heretofore 
mentioned  as  a  part  thereof,  are  the  amended  Act  to  regulate 
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commerce  and  the  amended  rules  of  practice  adopted  by  the 
Commission.    (Appendix  13  and  14.) 

All  of  which  is  respectfully  submitted. 

Thomas  M.  C!oolet, 
WnuAM  B.  Morrison, 
Augustus  Schoonmakeb, 
Walter  L.  Bragg, 
Wheelock  G.  Veazey, 

Interstate  Commerce  Oammieeianere. 


H.  A  H.  BATES  JB.  Y.  THE  PEKN.  B.  CO.  AND  THE  PENN.  CO.  435 


HEBVET  BATES  and  H.  BATES,  Jb.,  v.  THE  PENNSTL- 
VANIA  BAILBOAD  COMPANY  and  THE  PENN- 
STLVANIA  COMPANY. 


Ckmiplaint  filed  Angost  29, 1889.  Answers  filed  September  12  and  13, 
1889.  Heard  at  Indianapolis  September  17,  1889.  Leave  to  appear 
ajid  be  heard  granted  to  the  Baltimore  &  Ohio  Bailroad  Co.,  October 
81, 1Q89.  Brief  on  behalf  of  Baltimore  &  Ohio  Go.  filed  November 
22,  18891    Decided  February  7,  1890. 


The  defense  of  water  competition  from  Chicago  and  the  lake  shipping 
points  to  seaboard  p<Hnts  east,  as  a  justification  for  an  otherwise 
unjustifiable  discrimination  in  rate  between  com  and  its  direct  pro- 
ducts from  Indianapolis  ta  said  seaboard  points  was  held  to  be 
untenable,  owing  to  the  situaticm  of  Indianapolis  as  to  the  lakes  and 
to  the  location  of  the  territory  where  the  com  was  mainly  raised 
that  was  marketed  at  Indianapolis,  and  to  the  other  facts  established 
in  this  case. 

Where  an  existing  classification  and  rate  are  not  shown  to  operate  inju- 
riously to  the  carriers  from  a  given  point  or  to  give  undue  advan- 
tage to  shippers,  a  change  is  not  justifiable  that  materially  injures 
an  important  industry  and  a  class  of  shippers  at  that  point  who  have 
there  built  up  the  industiy  in  reliance  upon  a  continuation  of  the 
previous  classification  and  rate  first  established  and  long  maintained 
by  the  carriers  themselves,  without  complaint  from  any  quarter. 
Such  change  in  classification  and  rate  would  ffubject  the  persons 
engaged  in  the  industry  and  the  locality  and  the  particular  trafSc  to 
unreasonable  disadvantage  within  the  prohibition  of  section  three  of 
the  Act  to  regulate  commerce. 

A  discrimination  between  the  rate  on  com  and  its  direct  products  from  a 
given  locality  resulting  from  a  reduction  of  the  rate  on  com  below 
the  rate  on  its  direct  products,  which  subjected  persons  in  that 
locality  engaged  in  the  business  of  manufacturing  com  into  its 
direct  products  and  of  selling  the  same  to  unreasonable  prejudice  or 
disadvantage,  and  was  without  necessity  or  advantage  to  the  carrier, 
or  any  reason  founded  on  the  character  or  condition  of  the  traffic. 
Held,  to  be  in  violation  of  section  three  of  the  Act  to  regulate  com- 
merce, notwithstanding  the  new  rate  on  com  was  open  to  all  persons 
equally  and  with  equal  service. 
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Wlien  carriem  other  than  the  rt'8|)uudent0  of  rvconl  are  committing  thr 
name  violatiouH  of  the  Act  to  regulate  commerce  as  the  reapondenU, 
an  onler  may  issue  against  the  n'8|K>ndentA  and  the  eaoae  be  held 
for  the  |>ur|K>se  of  bringing  such  other  carriers  into  it  to  be  pio- 
ceedeil  against  unless  they  comply  with  the  order. 

ir.  A.  Ixf'fr/ittm,  for ooinplainnnts. 
•/.   T.  liriHfka^  for  drf«»iulaiits. 

John  K,  (utrt'fi  uuil  I/ny/i  L,  lioml  Jr.^  for  Baltimore^ 
Ohio  R.  K.  Co. 

Vk AZE Y,  ( 'tttn  m  (Hsiuner  : 

Tii<>  roinpbiint  in  this  caho  charK0<1  that  H(*rvov  BateH  and 
}{.  Batos,  jr.,  aro  euga^tMl  in  the  luiHini*sK  of  uiilliu^  at  ludi- 
anapoIiH,  Indiana,  operating  and  nirrying  on  the  niillM  known 
as  Tht*  InilianapoliH  Hominy  Mills;  that  thi*  defendantH  are 
oniiinion  (*arrit*rs  hy  railroad  hrtwc^en  Indianaiiolis,  in  the 
State  of  Indiana,  anil  NVw  York,  in  the  State  of  New  York. 
and  suhj<'i*t  to  tho  Art  to  rogulato  oonimerce;  that  liv  the 
tfrniH  of  th(*ir  frt'i;^ht  tariff  in  fonv  they  persiHt  in  a  serionH 
and  ruinous  disfriniination  a;^ainst  the  husineHS  of  the  coin* 
pluinaiits,  and  to  tl)t>  rorrt'sponding  ndvantaf^e  and  pnifit  of 
o<Ttain  anil  all  miliars  nniking  the  sami*  or  Himilar  gooda  at 
(»r  near  tiie  s<*al>oard,  or  in  th«*  variouH  ritieHat  or  near  the 
eastern  termini  of  said  raih'oads;  in  that  they  charge  and 
eo||<>et  as  fn*if^ht  eliarges  on  4*orn  trans])orted  from  Haid  city 
of  In(Iiana])oIis  to  said  «*ity  of  New  York,  at  the  mte  of 
eiglit«'en  and  one-half  cfiits  p<'r  hundn'd  poundH  weight ; 
while  rontt'niporaneously  ami  under  similar  conditionH  chaig- 
inf^  ami  rollcrtin^  as  freight  eharges  on  ground  com,  cracke«I 
4M>rn  aihl  corn  nifal,  grits  ami  hominy,  ntul  the  refuse  frt>ni 
tilt*  manufacture  of  saiil  produets  eaHed  feed -at  the  rate  of 
twenty-thre4»  rents  pi-r  hundreil  ])ounds  weight,  thereby  giT- 
ing  a  direct  and  immediate  advantagt*  t«)  uiillerH  at  or  near 
the  eastern  termini  of  said  ilffendants*  railnmilH  of  four  and 
ont*-haIf  ernts  pt-r  liunilri'd  ]Miunds,  and  ]»lacing  upon  the 
complainant-^  a  disadvantagi-  and  consequent  Iohm  exactiv 
corrt-s|M»nding  to  tin'  gain  of  these  eastern  eiim]>etitorB;  that 
the  L:<H»ds  nianufaetnn-d  l^v  tlu*  Indianapolis  Honiinv  MillH 
arc  largely  and  mostly  sold  in  New  Y«>rk  and  other  eastern 
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cities,  and  that  the  business  of  complainants  has  grown  to 
its  present  large  proportions  nurtured  through  many  years 
by  a  freight  tari£f  from  Indianapolis  to  the  seaboard  always 
equal  to  and  no  more  than  the  tariff  on  the  whole  grain,  and 
that  it  is  but  recently  that  mills  making  the  same  or  similar 
goods  have  been  established  in  the  eastern  part  of  the  coun- 
try; that  such  discrimination  is  ruinous  in  the  extreme  is 
shown  by  the  fact  that  two  and  eight-tenths  cents  per  bushel 
on  the  price  of  corn  (5c.  per  cwt.)  is  sufficient  to  absorb  the 
profits  of  any  western  mill  for  the  past  three  years  some 
three  or  more  times. 

Each  defendant  answered  separately  but  in  substance  the 
same,  denying  all  averments  of  violations  of  the  Interstate 
Commerce  Law  by  discriminations  as  alleged  in  the  com- 
plaint, but  admitting  that  the  rates  charged  for  raw  com  and 
its  products  were  as  alleged  therein,  and  averring  that  the 
rate  of  twenty-three  cents  for  transportation  of  corn  products 
is  just  and  reasonable,  and  the  rate  of  eighteen  and  one-half 
cents  per  hundred  pounds  for  transportation  of  raw  com  is 
not  as  much  as  it  should  be,  but  denying  that  the  difference 
in  rates  for  the  transportation  of  com  and  com  products  is 
an  unlawful  discrimination  against  complainants. 

The  defendants  respectively  averred  that  the  rate  of 
eighteen  and  one-half  cents  per  hundred  on  corn  is  forced 
upon  them  and  other  railway  lines  of  transportation  between 
Indianapolis  and  New  York  city  and  other  eastern  cities  by 
northern  lines  of  transportation  which  are  made  up  wholly  of 
lake  and  canal  or  partly  lake  and  canal  and  partly  rail  routes ; 
that  the  price  charged  by  these  northern  water  routes  for  the 
transportation  of  corn  to  New  York  city  and  other  eastern 
cities  is  much  less  than  eighteen  and  one-half  cents  per  hun- 
dred, and  unless  defendants  and  other  rail  routes  extending 
from  Indianapolis  eastward  should  reduce  their  rates  for 
transportation  of  com  to  eighteen  and  one-half  cents  per 
hundred,  no  com  would  be  offered  to  defendants  for  trans- 
portation eastward.  Defendants  further  say  that  the  rail 
routes  extending  from  Indianapolis  eastward  transport  only 
about  six  hundred  thousand  bushels  of  corn  per  year,  while 
the  northern  water  routes  above  mentioned  transport  annu- 
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ally  about  fifteen  million  bushels,  and  the  defendants  aver 
that  whatever  disadvantage  complainants  incur  in  conse- 
quence of  di£ference  between  rates  charged  on  com  and  com 
products  arises  from  the  fact  that  the  northern  water  routes 
transport  com  eastward  in  such  large  quantities  and  at  such 
low  rates  in  comparison  ^vith  what  the  defendant  companies 
do,  and  from  the  further  fact  that  it  is  impossible  for  the 
complainants  doing  business  at  Indianapolis  to  be  on  an 
equality  with  competitors  in  business  who  are  so  situated  as 
to  have  the  advantage  of  water  routes  of  transportation. 

It  is  found  from  the  evidence  that  in  the  railroad  official 
classification  of  com  and  its  direct  or  immediate  products, 
such  as  ground  com,  cracked  com,  com  meal,  grits,  hominy 
and  feed,  they  have  all  for  twenty  years,  more  or  less,  been 
in  the  sixth  class,  and  were  so  classified  by  the  defendant 
companies  and  other  railroad  companies  constituting  the 
railroad  routes  between  Indianapolis  and  eastern  seaboard 
points ;  that  this  classification  continued  until  July,  1889,  and 
that  until  the  last-named  date  there  has  been  no  discrimina- 
tion in  rate  between  raw  com  and  its  immediate  products ; 
that  on  the  said  1st  of  July  the  rate  on  raw  com  as  well  as 
its  direct  products  was  and  had  been  previously  thereto 
twenty-five  cents  per  hundred  pounds  by  rail  from  Chicago 
to  New  York  and  other  eastern  seaboard  points,  and  that  on 
that  basis  the  charge  was  and  had  been  twenty-three  cents 
from  Indianapolis  to  New  York,  as  the  fair  proportion  of  the 
rate  from  Chicago  to  New  York  on  account  of  the  less  dis- 
tance from  Indianapolis;  that  about  the  10th  of  July  a 
reduced  rate  was  put  into  e£fect  to  the  seaboard  on  com.  This 
reduced  rate  was  first  made  by  the  Baltimore  &  Ohio  Bail- 
road  Company  and  was  soon  followed  by  the  defendants  and 
other  companies.  This  resulted  in  negotiations  between  rail- 
road companies  and  an  agreement  was  finally  effected  to 
make  the  rate  on  corn  products  between  Chicago  and  eastern 
seaboard  points  twenty-five  cents  per  hundred  pounds  and 
the  rate  on  raw  corn  twenty  cents,  and  the  rate  from  Indian- 
apolis to  the  same  points  was  fixed  at  eighteen  and  one-half 
cents  on  corn  and  twenty-three  cents  on  its  products,  this 
being  a  fair  proportion  of  the  last-named  Chicago  rates. 
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It  is  farther  found  that  twenty-three  cents  per  hundred 
pounds  is  not  an  unreasonable  charge  for  the  transportation 
of  com  products  from  Indianapolis  to  the  seaboard,  and  that 
the  rate  of  eighteen  and  one-half  cents  per  hundred  pounds 
on  com  produced  but  little  profit  under  favorable  circum- 
stances, and  sometimes  none  to  the  carrier,  but  that  the  rail- 
road would  rather  carry  it  at  that  rate  than  not  to  transport 
it.  The  evidence  tended  to  show,  and  there  was  no  evidence 
to  the  contrary,  that  no  reason  founded  on  cost  of  service 
existed  for  diflference  in  rates  between  corn  and  com  products, 
and  it  is  found  upon  the  showing  in  this  case  that  the  defend- 
ant companies  could  afford  to  carry  the  direct  corn  products 
at  the  same  rate  that  they  could  afford  to  transport  the  raw 
com. 

It  is  further  found  that  the  rate  for  the  transportation  of 
com  from  Chicago  to  New  York  by  water,  through  lake  and 
canal,  is  and  has  always  been  a  varying  rate,  depending  upon 
supply  and  demand  of  traffic  and  vessels  for  the  service,  but 
always  as  low  as  twenty  cents  per  hundred  pounds,  and  gen- 
erally lower.  It  was  clearly  established  that  the  proportion 
of  com  carried  east  from  Chicago  by  water,  as  compared  with 
that  which  is  transported  by  rail  is  very  much  larger.  The 
corn  raised  easterly  of  the  line  of  the  Chicago  &  Eastern 
Illinois  railroad  does  not  to  any  great  extent  go  to  Chicago 
in  its  transportation  to  eastern  markets,  but  is  carried  east 
by  the  railroad  lines. 

The  com  raised  west  of  the  said  described  line  does,  as  a 
rule,  find  its  way  to  market  through  Chicago.  This  wits  the 
condition  before  the  said  reduction  in  rates  last  July,  and 
there  has  been  no  apparent  change  since.  That  is,  the  same 
proportion  went  by  Chicago  prior  to  July  that  has  gone 
since  the  reduction  in  the  rate  on  com  was  made  by  taking 
the  com  out  of  the  classification  and  making  a  commodity 
tariff. 

One  of  the  complainants  testified  that  this  change  in  the 
classification  of  com  and  the  consequent  change  in  the  rate 
thereon  affected  their  business  injuriously  and  it  is  found 
that  their  milling  business  has  suffered  materially  since  that 
change.     One   of  the  complainants  testified,  and  it   is   so 
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found,  that  they  have  been  obliged  to  pay  more  for  com 
since  said  change  than  they  had  to  pay  before.  The  com- 
plainants have  been  engaged  in  the  miUing  business  in  Indi- 
anapolis as  alleged  in  their  complaint  for  the  last  five  years^ 
and  marketed  the  product  of  their  mills  largely  at  seaboard 
points  in  the  east.  There  are  many  similar  mills  at  different 
places  in  the  east,  some  constructed  more  or  less  recently 
and  others  which  have  been  in  operation  for  a  great  many 
years.  The  market  for  their  product  and  also  for  that  of 
complainants'  mills  was  mainly  in  the  east. 

It  haying  appeared  on  the  trial  that  the  Baltimore  &  Ohio 
Bailroad  Company  might  be  directly  or  indirectly  interested 
in  the  determination  of  the  cause,  an  order  was  made  that 
said  company  be  notified  of  the  pendency  of  the  same  and 
be  given  an  opportunity  to  be  heard  therein  and  to  signify 
its  purpose  in  that  behalf.  In  reply  thereto  said  company  sig- 
nified its  desire  to  be  heard  and  submit  an  argument,  where- 
upon an  order  to  that  effect  was  issued,  and  said  company 
appeared  and  submitted  a  printed  brief. 

Other  facts  will  be  alluded  to. 

Counsel  for  complainants  insisted  in  argument  that  the 
evidence  had  well  established  the  facts  averred  in  the  peti- 
tion, and  denied  that  it  was  water  competition  that  forced  the 
alleged  discrimination.  Therefore  they  asked,  not  to  have 
the  old  rates  on  com  restored,  or  the  rate  on  com  producta 
reduced  to  the  rates  on  com,  but  to  have  the  discrimination 
undone  and  a  classification  re-established  that  would  indnde 
as  formerly  both  corn  and  the  direct  products  of  com  in  the 
same  class. 

The  counsel  for  the  respondent  companies  first  protested 
against  a  decision  regulating  only  their  respective  rates  on 
com  and  com  products,  but  leaving  their  six  competitors 
between  Indianapolis  and  the  seaboard  free  to  continue  the 
present  classification  and  rate. 

They  made  the  further  point  in  argument  as  in  their  respeo- 
tive  answers :  First,  that  it  was  necessary  to  reduce  the  rate 
on  raw  com  from  twenty-three  cents  per  hundred  pounds  to 
eighteen  and  one-half  cents  from  Indianapolis  to  New  York 
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by  reason  of  the  water  competition  by  lake  and  canal  from 
Chicago  and  other  lake  points  in  order  to  get  the  traffic ;  that 
in  short,  the  reduction  was  forced  by  water  competition. 
We  take  up  this  point  before  referring  to  other  matters  of 
defense. 

Indianapolis  is  situated  at  distances  from  different  lake 
shipping  points  of  from  154  to  327  miles.  The  shortest  rail 
route  to  Chicago  is  183  miles,  and  to  Toledo  213  miles.  Its 
situation  is  to  the  south  of  these  and  the  other  lake  shipping 
points.  The  amount  of  corn  going  east  from  or  through 
Indianapolis  is  comparatively  small.  Whatever  traffic  of 
this  kind  there  was,  came  from  the  territory  mainly  east  of 
the  line  of  the  Chicago  &  Eastern  Illinois  railroad,  and  as  to 
such  com  the  testimony  was  undisputed  that  the  Chicago 
lake  routes  do  not  interfere  very  largely  with  the  traffic  com- 
ing by  rail  east  of  that  line.  We  think  it  a  fair  deduction 
from  the  evidence  that  the  com  reached  by  the  Indianapolis 
millers  or  that  found  a  market  at  or  through  that  city  was 
not  produced  in  a  section  wherd  it  naturally  or  advantage- 
ously, to  much  extent,  became  the  subject  of  water  transpor- 
tation east.  Undoubtedly  the  cheap  water  transportation 
from  actual  lake  points  east,  although  so  distant  from  Indi- 
anapolis and  the  region  where  the  com  was  mainly  raised 
that  had  before  the  reduction  found  a  market  at  Indianapolis, 
would  naturally  influence  to  some  extent  railroad  companies 
in  making  rates  east  from  said  city.  It  would  perhaps  be 
difficult  to  locate  a  railroad  of  any  considerable  length  and 
having  a  large  traffic  anywhere  in  our  country  outside  of  all 
influence  of  water  competition  in  respect  of  rates  for  trans- 
portation, at  some  points  along  its  line.  But  we  are  fully 
satisfied  that  in  view  of  the  distance  of  Indianapolis  from 
water  transportation  and  of  its  location  as  a  market  for  com 
brought  there  for  manufacture  into  its  direct  products  or  for 
sale  to  the  eastern  trade,  the  northern  water  routes  to  east- 
em  points  were  not  so  potent  as  to  necessitate  a  reduction 
of  the  rate  to  the  point  reached  in  this  case  in  order  to  enable 
the  railroads  running  east  from  Indianapolis  to  retain  their 
usual  com  traffic  from  that  point. 

It  is  quite  apparent  from  intimations  of  some  witnesses  in 
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the  cause,  and  from  statements  in  the  brief  of  the  Baltimore 
&  Ohio  Company,  that  the  purpose  of  that  company  in  mak- 
ing the  new  commodity  tariff  and  rate  on  com  was  to  obtain 
the  traffic  from  Chicago  for  export  at  Philadelphia  and  Balti- 
more. It  may  be  true  as  claimed,  that  in  order  to  obtain 
com  for  European  shipment  at  those  points  it  was  necessary 
for  the  railroads  reaching  them  from  Chicago  to  measurably 
meet  the  rates  by  lake  and  canal  or  lake  and  rail  between 
Chicago  and  New  York.  On  a  twenty  cents  basis  per  hundred 
from  Chicago  to  New  York  the  rate  to  Philadelphia  and  Bal- 
timore under  the  established  rule  of  differentials  to  those 
cities  would  be  eighteen  and  seventeen  cents  respectiyel3\ 
The  lines  from  Chicago  having  adopted  this  basis  and  rate 
from  Chicago,  undoubtedly  influenced  by  the  action  of  the 
Baltimore  &  Ohio  Company,  made  it  apply  also  to  Indian- 
apolis and  vicinity.  The  result  was  to  greatly  disturb  and 
injure  the  milling  industry  in  and  about  Indianapolis,  which 
used  com  produced  in  a  section  so  situated  as  to  the  lakes 
that  it  did  not  get  the  behefit  of  water  transportation,  and 
was  not  the  com  that  the  Baltimore  &  Ohio  and  other  rail- 
road companies  competed  for  against  water  transportation. 
They  desired  the  corn  that  naturally  sought  market  at  and 
through  Chicago,  not  com  usually  collected  for  the  mills  at 
Indianapolis.  There  was  therefore  no  occasion  for  reduc- 
ing the  rate  on  corn  below  the  rate  on  the  direct  products  of 
corn,  at  Indianapolis,  for  any  purpose  that  the  railroads  had 
in  view  at  Chicago.  The  question  is  not  whether  the  reduc- 
tion in  rate  on  corn  from  Chicago  without  like  reduction  on 
the  products  of  com  was  justifiable  on  the  score  of  water 
competition.  The  question  is  limited  to  the  propriety  of  the 
discrimination  between  the  two  kinds  of  traffic  from  Indian- 
apolis on  that  ground.  On  this  question  we  think  that  water 
competition  was  not  shown  to  make  it  necessary. 

The  question  remains,  whether  the  action  of  the  respond- 
ent companies  in  making  a  reduction  of  rate  on  com  from 
Indianapolis  to  seaboard  points  by  taking  it  out  of  the  clas- 
sification with  the  products  of  com  and  making  a  commodity 
tariff  violated  the  third  section  of  the  Act  to  regulate  com- 
merce.    One  provision  of  the  section  is:  ''That  it  shall  be 
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unlawfid  for  any  commou  carrier  subject  to  the  provisions  of 
this  Act  to  make  or  give  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  company,  firm,  corpo- 
ration, or  locality,  or  any  particular  description  of  traffic,  in 
any  respect  whatsoever,  or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever." 

The  facts  on  this  point  are  as  follows :  The  respondent 
companies  and  others  operating  railroads  as  common  carriers 
from  Indianapolis  to  the  seaboard  had  previous  to  the  said 
reduction  of  last  July  always  included  corn  and  the  direct 
products  of  com  in  the  sixth  class  and  thereby  given  them 
the  same  rate.  About  five  years  ago  the  complainants  entered 
upon  the  business  at  Indianapolis  of  buying  and  grinding 
com  and  selling  its  direct  products  in  the  east  or  near  sea- 
board points  where  the  principal  market  for  such  products 
exists.  Others  there  and  in  that  vicinity  had  engaged  in  the 
same  industry,  making  investment  in  plant  for  the  purpose, 
and  all  relying  upon  a  continuation  of  the  same  classifica- 
tion that  the  railroads  had  made  and  maintained  from  the 
first.  Suddenly  a  discrimination  was  made  between  corn  and 
its  direct  products  amounting  to  four  and  one-half  cents  per 
hundred  pounds  in  the  rate  from  Indianapolis  to  the  sea- 
board. The  market  for  the  product  being  in  the  east,  it  is 
plain  that  it  would  be  folly  to  grind  the  corn  in  the  west  and 
transport  the  product  when  four  and  one-half  cents  per  hun- 
dred pounds  could  be  saved  by  transporting  the  corn  to  the 
eastern  market  and  grinding  it  there,  when  presumably  it 
could  be  done  at  about  the  same  cost  at  both  points.  It  did 
not  need  the  testimony  of  witnesses,  although  it  was  pro- 
duced, to  prove  that  the  discrimination  in  rates  between  com 
and  its  products  brought  serious  injury  to  the  milling  indus- 
try at  the  point  where  the  discrimination  took  effect;  it  is 
plain  that  the  result  could  not  be  otherwise.  The  complain- 
ants* investment,  made  in  reliance  upon  a  condition  which 
the  railroads  had  established,  became  practically  valueless. 
The  railroads  had  and  would  continue  to  have  the  whole 
transportation  of  the  corn  traffic  either  as  raw  com  or  in  the 
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product  from  that  point.  It  was  equally  valuable  to  them 
whether  in  the  one  form  or  in  the  othejr.  As  before  stated^ 
water  competition  was  not  operative  at  Indianapolis  to  the 
extent  required  under  previous  rulings  of  this  Commission^ 
in  order  to  amount  to  full  defense  in  this  case.  Harwell  et  aL 
V.  C.  &  W.  B.  E.  Co.  et  al.  (1  I.  C.  C.  Eep.,  236).  The  said 
change  in  classification  and  rate  was,  so  far  as  shown  in  this 
case,  without  necessity  from  the  railroad  standpoint,  and 
arbitrary.  It  is  said  in  the  brief  in  behalf  of  the  Baltimore 
&  Ohio  Company,  that  the  old  classification  was  wrong  and 
always  had  been,  and  violated  some  of  the  conceded  princi- 
ples that  should  control  classification,  and  that  railroads 
should  not  be  held  to  existing  classifications  that  were  false 
and  wrong  in  principle.  It  may  be  conceded  that  this  last 
claim,  as  a  general  proposition,  is  sound,  and  it  is  true  that 
the  manufactured  product  of  com  is  commercially  a  little 
more  valuable  than  the  com  before  manufacture ;  but,  not- 
withstanding that  fact  and  that  value  is  one  of  the  elements 
that  enter  into  classification,  yet  the  proof  is  abundant  in 
this  case  that  the  increased  value  of  the  product  over  the 
com  was  counterbalanced  by  other  advantages  in  the  trans- 
portation of  the  product,  and  on  the  whole  the  transporta- 
tion of  each  at  the  same  rate  was  equally  valuable  to  the 
carrier.  Of  course  this  Commission  would  not  hold  that  a 
classification  that  w^as  wrong  should  be  adhered  to,  although 
its  change  might  work  injury  to  individuals  whom  the  wrong 
classification  had  unduly  favored.  But  such  is  not  this  case. 
The  point  here  is,  whether  where  an  existing  classification 
and  rate  are  not  shown  to  operate  injuriously  to  the  carrier 
from  a  given  point,  or  to  give  undue  advantage  to  shippers^ 
a  change  is  justifiable  that  materially  injures  an  important 
industry  and  a  class  of  shippers  at  that  point  who  have  there 
built  up  the  industry  in  reliance  upon  the  continuation  of  a 
previous  classification  and  rate  first  established  and  long 
maintained  by  the  carriers  themselves  without  complaint 
from  any  quarter.  We  think  not.  We  think  it  subjects  the 
persons  engaged  in  the  industry  and  the  locality  and  the  par- 
ticular traffic  to  unreasonable  disadvantage. 

It  is  to  be  kept  in  mind  that  the  petitioners  do  not  com-^ 
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plain  of  a  reduction  in  rate,  but  of  a  discrimination  between 
the  two  kinds  of  traffic,  the  e£fect  of  which  has  been  as  disas- 
trous to  them  as  though  there  had  been  an  advance  in  rate 
sufficient  to  materially  cripple  their  industry.  Two  facts 
stand  undisputed  :  first,  the  discrimination ;  second,  the  fatal 
eflfect  upon  the  industry.  We  think  in  addition  the  evi- 
dence utterly  fails  to  show  necessity  for  the  change  in  order 
to  secure  the  traffic,  or  to  show  any  resulting  advantage  to 
the  carrier.  We  have,  then,  a  disadvantage  to  persons  in  a 
given  locality  as  a  result  of  the  discrimination  in  transporta- 
tion without  necessity  or  even  advantage  to  the  carrier  or 
any  reason  founded  on  the  character  or  conditions  of  the 
traffic.  We  think  such  a  disadvantage  is  unreasonable  with- 
in the  meaning  of  the  term  as  used  in  the  third  section  of 
the  Act. 

We  think  that  but  little  importance  should  be  attached  to 
the  statement  that  the  price  of  com  in  the  territory  of  its 
production  as  reached  by  the  complainants  as  aforesaid  went 
up  after  the  discrimination  in  rate  was  made  between  com 
and  its  products.  The  facts  are  too  meagre  and  the  period 
of  time  too  short  to  warrant  conclusions  as  to  cause  and  effect 
in  the  premises.  Indeed,  in  view  of  the  fact  that  the  eastern 
millers  could  avail  themselves  of  a  water  rate  on  com  so  low 
— lower  even  than  the  reduced  rate  by  rail — it  would  seem 
as  though  a  rise  in  price  of  corn  in  the  territory  described 
in  the  testimony  could  not  have  been  occasioned  by  the  reduc- 
tion of  rate  by  rail  carriers.  Values  are  affected  in  so  many 
ways  that  it  is  often  difficult  to  find  the  true  cause  for  the 
constant  fluctuations,  and  it  is  unsafe  to  attribute  cause  to 
any  single  circumstance.  Testimony  as  to  it  must  be  mere 
opinion,  and  the  variance  of  opinions  is  often  commensurate 
with  the  number  expressed.  But  even  if  the  reduction  in 
rate  enhanced  the  price,  it  does  not  affect  the  real  question 
in  this  case,  because,  as  before  stated,  the  complaint  here  is 
not  of  unreasonableness  of  rate,  but  of  discrimination  in 
rates  between  the  raw  com  and  its  direct  products.  Under 
the  old  classification  and  rate  the  miller  was  just  as  well  off 
whether  his  mill  was  at  Indianapolis  or  New  York.  He  now 
wants  the  same  advantage  restored  to  him,  unless  good  cause 
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can  be  shown  why  it  should  not  be  restored.  Because  he- 
has  happened  to  locate  his  mill  at  Indianapolis  instead  of 
New  York  he  does  not  want  its  value  destroyed  by  the  arbi- 
trary discrimination  of  a  carrier  which  its  interest  does  not 
require.  The  discrimination  adopted  affects  him  the  same 
whatever  may  be  the  price  of  com. 

But  respondent's  counsel  maintained  furMier  that  there  was 
no  such  relation  between  com  and  the  direct  products  of 
com ;  that  the  rate  on  one  should  be  fixed  with  reference  to 
the  rate  on  the  other ;  that  where  one  compares  the  actions 
of  railroad  companies  in  respect  to  the  various  kinds  of  traf* 
fie  the  standard  of  comparison  is  clearly  recognized;  but 
where  one  undertakes  to  compare  traffic  of  one  kind  with 
traffic  of  another  the  standard  is  lost  and  no  reliable  guide 
remains ;  that  carriers  comply  with  their  duties  and  obliga- 
tions under  the  law,  if,  in  so  far  as  the  products  of  com  are 
concerned,  they  treat  all  dealers  in  that  product  alike ;  that 
it  was  never  the  intention  that  the  rates  on  a  certain  kind  of 
traffic  should  be  fixed  with  reference  to  the  rates  on  a  differ- 
ent kind  of  traffic ;  and  that  if  men  engaged  in  a  certain  kind 
of  employment  are  all  treated  alike  in  respect  to  their  uni- 
form product,  and  the  facilities  which  are  given  to  them ;  and 
that  if  equality  of  service  is  given  as  between  two  localities, 
engaged  in  the  same  business,  that  this  is  all  that  the  Inter- 
state Commerce  Act  undertakes  to  do. 

The  real  point  of  this  argument  is  that  whatever  the  other 
facts  may  be,  aside  from  the  fact  that  com  and  the  direct 
products  of  corn  are  two  different  articles,  and  however  much 
disadvantage  the  thing  done  by  the  carrier  may  operate  upon 
the  shipper,  and  however  much  it  may  violate  the  general 
fundamental  idea  of  equality  that  underlies  the  Act  to  regu- 
late commerce,  yet  the  Act  is  so  framed  that  there  can  be  no 
remedy  in  this  case.  The  point  raises  the  legal  question  of 
construction  pure  and  simple,  irrespective  of  consequences 
upon  shipper  or  carrier. 

This  leads  to  careful  inspection  of  the  language  of  the 
clause  which  is  quoted  above.  The  thing  declared  to  be 
unlawful  is,  to  subject  a  person,  locality,  or  traffic  to  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  lespect 
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whatever.  If  we  are  correct  in  our  conclusions  upon  the 
other  points  above  discussed,  this  unlawful  thing  has  been 
done  in  substance.  The  answer  made  is  that  it  has  not  been 
technically  done  within  the  meaning  of  the  Act,  because  in 
the  treatment  of  com  by  the  defendants  there  has  been  no 
discrimination  as  to  any  particular  person  or  locality  or 
description  of  traffic.  This  is  perhaps  true,  if  it  is  proper  to 
ignore  all  relation  between  com  and  the  com  product,  and  to 
assume  that  in  interpreting  the  statute  in  its  application  to 
the  facts  in  the  case,  we  are  to  see  nothing  but  com. 

If  this  is  the  true  idea  of  the  statute,  then  it  must  be  so 
held,  notwithstanding  it  would  plainly  give  carriers  such 
power  of  manipulation  in  classification  as  to  utterly  destroy 
and  render  nugatory  the  real  intent  and  purpose  of  the  enact- 
ment. As  stated  in  Pyle  &  Sons  against  The  East  Tennes- 
see, Virginia  &  Georgia  Bailway  Company,  1  I.  C.  C.  Bep., 
465, ''  classification  is  but  a  means  of  arriving  at  a  rate.'* 

The  scope  of  the  language  of  the  statute  is  to  be  specially 
noted:  ''Any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatever.''  This  is  certainly  broad  enough 
to  cover  the  case  in  hand.  It  is  easy  to  see  a  close  relation 
between  com  and  com  meal;  how  the  price  of  one  must 
depend  on  the  price  of  the  other,  and  how  quickly  benefits 
or  injuries  to  localities  and  individuals  must  result  from  a 
change  of  transportation  rate  on  either  alone. 

By  process  of  grinding  com  takes  a  new  form,  but  its 
essential  properties  are  not  thereby  changed.  It  is  still,  in 
substance,  the  same  article  of  food.  In  the  construction  of  a 
remedial  statute  a  tribunal  is  not  to  seek  for  narrow  views 
that  would  defeat  the  underlying  principle  of  the  enactment. 
If  a  person,  locality,  or  traffic  has  been  subjected  by  an  act 
of  the  carrier  to  a  disadvantage  not  imposed  by  impeUing 
and  controlling  considerations  for  which  the  carrier  is  not 
responsible,  we  think  the  above  clause  of  the  statute  applies 
notwithstanding  this  act  of  the  carrier  working  the  wrong  is 
not  limited  in  terms  in  the  tariff-sheet  to  particular  persons 
or  particular  description  of  traffic.  True,  the  classification 
and  rate  complained  of  is  general  in  form,  applying  to  all 
persons  alike ;  but  in  its  operation  only  the  individuals  of  a 
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certain  locality  suffer  from  it.  It  is  as  to  them  as  essentially 
a  disadvantage  as  though  it  was  in  terms  limited  to  themu 
In  the  construction  of  a  clause  of  a  statute  containing  numer- 
ous and  yaried  remedial  provisions  it  must  be  weighed  in 
connection  with  the  entire  enactment.  Its  meaning  and 
intent  must  be  deduced  from  the  language  used,  but  the 
general  spirit  and  purpose  of  the  enactment  as  a  whole 
should  be  considered  in  arriving  at  the  scope  of  each  clause. 
Keeping  in  mind  this  as  well  as  other  rules  of  construction, 
it  seems  to  us  plain  that,  as  to  the  provision  now  under  con- 
sideration, any  unjustifiable  act  of  a  carrier  that  subjects  a 
person,  locality  or  particular  traffic  to  the  prejudice  or  dis- 
advantage specified,  is  within  its  prohibition. 

These  are  our  views  on  the  leading  points  raised  and  dis- 
cussed in  this  case,  upon  the  evidence  produced.  Its  deter- 
mination has  been  delayed  by  various  causes ;  among  them 
was  this :  Other  cases  are  pending  before  this  Commission, 
raising  the  same  general  question,  but  under  different  cir- 
cumstances and  conditions,  and  it  was  hoped  they  might  be 
heard  and  decided  with  this  case,  as  is  common  where  simi- 
lar cases  are  pending  at  the  same  time,  and  thereby  some 
general  principles  broader  than  those  here  discussed  might 
be  settled.  But  such  other  cases  have  not  yet  been  fidly 
heard  and  submitted  for  decision ;  and  we  have  not  felt  at 
liberty  to  delay  this  case  longer.  It  should  not  be  over- 
looked, in  view  of  the  pendency  of  the  other  cases  alluded  to, 
that  we  have  only  dealt  with  this  case  upon  the  restricted 
grounds  upon  which  it  was  tried,  basing  the  decision  upon 
the  precise  facts  found  and  about  which  there  was  but  little 
dispute. 

Our  conclusion  is  that  an  order  issue  requiring  the  Penn- 
sylvania Bailroad  Company  and  the  Pennsylvania  Company 
and  the  Baltimore  &  Ohio  Bailroad  Company  to  make  the 
transportation  rate  from  Indianapolis  to  seaboard  points  on 
corn  and  on  its  direct  or  immediate  products,  viz.,  ground 
com,  cracked  corn,  com  meal,  grits,  hominy  and  feed,  the 
same,  and  that  the  discrimination  in  rate  now  existing  be- 
tween said  points  between  com  and  the  direct  or  immediate 
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products  of  com,  as  aforesaid,  be  discontinued  by  February 
20,  1890 ;  and  that  the  cause  be  retained  by  the  Commission 
for  the  purpose  of  citing  in  as  parties  the  other  railroad  com- 
panies leading  from  Indianapolis  to  Eastern  points,  viz: 
The  Lake  Erie  &  Western  Bailroad,  the  Ohio,  Indiana  & 
Western  Bailway,  the  Cincinnati,  Hamilton  &  Indianapolis 
Bailroad,  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Bailway,  and  the  Louisville,  New  Albany  &  Chicago  Bail- 
way,  unless  they  comply  with  the  above  order  in  their  trans- 
portation rates  on  said  articles  within  the  time  above  speci- 
fied. 
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The  CHICAGO,  EOCK  ISLAND  &  PACIFIC  BAILWAY 
COMPANY  V.  The  CHICAGO  &  ALTON  BAILBOAD 
COMPANY. 


Complaint  filed  Angiifit  7,  1889.  Answer  filed  September  li,  1889. 
Heard  at  Chicago,  HL,  September  30  and  October  1, 1889.  Decided 
February  14,  1890. 


Where  property  is  to  be  transported  by  rail  by  continnooB  and  uninter- 
rupted carriage  from  one  station  to  another,  there  may  be  sound 
and  legal  reasons  for  making  a  charge  for  the  through  transportation 
which  is  less  than  the  sum  of  the  locals  for  the  transportation  of  like 
property  from  point  to  point  between  such  stations : — 

But  where  property  is  billed  from  one  station  to  another  with  the  nnder^ 
standing  that  it  is  to  be  unloaded  at  an  intermediate  station,  and 
that  whether  it  shall  be  reloaded  for  further  carriage  wiU  depend 
upon  the  volition  of  the  shipper  or  of  any  one  who  may  have  become 
purchaser,  the  case  does  not  fall  within  the  reasons  governing  rates 
on  through  transportation,  and  the  carrier  is  not  at  such  intennediate 
points  entitled  to  have  the  carriage  protected  as  a  throogh  shipment 
as  against  competitors. 

Thovms  F.  Withrow,  for  complainant. 
William  Brown,  for  defendant. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

CoOLEY,  Cliairman: 

The  petition  in  this  case  represents  that  complainant  is  a 
common  carrier  subject  to  the  Act  to  regulate  commerce, 
having  its  principal  office  in  Chicago,  in  the  State  of  Dlinois, 
and  engaged  in  the  transportation  of  passengers  and  prop- 
erty by  railroad  between  points  west  of  the  Missouri  river 
and  said  city  of  Chicago. 

That  the  respondent  is  also  a  common  carrier  engaged  in 
the  transportation  of  passengers  and  property  by  railroad 
between  points  in  the  State  of  Missouri  and  points  in  the 
State  of  Illinois,  and  as  such  is  also  subject  to  the  Act  to 
regulate  commerce. 
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That  the  line  of  respondent  from  Kansas  City  to  Chicago 
is  competitiye  with  a  portion  of  complainant's  through  line 
between  said  cities. 

That  a  certain  tariff  entitled  "  Joint  Through-freight  Tariff 
Number  Four "  was  issued  on  behalf  of  the  railroad  compa- 
nies named  therein,  stating  rates  on  live  stock  between  points 
in  Kansas,  Indian  Territory,  Missouri,  and  Nebraska,  and 
Chicago,  St.  Louis,  and  common  points  therewith,  taking 
effect  April  1,  1889 ;  which  tariff,  on  file  in  the  office  of  the 
Commission,  is  referred  to.  The  names  of  both  complain- 
ant and  respondent  appear  as  parties  to  said  tariff;  com- 
plainant's line  west  of  the  Missouri  river  being  there  desig- 
nated as  the  Chicago,  Kansas  &  Nebraska  Railway.  A  large 
number  of  points  west  of  said  Missouri  river  are  marked 
with  a  dagger,  and  a  note  referred  to  thereby  reads  as  fol- 
lows :  "  Chicago,  Kansas  &  Nebraska  rates  named  to  and  from 
Chicago  are  good  only  in  connection  with  the  C,  B.  I.  &  P. 
Railway." 

That  said  tariff  was  in  effect  from  April  1, 1889,  to  July  12, 
1889,  when  the  same  was  superseded  by  certain  similar  tar- 
iffs, which  are  also  referred  to,  and  which  bear  the  following 
notation  stamped  in  red  ink  upon  their  face,  to  wit:  "Joint 
rates  exist  only  between  such  lines  as  have  divisions  of  the 
through  rate."  • 

That  since  April  1, 1889,  no  divisions  of  through  rates  have 
existed  between  the  complainant  and  respondent,  and  that 
the  intention  and  effect  of  said  notations  was  to  advise  the 
public  of  the  fact  that  a  through  line  did  not  exist  for  traffic 
from  the  line  of  complainant  west  of  the  Missouri  river,  over 
the  Chicago  &  Alton  Railroad,  to  Chicago. 

That  the  course  of  business  in  the  handling  of  live  cattle 
traffic  is  as  follows :  Shipments  of  cattle  are  received  in  Kan- 
sas and  Indian  Territory,  etc.,  by  the  complainant^s  line, 
which  are  there  consigned  by  the  shippers  to  Chicago,  at  the 
rates  named  in  the  above-mentioned  tariffs,  with  the  privilege 
of  stopping  off  at  Kansas  City,  Missouri.  If  the  cattle  stopped 
under  this  privilege  are  not  sold  at  the  Kansas  City  market, 
their  transportation  is  resumed  and  continued  to  Chicago  on 
the  original  billing.    The  respondent  has  claimed  the  right, 
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however,  in  case  such  cattle  are  not  sold  at  Kansas  City,  to 
receive  the  same  for  transportation  to  Chicago  upon  terms 
whereby  no  more  was  paid  for  the  total  carriage  than  the 
through  rate  under  which  they  were  originally  biUed  by  com- 
plainant. The  through  rate,  up  to  a  very  recent  time,  was 
less  than  the  sum  of  the  local  rates  from  originating  points 
to  Kansas  City  and  from  Kansas  City  to  Chicago. 

That  cattle  carried  by  complainant  and  sold  at  Kansas  Oit  j 
under  the  aforesaid  privilege  were  charged  the  local  rate  from 
the  points  of  origin  to  Kansas  City,  and  the  claim  of  the 
respondent  to  accept  such  cattle  for  the  remainder  of  the 
carriage  to  Chicago,  and  to  protect  the  original  through  rate, 
made  it  necessary  for  the  respondent  to  pay  the  local  rates  of 
the  complainant  to  Kansas  City,  and  to  receive  for  its  por- 
tion of  the  carriage  the  remainder  of  the  through  rate,  which 
was  a  sum  considerably  less  than  the  amount  of  its  local  rate 
from  Kansas  City  to  Chicago,  as  then  established  and  exist- 
ing, the  same  being  shown  in  respondent's  tariff  on  file, 
which  is  referred  to. 

And  complainant  says  whatever  may  have  been  the  rights 
of  the  respondent  in  the  matter  of  protecting  the  through 
rate  upon  cattle  sold  in  Kansas  City,  originating  upon  lines 
with  which  it  had  in  existence  a  joint  through  rate  under  said 
tariff  number  four,  that  so  far  as  cattle  originating  upon 
complainant's  line  are  concerned,  the  respondent  had  no 
right  whatever  to  carry  the  same,  under  any  pretence  of  a 
joint  through  rate,  but  was  only  entitled  to  carry  the  same  at 
its  open,  public  rate  aforesaid,  in  force  between  Kansas  City 
and  Chicago.  Nevertheless,  the  respondent  published  a  cir- 
cular reading  as  follows :  '^  Chicago  &  Alton  Bailroad  Com- 
pany Freight  Tariff  Number  537,  taking  effect  June  24, 1889. 
The  rates  to  Chicago  on  live  stock,  car-loads,  from  stations 
on  the  Chicago,  Kansas  &  Nebraska  Bailway,  except  those 
named  below,  named  in  Joint  Freight  Tariff  No.  Four,  dated 
April  1, 1889,  and  amendments  or  subsequent  issues  thereof, 
will  apply  via  Kansas  City  and  the  Chicago  &  Alton  Bail- 
road,  subject  to  the  rules  and  regulations  governing  ship* 
ments  of  live  stock."  (The  excepted  points  being  twenty- 
til  roe  points  not  material  to  this  controversy).    Complain- 
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ant  is  informed  and  believes  that  since  the  issue  of  said 
circular,  respondent  has  accepted  for  transportation  at  Kan- 
sas City,  live  stock  in  car-loads,  which  originated  at  stations 
on  complainant's  line  west  of  the  Missouri  river,  and  has 
protected  the  rates  named  in  said  through  joint  freight  tarifi 
number  four ;  and  proof  of  such  transactions  will  be  made 
upon  the  hearing.  Complainant  avers  that  respondent  had 
no  right  whatever  to  give  any  notice  as  party  to  a  joint 
through  freight  tariff  with  complainant  in  which  it  was  not 
in  fact  a  party,  and  in  respect  to  which  complainant  has 
already  declined  to  become  a  party  with  respondent.  And 
complainant  avers  that  all  shipments  of  live  stock  that  have 
been  accepted  and  carried  by  respondent  upon  the  terms 
named  in  its  said  circular,  have  been  transported  in  violation 
of  Section  YI  of  the  Act  to  regulate  commerce,  which  pro- 
vides that  "  when  any  common  carrier  shall  have  established 
and  published  its  rates,  fares  and  charges  in  compliance  with 
the  provisions  of  said  section  it  shall  be  unlawful  for  such 
common  carrier  to  charge,  demand,  collect  or  receive  from 
any  person  or  persons  a  greater  or  less  compensation  for  the 
transportation  of  passengers  or  property,  or  for  any  services 
in  connection  therewith,  than  is  specified  in  such  published 
schedule  of  rates,  fares  and  charges  as  may  at  the  time  be  in 
force." 

And  complainant  insists  that  as  to  the  live  stock  originating 
on  its  line  west  of  the  Missouri  river,  respondent  has  no  right 
to  transport  the  same,  except  under  its  own  local  tariff  from 
Kansas  City  to  Chicago. 

Wherefore  complainant  prays  that  respondent  be  required 
to  cease  and  desist  from  said  violations  of  the  Act  to  regu- 
late commerce,  and  for  such  other  and  further  order  as  the 
Commission  may  deem  necessary  in  the  premises. 

Bespondent  answered  the  complaint,  admitting  that  the 
parties  respectively  are  common  carriers  as  stated,  and  are 
competitors  as  alleged ;  admits  the  issue  of  the  Joint  Through- 
freight  Tariff  Number  Four,  and  that  the  names  of  the  par- 
ties respectively  appear  to  said  tariff;  that  the  complainant's 
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line  west  of  the  Missouri  river  was  in  said  tariff  designated 
as  the  Chicago,  Kansas  &  Nebraska  Bailroad,  and  that  it  is 
operated  by  the  complainant. 

Further  answering,  respondent  says  that  the  notation 
referred  to,  on  said  joint  tariff,  that  Chicago,  ELansas  & 
Nebraska  rates  named  to  and  from  Chicago  are  good  only  in 
connection  with  the  Chicago,  Bock  Island  &  Pacific  Bailwaj, 
was  not  placed  thereon  with  the  consent  or  approval  of 
respondent ;  and  it  denies  that  either  the  said  Chicago,  Kan- 
sas &  Nebraska  Bailroad  Company,  or  the  complainant,  had 
any  right  to  make  any  such  limitation,  or  to  deny  to  respon- 
dent the  equal  facilities  for  the  interchange  of  traffic,  as  is 
implied  by  said  notation. 

Bespondent  admits  that  said  joint  through-freight  tariff 
number  four  was  in  force  from  April  1st  to  July  12th,  1889, 
and  that  it  was  superseded  as  stated  in  the  complaint ;  and 
that  the  superseding  tariffs  bear  the  notation  stamped  in  red 
ink  upon  their  faces,  stated  in  the  complaint.  But  it  avers 
that  said  notation  was  not  stamped  thereon  with  the  approval 
or  consent  of  respondent,  but  that,  on  the  contrary,  it  was 
done  against  its  wishes  ;  and  that  the  intention  on  the  part  of 
the  parties  procuring  it  to  be  done  was  to  injure  the  trade  of 
respondent. 

That  such  notation  is  unintelligible  to  the  average  shipper, 
and  does  not  give  a  clear  understanding  to  the  public  as  to 
the  lines  over  which  freight  will  be  transported  at  the  rates 
therein  mentioned ;  but,  on  the  contrary,  is  calculated  to  per- 
plex and  hinder  the  shipper  with  regard  to  the  through 
transportation  of  his  property. 

And  respondent  says  that  with  a  view  to  the  public  con- 
venience and  for  the  protection  of  its  through  business,  it 
caused  to  be  printed,  published  and  filed  with  this  Commis- 
sion the  circular  set  out  in  the  complaint. 

Bespondent  admits  that  since  the  first  of  April,  1889,  the 
complainant  and  the  said  Chicago,  Kansas  &  Nebraska  Bail- 
road  Company  have  declined  to  make  a  fair  and  just  diyision 
of  the  through  rate  Ydih  respondent,  on  traffic  originating 
west  of  Kansas  City  and  destined  for  Chicago,  and  to  afford 
to  respondent  the  same  facilities  for  the  interchange  of  bosi- 
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ness  as  it  affords  to  others  standing  in  the  same  relation  to 
them  as  does  respondent. 

And  respondent  denies  that  by  such  coarse  complainant 
has  the  legal  power  to  deprive  respondent  of  the  right  and 
privilege  of  quoting  to  customers  the  agreed  through  rate  for 
traffic  which  the  shipper  wishes  transported  over  the  lines  of 
complainant  and  respondent,  from  initial  points  west  of  Kan- 
sas City,  through  Kansas  City  to  Chicago. 

And  respondent  maintains  and  insists  upon  its  right  to 
quote  the  agreed  through  rate  to  shippers  and  to  protect  the 
same  in  order  that  the  shipper  may  have  the  same  advan- 
tages as  he  would  have  by  through  routes,  notwithstanding, 
by  such  unfriendly  action  on  the  part  of  complainant  towards 
respondent,  respondent  may  be  unable  to  obtain  from  it  a 
just  and  fair  proportion  of  the  through  rate ;  and  nothwith- 
standing  in  some  instances  the  proportion  of  such  through 
rate  which  respondent  receives  may  be  less  than  its  full  local 
rate  from  Kansas  City  to  Chicago. 

And  respondent  says  that  notwithstanding  the  pretense  of 
complainant,  under  the  name  of  the  Chicago,  Kansas  & 
Nebraska  Eailroad  Company,  that  it  will  not  make  good  the 
said  published  through  rate  on  any  other  line  than  the  Chi- 
cago, Bock  Island  &  Pacific  Railroad  to  Chicago,  it  has  not 
denied  the  same  to  all  others  as  it  has  to  respondent,  but,  on 
the  contrary  thereof,  has  made  divisions  with  another  com- 
petitor of  respondent,  to  wit,  the  Chicago,  Santa  Fe  &  Cali- 
fornia Bailroad  Company,  since  the  said  notations  were 
made,  and  while  it  has  refused  to  do  so  with  respondent. 

And,  touching  the  course  of  business  at  Kansas  City, 
respondent  says  that  Kansas  City  and  Chicago  are  the  two 
great  cattle  markets  of  the  west  and  center  of  the  country, 
and  that  heretofore  it  has  been  the  custom  of  common  car- 
riers with  roads  leading  west  from  Kansas  City  to  join  with 
roads  lying  east  of  Kansas  City  and  reaching  the  city  of  Chi- 
cago, in  making  a  through  tariff  of  rates  from  points  west 
from  Kansas  City  to  Chicago,  to  do  so  with  the  privilege  of 
either  stopping  and  disposing  of  stock  at  Kansas  City  and 
terminating  the  shipment  there,  or  of  resuming  the  shipment 
on  to  Chicago,  after  testing  the  Kansas  City  market;  and  this 
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privilege  was  extended  to  any  purchaser  who  might  buy  the 
stock  at  Kansas  City,  under  the  same  biUing  and  at  the  same 
through  rate ;  and  the  through  rate  was  then  divided  between 
the  two  carriers  on  such  basis  and  upon  such  proportions  of 
the  through  rate  as  the  carriers  would  agree  upon ;  in  fixing 
which  said  proportions  the  carriers  were  not  governed  by  the 
local  tariff  on  either  road  as  determining  its  proportion  of  the 
whole.  In  further  explanation,  respondent  says  that  the 
shipper  "v^as  accustomed  at  the  initial  point  to  give  shipping 
directions  as  to  the  route,  and  the  road  reaching  such  initial 
points,  or,  as  it  is  in  other  words  said,  originating  said  busi- 
ness, would  bill  the  said  shipment  by  such  route  as  the  ship- 
per might  direct,  at  the  regular  through  rates,  and  would 
allow  the  secondary  carrier  such  proportion  as  might  be 
agreed  upon. 

Bespondent  says  that  the  proportion  which  would  fall  to 
the  secondary  carrier  taking  the  shipments  from  Kansas  Oit j 
to  Chicago  has  been  in  some  instances  more,  and  in  other 
instances  less,  than  the  local  rate  from  Kansas  City  to  Chi- 
cago ;  and  the  whole  transaction  was  regarded  as  a  single 
one,  and  the  rate  as  a  single  rate,  from  the  initial  to  the  ter- 
minal point,  irrespective  of  the  fact  that  the  same  was  to  be, 
and  actually  was,  divided  between  the  two  carriers  in  pay- 
ment of  the  service  of  each.  That  under  this  usage  the 
several  roads  lying  east  of  Kansas  City  were  accustomed  to 
seek  business  west  of  Kansas  City  and  procure  it  to  be  billed 
by  their  respective  roads,  and  to  protect  the  shipper  in  the 
agreed  through  rate,  irrespective  of  whether  or  not  by  so 
doing  it  would  be  enabled  on  such  through  business  to  obtain 
for  such  services  as  great  a  sum  as  its  through  rate  from 
Kansas  City  to  Chicago. 

That  it  was  upon  this  basis,  and  to  meet  this  condition  of 
existing  circumstances,  that  the  several  tariffis  named  in  the 
petition  were  issued,  to  each  of  which  respondent  and  its 
several  competitors  aforesaid  were  parties. 

Respondent  says  that  such  arrangements,  whilst  injuring 
no  one,  have  been  beneficial  alike  to  the  shipper,  the  KauBna 
City  market  and  the  several  companies ;  and  by  it  the  ship- 
per was  enabled  to  exercise  his  pleasure  as  to  the  route  he 
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would  ship  by,  without  being  compelled  to  pay  on  through 
shipments  two  local  rates ;  and  was  at  the  same  time  enabled 
to  exercise  his  choice  between  two  markets ;  and  to  take  the 
first  and  offer  to  the  purchaser  as  an  inducement  the  benefit 
of  his  contract  for  a  through  rdte,  which  the  purchaser  might 
enjoy  or  abandon  at  his  pleasure. 

Bespondent  says  that  this  course  of  business  continued 
without  interruption  until  about  the  1st  day  of  April,  1889, 
when  one  of  its  competitors,  the  Chicago,  Bock  Island  & 
Pacific  Railway,  under  the  name  of  the  Chicago,  Kansas  & 
Nebraska,  caused  to  be  placed  on  said  tariff  of  rates  the 
notation  specified  in  the  complaint;  since  which  time  the 
said  railway  company  has  been  unwilling  to  make  a  just  and 
fair  division  of  the  through  rate  upon  stock  billed  over  the 
Chicago,  Kansas  &  Nebraska  and  respondent,  to  Chicago, 
by  way  of  Kansas  City.  And  in  order  to  protect  its  custom- 
ers and  patrons  in  agreed  through  rates  from  points  on  said 
Chicago,  Kansas  &  Nebraska,  to  Chicago,  respondent  has 
been  compelled  to  pay  to  the  Chicago,  Kansas  &  Nebraska 
local  rates  to  Kansas  City,  whereby  the  proportion  of  the 
through  rate  which  respondent  receives  is  less  than  a  reason- 
able one.  And  respondent  has  been  compelled  to  submit  to 
such  unequal  division  in  order  to  protect  its  other  business 
and  accommodate  its  patrons,  as  well  as  the  Kansas  City 
market ;  though  it  alleges  that  the  said  Chicago,  Kansas  & 
Nebraska  BaUway  does  not  abide  by  its  notation  in  its  deal- 
ings with  other  roads,  and  it  continues  its  through  traffic  rate 
with  respondent  from  initial  points  through  Kansas  City  to 
St  Louis,  and  to  accept  a  fair  proportion  of  the  through  rate 
on  such  traffic. 

Bespondent  further  says  it  has  been  the  custom  for  many 
years,  and  is  now,  for  dealers  in  live  stock  at  Kansas  City  to 
purchase  stock  arriving  at  that  point  by  the  various  Unes 
leading  from  the  west  and  southwest,  and  concentrate  their 
shipments  upon  one  line  east  of  Kansas  City,  each  dealer 
usually  patronizing  some  one  line  east  of  that  point,  and  the 
Unes  east  and  west  from  Kansas  City  protecting  the  through 
rate  on  such  shipments  when  they  were  originally  consigned 
through  to   Chicago.    To  restrict  such  shipments  of  live 
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stock  to  the  roads  east  of  Kansas  City  which  have  lines  west 
of  Kansas  City,  simply  because  they  brought  the  business  to 
Kansas  City,  would  result  in  a  monopoly  of  the  live-stook 
business  by  two  lines,  namely,  the  Chicago,  Bock  Island  & 
Pacific  Railway  and  the  Atchison,  Topeka  &  Santa  Fe  Bail- 
road;  as  the  practical  working  of  the  policy  would  be  not 
only  to  give  those  lines  the  business  that  they  bring  to  Kan- 
sas City,  but  also  the  control  of  the  great  bulk  of  the  busi- 
ness that  arrives  at  Kansas  City  by  lines  that  have  no  road 
east  of  Kansas  City.  Such  dealers  would  desire  their  ship- 
ments to  be  forwarded  from  Kansas  City  together  and' would 
not  consent  to  have  lots  broken  up. 

Bespondent  denies  the  allegation  that  cattle  shipped  bj 
complainant  and  sold  at  Kansas  City  under  the  aforesaid 
privilege,  were  charged  the  local  rate  from  the  points  of 
origin  to  Kansas  City  when  such  cattle  were  originally  billed 
through,  except  when  its  action  was  applied  to  respondent ; 
and  it  avers  that  complainant  has  so  billed  cattle  as  that  the 
respondent,  as  one  of  the  through  carriers,  would  be  charged 
the  local  rate  and  be  made  to  pay  the  same  if  such  shipment 
should  be  continued  to  Chicago  by  way  of  respondent; 
whereas,  if  the  same  were  shipped  to  Chicago  by  way  of  the 
Chicago,  Santa  Fe  &  California  Bailroad,  another  and  much 
less  rate,  being  a  fair  proportion  only,  would  be  accepted  by 
complainant  for  transporting  the  cattle  to  Kansas  City.  In 
order  to  meet  and  protect  itself  against  such  a  condition^ 
respondent  has  been  compelled  at  times  to  pay  the  com- 
plainant the  local  rate,  or  more  than  its  fair  proportion  of 
the  through  rate. 

Bespondent  further  says  that  under  the  usage  of  the  car- 
riers, the  through  business  coming  east  from  points  beyond 
Kansas  City  and  through  that  point  to  Chicago,  is  not 
regarded  as  local  traffic  from  Kansas  City  to  Chicago  and 
subject  to  the  local  tariffs,  and  that  the  object  of  complainant 
is  to  compel  respondent  to  charge  local  rates  from  Kanaaa 
City  to  Chicago  upon  such  traffic ;  whilst  complainant,  with 
its  favored  associates,  may  treat  and  charge  for  the  same 
upon  the  basis  of  through  traffic,  as  through  rates;  thereby 
depriving  respondent  of  any  participation  in  such  traffic, 
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and  enabling  complainant,  together  with  the  competitors  of 
respondent  which  it  favors,  to  fix  the  through  rate  at  such 
sum  as  they  please,  and  thereby  enjoy  a  complete  monopoly 
of  the  business. 

Bespondent  says  that  whilst  regarding  its  own  interest  in 
this  behalf,  it  also  desires  to  favor  its  shippers  to  the  same 
extent  as  carriers  having  roads  both  east  and  west  of  Kansas 
Oity  do,  so  as  to  give  to  Kansas  City  the  benefits  which  can 
be  legitimately  obtained  by  granting  to  such  shippers  the 
privilege  of  stopping  and  selling  in  that  market,  and  of  resum- 
ing the  shipment  at  the  through  rate ;  and  that  its  customers 
and  patrons  may  be  served  by  it  at  as  good  rates  as  can  be 
obtained  from  any  other  carriers. 

As  to  the  insistence  of  complainant,  as  to  live  stock  traffic 
originating  in  the  territory  adjacent  to  its  line  west  of  the 
Missouri  river,  that  respondent  has  no  right  to  transport  the 
same  except  under  its  local  tariff,  respondent  says  that  com- 
plainant has  no  legal  right  to  exclude  others  from  entering 
such  field  and  inducing  the  shipment  thereof  by  way  of  Kan- 
sas City  to  Chicago ;  and  that  such  shipments  are  often  pro- 
cured by  the  influence  of  others  than  the  road  so  occupying 
the  territory;  and  that  it  believes  a  sound  public  policy 
requires  that  carriers  should  be  permitted  to  make  through 
contracts  for  the  same,  and  when  so  made,  to  protect  and 
carry  out  the  same  in  strictness  and  good  faith,  irrespective 
of  whether  in  each  particular  instance  the  transactions  should 
prove  profitable  or  not. 

Such  is  the  issue  made  upon  the  record,  and  upon  which 
the  parties  respectively  have  presented  considerable  evidence. 
The  facts  in  dispute,  however,  do  not  seem  to  be  numerous. 
The  questions  presented  for  the  consideration  of  the  Com- 
mission were  questions  of  law  rather  than  of  fact,  and  they 
resolved  themselves  into  this :  whether  a  course  of  business 
^mittedly  engaged  in  by  the  respondent  was  in  violation 
of  law  and  of  the  rights  of  complainant.  To  show  how  it 
injured  the  complainant,  its  own  course  of  business  was 
explained  and  the  object  of  the  proceeding  was  seen  to  be  to 
protect  that  course  of  business  from  what  was  claimed  to  be 
an  unfair  and  an  illegal  invasion  by  respondent. 
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It  appears  from  the  showing  that  complainant  has  a  line 
of  road  extending  from  Kansas  City,  Missouri,  to  points  to 
the  east  thereof,  including  Chicago.  There  is  also  a  line 
which  it  manages  and  operates  coming  into  Kansas  City 
from  the  west.  Kansas  City  and  Chicago  are  the  great  live 
stock  markets  in  the  interior,  and  the  road  of  complainant  to 
the  west  of  the  first-named  city  brings  to  it  a  great  number 
of  cattle,  some  of  which  are  marketed  there,  while  others  are 
taken  thence  by  complainant's  main  line  to  Chicago.  Com- 
plainant has  competitors  in  this  business  both  east  and  west 
of  Kansas  City,  and  among  those  with  a  line  frOm  Kansaa 
City  to  Chicago  is  the  respondent.  The  several  competitors 
agree  between  themselves  what  the  rates  of  freight  shall  be 
from  points  westerly  of  Kansas  City  to  that  point,  and  thej 
also  agree  upon  the  rates  through  that  city  to  Chicago ;  the 
through  rates  from  points  west  of  Kansas  City  to  Chicago 
not  being  the  same  as  the  sum  of  the  locals.  It  has  for  a 
number  of  years  been  customary  for  the  several  carriers  to 
allow  shippers  of  cattle  from  points  west  of  Kansas  City  to 
bill  through  to  Chicago  at  the  through  rate,  but  at  their 
option  to  unload  at  Kansas  City  and  try  the  market  there 
before  proceeding  further.  If  the  shipper  found  it  to  hia 
advantage  to  sell  at  Kansas  City,  he  did  so,  and  then  paid 
instead  of  the  through  rate  at  which  the  cattle  were  billed, 
the  local  rate  to  that  point ;  if  he  did  not  sell,  he  reloaded 
them  and  forwarded  them  to  Chicago,  paying  there  the 
through  rate,  precisely  as  he  would  have  done  had  the  cattle 
not  been  stopped  in  Kansas  City  at  all.  The  testimony,  we 
think,  warrants  us  in  saying  that  if  some  part  of  a  total  con* 
signment  were  marketed  at  Kansas  City,  and  the  deficiency 
thus  caused  were  supplied  by  purchase  at  that  place,  the 
same  would  be  received  and  forwarded  at  the  through  rate 
from  the  point  of  origin,  precisely  as  it  would  have  been  had 
no  change  in  the  identity  of  the  consignment  taken  place. 
The  course  of  business  has  also  allowed  a  purchaser  at  Kan* 
sas  City  to  re-ship  from  thence  to  Chicago  on  the  original  bill 
at  the  through  rate,  precisely  as  though  there  had  been  no 
change  of  ownership. 

The  complainant  very  naturally  desires  to  have  the  benefit 
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of  the  transportation  from  Kansas  City  to  Chicago  of  all  such 
cattle  brought  by  its  own  line  to  the  former  place  as  are 
re-shipped  thence  to  the  more  eastern  market ;  the  respondent 
which  has  no  line  to  the  west  of  Kansas  City  desires  to  par- 
ticipate in  the  carriage.  To  exclude  such  participation,  the 
complainant  declines  to  agree  with  respondent  upon  any 
division  of  the  through  rate,  and  insists  that  if  the  respond- 
ent receives  the  cattle  at  Kansas  City  and  transports  them 
thence  to  Chicago  it  can  lawfully  only  do  so  at  the  regularly 
established  local  rate  between  those  cities ;  the  shipment,  so 
far  as  respondent  is  concerned,  being  nothing  but  a  local 
shipment.  The  respondent,  on  the  other  hand,  insists  that 
its  shipment  of  the  cattle  from  Kansas  City  to  Chicago  is  no 
more  a  local  shipment  than  it  would  be  if  made  by  complain- 
ant ;  the  original  shipment  having  terminated  at  Kansas  City 
with  only  a  possibility  of  renewal,  And  the  renewal  when 
made  being  no  different  in  its  incidents  when  made  by  the 
earner  which  brought  the  cattle  to  Kansas  City  than  when 
made  by  any  other.  It  is  therefore  insisted  by  respondent 
that  when  complainant  makes  a  re-shipment  from  Kansas 
City  to  Chicago  for  a  charge  which,  added  to  what  it  has 
already  received,  makes  an  aggregate  equal  to  the  agreed 
throilgh  charge  from  the  point  of  origin  of  the  freight  to  Chi- 
cago, the  respondent  with  precisely  the  same  legal  justifica- 
tion may  take  the  freight  from  Kansas  City  to  Chicago  for  a 
like  sum ;  the  shipment  from  Kansas  City  being  no  more  a 
part  of  a  through  transportation  from  the  original  point  of 
shipment  in  the  one  case  than  it  is  in  the  other. 

Such  is  the  point  of  controversy  involved  in  the  case.  It 
was  suggested  on  the  hearing  that  the  Commission  should 
confine  its  attention  to  the  legality  of  the  course  of  business 
as  conducted  by  the  respondent,  and  that  it  was  immaterial 
to  the  controversy  whether  the  practices  of  the  complainant 
as  shown  were  or  were  not  in  compliance  with  the  law.  It 
will  be  seen,  however,  that  the  case  necessarily  presents  the 
question  whether  the  course  of  business  of  complainant, 
which  the  proceeding  seeks  to  defend  and  protect,  is  any 
more  in  conformity  with  law  than  that  of  the  respondent.  If 
both  are  legal,  the  proceeding  must  fail,  because  then  the 
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respondent  is  guilty  of  no  legal  ^Tong ;  if  both  are  illegal^ 
the  complaint  must  equally  fail,  since  in  that  case  there  i& 
nothing  in  which  the  Commission  can  protect  the  complain- 
ant, and  the  purpose  in  instituting  the  proceeding  appears  to 
be  one  that  the  law  cannot  sanction. 

We  have  no  doubt  of  the  right  of  carriers  to  agree  upon 
through  rates  which  shall  be  different  from  and  lower  than 
the  sum  of  the  locals.  This  principle  has  frequently  been 
considered  and  applied  in  cases  passed  on  by  the  Commis-- 
sion.  (Lippmann  v.  111.  Cent.  B.  B.  Co.,  2  I.  C.  0.  Bep.  684.)' 
The  action  of  the  carriers  in  this  case  in  fixing  upon  throngh 
rates  from  points  west  of  Kansas  City  to  Chicago  does  not 
appear  to  be  the  subject  of  just  criticism.  But  these  throngh 
rates  are  rates  supposed  to  be  fixed  for  through  carriage,  and 
they  differ  from  the  sum  of  the  locals  because  they  are  sup- 
posed to  inyolve  less  cost  and  less  labor  to  the  carriers  than 
do  the  local  shipments.  There  is  supposed  to  be  but  one 
loading  and  one  unloading.  There  is  supposed  to  be  less 
time  occupied  with  men  and  equipment  than  would  be 
necessary  if  the  same  freight  were  taken  the  same  dis- 
tance with  one  or  more  stoppages  and  unloadings  on 
the  way.  It  is  for  these  reasons  that  the  lesser  aggre 
gate  charge  for  one  shipment  is  made  in  practice  and  is  jus- 
tified in  the  law. 

It  is  impossible  to  say  upon  the  evidence  in  this  case  that 
when  the  complainant  receives  live  cattle  at  points  west  of 
Kansas  City,  at  through  rates  to  Chicago,  but  with  an  under- 
standing that  they  are  to  be  unloaded  at  Kansas  City  to  try 
the  market  there,  there  is  in  point  of  fact  a  through  shipment 
from  the  point  of  origin  to  Chicago.  So  far  from  that  being 
the  case,  there  is  no  understanding  that  there  shall  be  any 
through  shipment  at  all,  and  whether  there  shall  be  one  or 
not  is  understood  to  depend  entirely  upon  the  state  of  mar- 
ket at  Kansas  City,  and  upon  the  option  of  the  purchaser  if 
the  cattle  are  there  sold.  If  the  cattle  are  finally  transported 
to  Chicago,  there  is  not  only  more  than  the  one  loading  and 
unloading,  but  there  is  also  necessarily  some  loss  of  time 
beyond  what  would  be  expected  to  take  place  in  case  of  a 
through  shipment.     The  identity  of  the  cattle  may  to  some. 
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extent  be  changed;  the  original  shipper  may  cease  to  have 
anything  to  do  with  the  transportation  of  the  freight  at  that 
point ;  and  it  is  pore  fiction  that  treats  the  transportation  as 
one  and  indivisible  from  the  point  of  origin  to  the  point 
which  finally,  at  the  option  of  the  parties,  proves  to  be  that 
of  ultimate  destination. 

Whether  this  coarse  of  business  which  admits  of  the  stop- 
page by  the  way  for  purpose  of  testing  a  market,  which  may 
not  prove  to  be  the  ultimate  market,  is  one  which  can  be 
justified  as  against  shippers  from  Kansas  City  whose  freight 
originated  at  that  point,  we  shall  not  discuss  on  this  record. 
Nobody  is  here  questioning  the  right  thus  to  allow  freight  to 
be  stopped  in  transitu  and  then  taken  up  and  carried  through 
to  a  point  of  final  destination  on  the  through  rate  that  would 
have  been  charged  had  no  such  stoppage  taken  place.  Both 
these  parties  are  acting  upon  an  assumption  that  it  may  be 
rightful  thus  to  allow  the  stoppage  to  try  the  intermediate 
market ;  and  respondent  does  not  dispute  the  legality  of  what 
the  complainant  is  doing ;  it  only  insists  that  its  own  course 
of  business  is  in  all  legal  particulars  the  same  with  that  of 
the  complainant,  and,  assuming  the  legality  of  the  complain- 
ant's course  of  business,  its  own  course  of  business  is  equally 
justified.  We  think  this  position  is  unanswerable.  The 
re-shipment  by  the  complainant  under  the  circumstances 
attending  its  course  of  business  from  Kansas  City  to  Chicago 
is  no  more  a  part  of  a  through  transportation  than  is  the 
shipment  of  cattle  brought  into  Kansas  City  from  points  to 
the  west  and  taken  thence  by  the  respondent.  The  fiction 
that  the  case  of  re-shipment  is  a  part  only  of  one  transporta- 
tion is  just  as  applicable  to  the  one  case  as  to  the  other,  and 
comes  just  as  near  representing  a  fact.  The  complainant 
says  very  justly  that  it  has  never  agreed  with  respondent 
upon  any  division  of  through  rates  from  points  on  its  line 
west  of  Kansas  City  to  Chicago,  and  that  respondent  can  not 
for  itself  determine  what  the  division  shall  be.  But  this 
contention  does  not  fully  cover  the  case.  It  would  cover  the 
case  if  the  transportations  which  are  brought  in  question  were 
through  transportations  in  fact ;  but  when  it  appears  that 
they  are  not  through  transportations,  whether  the  carriage 
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from  Kansas  City  to  Chicago  is  by  one  party  or  by  the  other, 
the  question  of  agreement  npon  the  matter  of  division  of 
through  rates  seems  to  be  foreign  to  the  case. 

Without  further  allusion  to  important  and  interesting  ques- 
tions that  are  suggested  by  the  record,  but  not  directiy  pre- 
sented, we  are  forced  to  the  conclusion  that  complainant  is 
not  entitled  to  protection  in  the  course  of  business  shown  by 
its  complaint  and  by  the  evidence,  as  against  the  respondent; 
and  that  the  complaint  must  therefore  be  dismissed. 
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The  PITTSBURGH,  CINCINNATI  &  ST.  LOUIS  RAIL- 
WAT  COMPANY  V.  The  BALTIMORE  &  OHIO 
RAILROAD  COMPANY. 


Ck)mplamt  filed  July  10,  1889.  Answer  filed  JtOj  31,  1889.  Heard 
November  15,  1889.  Briefs  filed  January  11-18,  1890.  Decided 
Febmary  21,  1890. 


Passenger  excursion  rates  are  required  to  be  published  according  to  the 
provisions  of  section  6  of  the  Act  to  regulate  commerce. 

Party-rate  tickets  are  not  commutation  tickets,  and  when  party  rates  are 
lower  than  contemporaneous  rates  for  single  passengers  they  consti- 
tute discrimination  and  are  illegal. 

«/.  T.  Brooks f  for  complainant. 

John  K,  Cowen  and  Hugh  L.  Bond^  Jr.y  for  defendant. 
A.  J.  Dittenhoefer^  Ddoa  McCurdy^  Attgvstus  Vanderpod^ 
for  theatrical  managers. 

BEPOBT  AND  OPINION  OF  THE  COMMISSION.  ' 

Veazey,  Commissioner: 

The  substance  of  the  petition  is  that  the  parties  hereto  are 
common  carriers  subject  to  the  Act  to  regulate  commerce, 
and  are  competitors  in  business ;  that  the  respondent  has 
adopted  and  has  in  operation  "party  rates,"  so  called,  where- 
by parties  of  ten  or  more  persons  traveling  together  on  one 
ticket  are  transported  over  the  respondent's  lines  of  road 
between  stations  located  thereon  at  two  cents  per  mile  per 
capita^  which  is  less  than  the  regular  rate  for  a  single  person, 
said  rate  being  about  three  cents  per  mile ;  that  said  com- 
pany also  sells  round-trip  excursion  tickets,  good  between 
points  on  its  lines,  at  less  than  the  rate  for  ordinary  tickets, 
without  publicly  posting  in  its  ticket  offices  or  elsewhere  the 
rates  at  which  said  tickets  are  sold ;  and  charging  that  this 
practice  of  the  respondent  is  in  violation  of  the  Act  to  regu- 
late commerce,  and  for  this  reason  is  not  participated  in  by 
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the  complainant,  and  thereby  traffic  is  diverted  from  peti- 
tioner's lines  to  those  of  the  respondent,  to  the  damage  and 
loss  of  the  petitioner;  and  the  petitioner  prays  that  the 
respondent  may  be  ordered  to  withdraw  from  its  lines  of 
road,  upon  which  business  competitive  with  that  of  the  peti- 
tioner is  transacted,  the  so-called  "  party  rates,"  and  to  dis- 
continue giving  such  rates  in  the  future,  and  also  requiring 
respondent  to  discontinue  the  practice  of  selling  excursion 
tickets  at  less  than  the  regular  rates,  unless  the  rates  on  such 
tickets  are  posted  in  its  offices  as  required  by  the  Act  to  reg- 
ulate commerce. 

The  respondent  answered,  admitting  the  facts  substan- 
tially as  charged,  but  denying  that  they  were  in  violation  of 
the  Act  to  regulate  commerce  or  any  other  law,  and  claiming 
that  the  excursion  tickets  are  such  as  are  mentioned  in  the 
22d  section  of  that  Act,  and  that  the  Act  does  not  require  or 
contemplate  the*  posting  of  rates  at  which  such  excursion 
tickets  are  sold,  and  that  it  would  be  practically  useless,  if 
not  impossible,  to  post  them. 

It  was  urged  on  behalf  of  the  petitioner,  the  same  aa 
alleged  in  the  complaint,  that  the  so-called  party  rates  are 
not  warranted  by  law  and  are  demoralizing  in  effect,  and 
necessarily  work  a  discrimination  against  the  single  pas- 
senger who  purchases  his  ticket  at  the  regular  office,  and  in 
favor  of  the  customer  of  the  ticket  broker.  It  was  also 
insisted  that  under  the '  Act  to  regulate  commerce  it  is 
required  that  excursion  rates  shall  be  posted  in  the  same 
manner  as  in  the  case  of  the  ordinary  rate. 

Counsel  appeared  both  in  behalf  of  the  respondent  railroad 
company  and  of  the  managers  of  theatrical  companies,  who 
are  claimed  to  be  especially  interested  in  maintaining  the 
so-called  "  party  rates." 

Counsel  for  petitioner  offered  no  evidence.  Some  evidence 
was  taken  in  behalf  of  the  respondent,  tending  to  show  that 
the  practice  here  complained  of  as  to  party-rate  tickets  was 
in  effect  for  several  years  prior  to  the  enactment  of  the  Act 
to  regulate  commerce,  and  that  such  practice  obtained  in  the 
different  countries  of  Europe,  and  that  theatrical  companies 
are  especially  favored  in  that  regard  there ;  that  unless  the 
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law  allows  the  issuance  of  such  tickets  theatrical  companies 
can  not  afford  to  travel,  and  the  present  practice  of  first- 
class  companies  going  from  the  great  cities  through  the 
country  to  the  smaller  places  would  have  to  cease,  and  there- 
by the  country  at  large  outside  of  the  great  centres,  would 
be  deprived  of  large,  first-class  theatrical  entertainment. 

No  question  was  made  on  the  trial  but  that  the  parties  to 
this  case  were  common  carriers  subject  to  the  Act  to  regu- 
late commerce,  or  that  the  respondent  issued  the  so-called 
"  party-rate  "  tickets  to  all  persons  alike  who  desired  to  buy 
a  ticket  for  ten  or  more  persons ;  but  the  respondent  com- 
pany did  not  sell  such  a  ticket  to  any  one  for  a  less  number 
than  ten,  and  the  fact  is  so  found.  Neither  was  it  disputed 
that  the  respondent  had  issued  excursion  tickets  without 
posting  notices  of  the  excursion  rate  in  its  several  stations 
as  required  by  law  in  case  of  the  regular  rate. 

It  is  found  that  the  practice  of  selling  party  rates  existed 
at  the  time  that  the  Act  to  regulate  commerce  was  enacted^ 
and  had  so  existed  for  several  years  previously ;  that  under 
authority  of  law  the  practice  obtains  in  Europe  to  a  greater 
or  less  extent  of  transporting  theatrical  companies  at  reduced 
rates  below  the  regular  rates  of  carriage;  that  although 
these  so-called  party-rate  tickets  are  offered  to  all  persons 
alike,  they  are  not  used  to  great  extent  by  others  than  travel- 
ing theatrical  companies.  The  saving  to  the  theatrical  com- 
panies under  the  party-rate  system  is  very  great,  owing  to 
the  great  number  and  large  size  of  such  traveling  companies. 
It  was  claimed  that  that  saving  was  so  great  that  there  could 
only  be  a  profit  in  the  business  of  such  companies  by  having 
the  privilege,  and  this  Commission  is  not  prepared  to  say, 
from  the  evidence  in  the  case,  that  it  is  not  so.  Neither  is  it 
prepared  to  say  to  what  extent  it  would  interfere  with  or  stop 
the  business  of  traveling  theatrical  companies  to  require  the 
payment  of  full  regular  rates  for  persons  and  scenery. 

Counsel  for  the  respondent  railroad  company  claimed  that 
under  the  party-rate  ticket  method  there  was  no  discrimina- 
tion, neither  between  different  theatrical  managers  nor 
between  theatrical  business  and  other  kinds  of  business, 
because  the  offer  of  such   tickets  was  open  to   everybody 
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alike.  Therefore  he  insisted  there  was  no  violation  of  the 
provisions  of  the  second  and  third  sections  of  the  Act  to 
regulate  commerce,  which  are  based  on  the  idea  and  princi- 
ple of  equality  of  rate  and  service  to  all  persons  alike  from 
common  carriers  who  are  public  servants.  By  the  party-rate 
system  the  carrier  says  to  all  persons  in  substance :  If  you 
want  one  ticket  for  the  transportation  of  ten  or  more  persons 
on  the  same  train  to  the  same  destination  you  can  have  it  at 
a  specified  reduced  rate  below  the  regular  rate.  Is  this  an 
unjust  discrimination,  or  the  giving  of  undue  or  unreason- 
able preference  or  advantage  to  the  purchaser  of  such  a 
ticket  (within  the  meaning  of  the  provisions  of  the  second 
and  third  sections  of  the  Act),  as  against  the  persons,  from 
one  to  nine  inclusive,  who  have  to  pay  the  higher  regular 
rate  for  precisely  the  same  transportation  and  service?  The 
answer  may  be  aided  somewhat  by,  another  question :  Why 
may  a  party  of  ten  or  more  persons  have  individually  a  lower 
rate  than  a  party  of  nine  or  less,  from  a  common  carrier 
which  is  bound  to  treat  all  patrons  equally  who  have  the 
same  amount  and  quality  of  service?  The  design  of  the  Act 
to  regulate  commerce  was  to  put  each  individual,  in  the  mat- 
ter of  transportation,  on  exact  equality,  with  only  such  excep- 
tions as  the  Act  itself  specified.  It  was  not  a  new  idea  in 
law,  for  it  had  always  been  recognized  as  a  sound  legal  prop- 
osition, though  violated  in  practice,  that  a  common  carrier 
must  treat  all  persons  alike  under  similar  circumstances  and 
conditions.  It  is  difficult  to  see  how  this  individual  equality 
is  preserved  when  in  a  car-load,  say  of  nineteen  persons^  all 
starting  from  the  same  point  and  having  the  same  destina- 
tion, ten  of  them  pay  two  cents  per  mile  each,  and  the  other 
nine  three  cents. 

If  tickets  can  be  sold  at  reduced  rates  for  parties  of  ten, 
there  is  no  limit  either  in  number  or  in  rate  for  which  they 
may  be  sold ;  the  law  may  thus  be  rendered  a  meaningle&ft 
enactment  and  its  purposes  wholly  defeated  at  the  discretion 
of  carriers.  It  would  seem  that,  standing  upon  the  general 
provisions  and  theory  of  the  Act,  this  form  of  ticket  cannot 
be  sustained. 

But  the  Act  provides,  section  22,  ''that  nothing  in  this  Ad 
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shall  prevent  •  .  .  the  issuance  of  mileage,  excursion,  or 
commutation  passenger  tickets ; "  and  it  is  here  claimed  that 
the  party  rate  is  but  a  form  of  commutation.  If  that  is  so, 
then  it  must  be  sustained,  notwithstanding  it  is  in  itself  a 
violation  of  and  opens  the  doors  to  abuses  of  the  fundamental 
idea  of  the  enactment. 

The  question,  therefore,  is.  How  is  the  word  "  commuta- 
tion," as  used  in  said  Act,  to  be  construed  ? 

The  witnesses  in  this  case  threw  but  little  light  on  the  sub- 
ject as  to  the  definition  of  the  term  "commutation,"  or 
whether  a  party-rate  ticket  properly  came  under  that  class. 
The  official  correspondence  and  records  in  the  hands  of  the 
Commission  do,  however,  easily  settle  the  question  that  a 
one-way  party  ticket  was  not  at  the  time  the  Act  was  passed, 
and  has  not  since  been,  regarded  or  treated  in  official  rail- 
road circles  as  embraced  under  the  head  of  commutation. 
We  have  found  nothing  to  the  contrary  prior  to  the  Act,  and 
such  is  the  great  preponderance  of  the  evidence,  although 
not  universal,  since  the  Act  took  effect.  A  one-way  party 
ticket  entitles  the  number  of  persons  specified  thereon  to 
transportation  of  the  quality  indicated  by  the  ticket,  without 
stop-over,  from  and  to  the  stations  named  on  the  ticket, 
within  the  limit  specified.  It  is  used  for  irregular  travel 
between  points  varying  with  the  applications  of  parties  trav- 
eling one  way.  A  commutation  ticket  entitles  the  holder 
(one  person)  to  one  first-class  passage,  without  stop-over,  for 
each  number  indicated  on,  or  each  coupon  attached  to,  the 
ticket,  between  the  stations  named,  in  either  direction,  and 
is  available  to  any  one  under  the  conditions  and  within  the 
limit  specified  in  the  contract.  It  is  a  kind  of  ticket  largely 
used  by  suburban  residents  traveling  between  their  homes 
and  the  larger  cities,  such  as  business  men,  school  children, 
employees,  etc.  It  has  various  forms,  but  is  uniform  in  sub- 
stance. It  is  a  ticket  generally  on  sale  regularly  by  railroads, 
while  party  rates  are  commonly  made  to  suit  the  particular 
conditions  governing  each  party.  We  think  the  best  expert 
railroad  authority  is  to  the  above  effect,  and  also  that  party- 
rate  tickets  are  an  entirely  distinct  class  from  commutation 
tickets,  and  are  for  a  different  class  of  travel. 
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It  is  not  claimed  that  this  ticket  comes  under  either  of  the 
other  classes  excepted  in  the  Act,  viz :  Mileage  and  excur- 
sion. 

The  argument  that  the  party  rate  ought  to  be  sustained,  as 
otherwise  traveling  theatrical  companies  will  have  to  retire 
from  the  business,  which  the  evidence  tended  strongly  to 
show  might  be  the  case,  and  all  places  except  comparatively 
few  large  cities  would  be  deprived  of  this  kind  of  first-class 
entertainment,  is  one  for  the  consideration  of  Congress  under 
a  proposition  to  amend  the  Act.  But  as  the  ticket  cannot  be 
sustained  on  the  ground  of  equality  of  service  and  rate  and 
is  not  embraced  within  the  excepted  classes,  this  Commis- 
sion has  no  power  to  furnish  relief  to  the  theatrical  com- 
panies. 

It  is  urged  that  party  rates  were  in  force  at  the  time  the 
Acfc  to  regulate  commerce  was  passed.  We  have  no  doubt  of 
this  from  the  evidence  and  official  records  in  this  office ;  but 
it  affords  no  argument  for  the  contention  of  the  respondent 
railroad  or  the  theatrical  managers,  but  the  reverse,  because 
as  Congress  did  make  exceptions  to  the  operation  of  the  Act, 
the  not  including  this  form  of  ticket  in  the  exceptions  indi- 
cates a  purpose  to  exclude  it,  under  the  common  law  rule 
that  the  express  mention  of  one  thing  implies  the  exclusion 
of  other  things  not  mentioned. 

One  of  the  reasons  that  may  have  influenced  Congress  in 
not  providing  for  such  tickets  is  the  facility  with  which  they 
might  be  used  for  speculative  purposes.  If  generally  issued 
by  railroads  they  would  be  a  most  convenient  and  inviting 
method  for  evading  the  law  in  the  hands  of  ticket  brokers. 
The  Commission  has  heretofore  had  occasion  to  consider 
tickets  of  this  character  and  then  condemned  their  use. 
See  Memorandum,  2,  I.  C.  C.  Kep.  649.  The  Commission 
there  said:  ''The  practice  is  vicious  in  conception  and 
demoralizing  in  effects ;  it  necessarily  works  a  discrimination 
against  the  single  passenger  who  purchases  his  ticket  at  the 
regular  ticket  office  and  in  favor  of  the  customer  of  the 
broker."  It  is  plain  that  if  the  party  rate  ticket  should  be 
added  to  the  exceptions  to  the  operation  of  the  Act  specified 
in  section  22,  for  the  benefit  of  theatrical  companies,  it  ought 
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to  be  under  regulations  that  would  prevent  it  from  becoming 
a  source  of  evasion  of  the  law  by  ticket  speculators. 

Another  point  urged  in  the  defense  is  that  when  a  dis- 
crimination is  not  between  persons  who  are  competitors  in 
the  same  line  of  business,  it  is  not  in  violation  of  the  Act, 
and  that  this  applies  to  passengers  as  well  as  to  freight 
transportation.  The  Commission  considered  and  answered 
this  claim  in  the  holding  in  Smith  v.  The  Northern  Pacific 
Bailroad  Company,  1 1.  C.  C.  Bep.  208,  to  the  effect  that  the 
rule  under  which  passenger  transportation  should  be  con- 
ducted requires  absolute  equality  of  payment  from  all  per- 
sons enjoying  the  same  accommodations. 

The  other  complaint  in  the  petition  is  that  the  respondent 
road  does  not  print  and  post  its  excursion  rates,  as  required 
for  regular  rates.  The  charge  is  admitted,  but  it  is  claimed 
to  be  unnecessary  under  the  provisions  of  section  22. 

Section  6  of  the  Act  to  regulate  commerce,  after  providing 
for  the  printing  and  posting  of  schedules  of  rates,  fares  and 
charges,  &c.,  says : 

"  And  when  any  such  common  carrier  shall  have  estab- 
lished and  published  its  rates,  fares  and  charges  in  compli- 
ance with  the  provisions  of  this  section,  it  shall  be  unlawful 
for  such  common  carrier  to  charge,  demand,  collect  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation 
for  the  transportation  of  passengers  or  property,  or  for  any 
services  in  connection  therewith,  than  is  specified  in  such 
published  schedule  of  rates,  fares  and  charges  as  may  at  the 
time  be  in  force." 

We  think  it  is  too  plain  to  require  discussion  that  under 
this  provision,  excursion  rates  as  well  as  others  must  be 
printed  and  posted  as  in  case  of  other  rates.  The  only 
ground  upon  which  the  respondent  can  stand  is  that  the 
provision  of  section  22,  to  the  effect  that  nothing  in  the  Act 
shall  prevent  the  issuance  of  excursion  tickets,  takes  such 
tickets  from  under  the  operation  of  the  provision  last  above 
quoted.  But  the  view  of  this  Commission  has  always  been 
that  in  the  issuance  of  mileage,  excursion  and  commutation 
passenger  tickets,  the  other  provisions  of  the  Act  do  apply 
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SO  far  as  preserving  equaUt j  as  to  the  method  of  issuing 
them ;  as  illustrated  in  Larrison  v.  Chicago  and  Grand  Tnink 
Railway  Company,  1  I.  C.  C.  Bep.  147,  where  it  was  held 
that  when  a  railroad  company  sells  mileage  tickets,  it  must 
sell  them  impartially  to  all  the  public  who  apply  for  them ; 
and  that  their  sale  to  a  particular  class  of  persons  at  lower 
rates  than  are  charged  to  others  is  unjust  discrimination. 
Inasmuch  as  excursion  rates  must  be  general  and  open  to  all 
alike,  there  can  be  no  embarrassment  in  requiring  them  to 
be  posted  like  other  rates. 

The  respondent  railroad  company  must  therefore  be  noti- 
fied to  immediately  cease  and  desist  from  selling  said  party- 
rate  tickets  and  ordered  to  print  and  post  excursion  rates 
according  to  the  provision  of  section  6  of  the  Act  to  regulate 
commerce. 
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P.  B.  THUEBER,  M.  N.  DAT,  E.  A.  DOTY,  H.  K.  MILLER, 
W.  B.  TIMMS,  B.  F.  SHORES,  Committee  of  the  New 
York  Board  op  Trade  and  Transportation,  v.  Thb 
NEW  YORK  CENTRAL  AND  HUDSON  RIVER 
RAILROAD  COMPANY,  The  NEW  YORK,  LAKE 
ERIE  AND  WESTERN  RAILROAD  COMPANY, 
The  DELAWARE,  LACKAWANNA  AND  WESTERN 
RAILROAD  COMPANY,  The  PENNSYLVANIA 
RAILROAD  COMPANY,  and  The  BALTIMORE 
AND  OHIO  RAILROAD  COMPANY. 


THOMAS  L.  GREENE,  as  Manager  of  the  Merchants' 
Freight  Bureau  and  as  representing   two   hundred 

AND    eighty-one    RETAIL     MERCHANTS     IN     SIX     DIFFERENT 

STATES,  V.  THE  SAME  DEFENDANTS. 


FRANCIS   H.   LEGGETT  &  CO.   v.   THE  SAME  DE- 
PENDANTS. 


Hearings  at  Washington  for  taking  testimony,  January  24  to  January  28, 
1888,  inclusive. — Briefs  filed  in  behalf  of  the  different  parties,  at  va- 
rious times  down  to  February  4, 1889. — Decision  filed  March  14, 1890. 


Classification  of  freight  for  transportation  purposes  is  in  terms  recognized 
by  fhe  Act  to  regulate  commerce  and  is  therefore  lawful.  It  is  also 
a  valuable  convenience  both  to  shippers  and  carriers. 

A  classification  of  freight  designating  different  classes  for  car-load  quan- 
tities and  for  less  than  car-load  quantities  for  transportation  at  a 
lower  rate  in  car-loads  than  in  less  than  car-loads  is  not  in  contraven- 
tion of  the  Act  to  regulate  commerce.  The  circumstances  and  con- 
ditions of  the  transportation  in  respect  to  the  work  done  by  the 
carrier  and  the  revenue  earned  are  dissimilar,  and  may  justify  a 
reasonable  difference  in  rate.  The  public  interests  are  subserved  by 
car-load  classifications  of  property  that,  on  account  of  the  volume 
transported  to  reach  markets  or  supply  the  demands  of  trade 
throughout  the  country,  legitimately  or  usually  moves  in  such  quan- 
tities. 
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Carriers  are  not  at  liberty  to  classify  property  as  a  basis  of  transportation 
rates  and  impose  charges  for  its  carriage  with  exolosiye  regard  to 
their  own  interests,  but  they  must  respect  the  interests  of  those  who 
may  have  occasion  to  employ  their  services,  and  conform  their 
charges  to  the  roles  of  relative  equality  and  justice  which  the  act 
prescribes. 

Cost  of  service  is  an  important  element  in  fixing  transportation  charges 
and  entitled  to  fair  consideration,  but  is  not  alone  controlling  nor  so 
applied  in  practice  by  carriers,  and  the  value  of  the  service  to  the 
property  carried  is  an  essential  factor  to  be  recognized  in  connection 
with  other  considerations.  The  public  interests  ore  not  to  be  sub- 
ordinated to  those  of  carriers,  and  require  proper  regwrd  for  the  value 
of  the  service  in  the  apportionment  of  all  charges  upon  traffic. 

A  difference  in  rates  upon  car-loads  and  less  than  car-loads  of  the  same 
merchandise  between  the  same  points  of  carriage  so  wide  as  to  be 
destructive  to  competition  between  large  and  small  dealers,  espe- 
cially upon  articles  of  general  and  necessary  use,  and  which  under 
existing  conditions  of  trade,  furnish  a  large  volume  of  business  to 
carriers,  is  unjust  and  violates  the  provisions  and  principles  of  the 
Act. 

A  difference  in  rate  for  a  solid  car-load  of  one  kind  of  freight  from  one 
consignor  to  one  consignee,  and  a  car-load  quantity  from  the  same 
point  of  shipment  to  the  same  destination  consisting  of  like  freight 
or  freight  of  like  character  from  more  than  one  consignor  to  one 
consignee  or  from  one  consignor  to  more  than  one  consignee,  is  not 
justified  by  the  difference  in  cost  of  handling. 

Under  the  Official  Classification,  the  articles  known  in  trade  as  grooerj 
articles  are  so  classified  as  to  discriminate  unjustly  in  rates  between 
car-loads  and  less  than  car-loads  upon  many  articles,  and  a  revision 
of  the  classification  and  rates  to  correct  unjust  differences  and  give 
these  respective  modes  of  shipment  more  relatively  reasonable  rates 
is  necessary,  and  is  so  ordered. 

Simon  Steme,  CharUB  F.  Beach,  Jr.,  and  JTiomas  Z.  Oreene^ 
for  the  complainants. 

Frank  Zoo7nis,  for  N.  T.  C.  &  H.  R.  R.  R  Co. 

Jamea  A.  Buchanan,  for  N.  T.,  L.  E.  &  W.  R.  B.  Co. 

M.  Taylor  Pyne,  for  D.,  L.  &  W.  R.  R.  Co. 

Jaines  A.  Ijygan,  for  Penna.  R.  R.  Co. 

John  K.  Cowen  and  Ihigh  L.  Bond,  Jr.,  for  B.  &  O.  B.  B.  Co. 

J.  IT.  McGowan,  for  Mississippi  and  Missouri  Birers 
Jobbers'  Association ;  also  for  Hoe  &  Fork  Manniaotaring 
Association  of  the  United  States,  west  of  the  Allegheny 
Mountains. 
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S.  E.  Payne,  for  Hoe  &  Fork  Makers*  Union. 

J.  W,  Walker,  for  St.  Joseph,  Mo.,  Board  of  Trade. 

D.  B.  Henderson,  for  Iowa  State  Jobbers'  &  Manufac- 
turers* Association,  and  citizens  of  Iowa,  and  signers  of 
petitions  of  1,300  retail  grocery  houses  of  Iowa. 

Peter  A.  Dey,  for  the  Executive  of  the  State  of  Iowa. 

Newton  Dexter,  for  Retail  Merchants'  Association  of  New 
York. 

Willia?n  II.  Gillispie,  for  Association  of  Wholesale  Grocers 
of  Pittsburgh,  Pa. 

J.  C.  O'DonnelX,  for  Retail  Grocers'  Association  of  Pitts- 
burgh, Pa. 

liobert  A.  Stevenson,  for  Pennsylvania  Retail  Grocers'  Asso^ 
ciation. 

John  Henry  Keene,  Jr.,  for  signers  of  four  petitions  of  Bal- 
timore, Md.,  merchants. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

ScHOONMAKER,  Commissioner: 

The  complaints  in  these  cases  all  relate  to  the  same  sub- 
ject-matter, the  classification  of  certain  freight  in  car-loads, 
and  in  less  than  car-loads,  but  present  it  in  somewhat  dif- 
ferent aspects. 

In  the  case  of  Thurber  and  others  the  complaint  is  as  fol- 
lows: 

''  The  undersigned,  representing  the  New  York  Board  of 
Trade  and  Transportation,  comprising  in  its  membership 
upwards  of  one  thousand  firms  and  individuals,  respectfully 
submit  the  following  complaint  against  the  New  York  Cen- 
tral and  Hudson  River  R.  R.;  New  York,  Lake  Erie  and 
Western  R.  R.;  Delaware,  Lackawanna  and  Western  R.  R.; 
Pennsylvania  R.  R.,  and  Baltimore  and  Ohio  R.  R.,  for 
unjustly  discriminating  against  small  shippers  of  some  varie- 
ties of  goods,  by  placing  less  than  car-load  quantities  in  a 
higher  class  than  car-loads,  by  which  small  shippers  are 
forced  to  pay  from  16  per  cent,  to  60  per  cent,  more  for  their 
transportation  than  large  shippers  who  ship  the  same  goods 
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in  car-loads.  We  claim  that  this  action  violates  provisionB 
in  sections  one  and  three  of  the  Interstate  Commerce  law, 
and  virtually  continues  under  the  guise  of  classification  the 
unjust  discriminations  against  both  locaUties  and  individ- 
uals,  formerly  practiced  by  means  of  rebates  and  drawbacks, 
which  the  Interstate  Commerce  law  designs  to  prevent. 
This  question,  as  affecting  the  Eastern  Trunk  lines,  embodies 
important  points  not  heretofore  presented  to  your  honorable 
body,  by  the  complaint  of  the  merchants  of  St.  Louis  against 
the  Missouri  Pacific  road.  The  west-bound  classification  of 
the  Eastern  Trunk  lines,  in  force  prior  to  the  enactment  of 
the  Interstate  Commerce  law,  made  but  few  and  unimportant 
car-load  differentials  (about  one  hundred  and  seven)  but  the 
new  classification  adds  about  one  thousand  articles  to  this 
number,  some  of  which  are  very  important,  and  the  differ- 
ences in  rates  made  between  small  and  large  quantities  are 
excessive.  This  was  the  more  unnecessary  and  unreason- 
able on  the  part  of  the  Eastern  Trunk  lines,  because  more 
than  hfiJf  of  their  west-bound  cars  go  empty,  and  the  volume 
of  miscellaneous  freight  transported  by  them  being  large, 
it  enables  them  to  a  very  great  extent,  if  they  so  desire,  to 
fill  their  cars  with  full  loads  of  assorted  freight.  The  prin- 
ciple is  the  same  as  in  the  coal  cases  which  have  been 
brought  to  your  attention,  and  which,  if  carried  to  its  log- 
ical end,  would  concentrate  the  business  of  the  roads  in  the 
hands  of  but  one  shipper  or  a  few  shippers  in  every  place. 
If  this  principle  is  to  be  tolerated,  it  should  be  made  as 
uniform  as  possible.  At  present  it  is  not  applied  to  some 
of  the  most  important  branches  of  the  trade,  the  others  thus 
being  discriminated  against,  as  well  as  individuals.  The 
classification  of  freight  touches  the  principles  upon  which 
rates  of  transportation  are  based  at  almost  every  point,  and 
is  worthy  of  your  fullest  and  most  careful  consideration. 
As  at  present  practiced,  although  there  are  two  parties  in 
interest,  shippers  and  carriers,  the  latter  dictates  absolutely 
to  the  former  in  secret  session,  no  publicity  being  allowed  to 
their  deliberations,  and  no  opportunity  being  allowed  the 
other  party  in  interest  to  be  heard.  We  believe  a  fall  inves- 
tigation of  this  (question  will  show  that  the  present  dassifica- 
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tion  of  the  trunk  lines  is  unjust,  against  public  policy,  and 
against  even  the  interests  of  the  railroads  themselves,  which, 
although  generally  taking  the  position  that  their  business  is 
an  intricate  one,  beyond  the  comprehension  of  the  ordinary 
business  man  or  citizen,  and  that  their  methods  should  not 
be  questioned  or  interfered  with  by  law-makers,  have  fre- 
quently admitted  that  regulations  imposed  upon  them  by  law 
in  the  interest  of  the  public  were  not  only  right  but  unex- 
pectedly beneficial. 

"We  respectfully  petition  for  a  hearing  upon  this  com- 
plaint against  the  before-mentioned  lines  at  such  time  as 
will  be  convenient  to  your  honorable  board,  and  such  relief 
as  may  appear  after  investigation  to  be  reasonable  and  just." 

In  the  case  of  Greene,  Manager,  &c.,  the  complaint  is  as 
follows : 

"The  undersigned,  on  behalf  of  281  merchants  in  the 
States  of  Michigan,  Illinois,  Indiana,  Ohio,  Pennsylvania 
and  Delaware,  begs  leave  respectfully  to  present  to  your 
favorable  consideration  the  accompanying  petitions.  On 
behalf  of  petitioners  I  make  complaint  to  your  honorable 
body  that  the  present  classification  (copy  herewith)  in  use 
on  west-bound  traffic  by  the  railroads  known  as  the  Trunk 
Lines,  viz.,  the  New  York  Central  and  Hudson  Biver,  The 
Delaware,  Lackawanna  &  Western,  The  Pennsylvania,  The 
Baltimore  &  Ohio  and  The  New  York,  Lake  Erie  &  West- 
em,  as  regards  the  unjust  differences  now  made  in  classifi- 
cation and  freight  charges  between  car-loads  and  less  than 
car-loads  on  the  same  articles  between  the  same  points,  is  in 
violation  of  the  sections  of  the  Interstate  Commerce  law 
forbidding  undue  preferences  to  individuals  or  localities. 
On  behalf  of  petitioners  I  pray  your  honorable  body  to 
order  a  restoration  to  the  west-bound  tariffs  of  the  principle 
of  uniform  rates  without  regard  to  quantity  of  freight,  which 
has  been  in  force  from  the  seaboard  for  twenty  years  pre- 
vious to  April,  1887.  If  a  hearing  is  desired  upon  the 
matter,  I  respectfully  ask  on  behalf  of  petitioners  that  we 
be  made  parties  thereto  in  connection  with  the  N.  Y.  Board 
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of  Trade  and  Transportation  and  any  other  boards  or  indi- 
yiduals  interested." 

In  the  case  of  Leggett  and  others  the  complaint  is  as  fol* 
lows: 

''First.  That  the  railroad  companies  commonly  known  as 
the  "  Trunk  Lines,"  which  have  their  eastern  termini  at  the 
city  of  New  York,  namely,  the  Baltimore  &  Ohio,  the  Penn- 
sylvania, the  Delaware,  Lackawanna  &  Western,  the  New 
York,  Lake  Erie  &  Western,  and  the  New  York  Central  & 
Hudson  Biver  Railroads,  and  their  connections,  have  vio- 
lated the  provisions  of  the  Interstate  Commerce  Act,  as  fol- 
lows : 

''  Second.  That  the  said  railroad  companies  have  published^ 
established  and  issued  a  classification  of  property  in  common 
use  amongst  them.  Said  classification  is  annexed  hereto^ 
and  forms  a  part  of  this  complaint. 

"Said  classification  declares  their  intention  and  purpose 
to  transport  property  in  full  car-loads  with  a  minimum 
weight  of  20,000  pounds  upon  the  first  three  classes,  and  a 
minimum  of  24,000  pounds  for  the  last  three  classes.  That 
property  in  a  less  quantity  than  said  minimum  weights  is  to 
be  charged  for  in  a  class  higher  and  at  a  higher  rate  of 
charges  than  property  in  car-loads  of  their  respective  min- 
imum weights. 

"Your  petitioners  complain  that  the  said  railroad  com- 
panies, by  reason  of  affixing  charges  by  the  said  classifica- 
tion, discriminate  in  favor  of  shippers  who  forward  a  min- 
imum car-load  against  a  smaller  shipper ;  ^  that  by  so  doing 
they  give  an  undue  preference,  and  that,  therefore,  the  said 
railroad  companies  are  acting  in  violation  of  section  two  of 
the  Interstate  Commerce  Act,  which  is,  '  that  if  any  common 
carrier  .  .  .  shall  directly  or  indirectly,  by  any  special 
rate,  rebate,  drawback,  or  other  device,  charge,  demand,  col- 
lect or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  any  services  rendered  or  to  be  rendered  for 
the  transportation  of  property  than  it  charges  any  other  per- 
son or  persons  for  doing  for  him  or  them  a  like  and  contem- 
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poraneoos  service  .  .  .  under  substantially  similar  cir- 
cumstances and  conditions,  &c.;'  and  in  violation  of  section 
three,  namely, '  that  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  Act  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation  or  locality,  or 
any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  company,  firm, 
corporation  or  locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever.' 

"Tour  petitioners  therefore  pray  that  your  honorable  body 
issue  a  decree  requiring  said  common  carriers  to  cease  and 
desist  from  such  violation  of  said  Act,  and  for  such  other 
aiid  further  relief  as  in  your  judgment  may  be  just  and 
proper." 

The  respondents  in  the  three  cases  answered  jointly,  and 
their  answers,  which  are  substantially  alike  in  each  case,  are 
as  follows : 

"  1.  The  respondents  are  not  advised  that  the  petitioners 
represent  the  New  York  Board  of  Trade  and  Transportation, 
or  that  said  board  comprises  in  its  membership  upwards  of 
one  thousand  firms  and  individuals,  and  therefore  ask  that 
the  petitioners  be  held  to  due  proof  thereof. 

"2.  The  respondents  deny  the  other  allegations  of  the 
petition  and  each  and  every  of  them,  except  as  hereinafter 
stated.  They  say  and  allege  that  in  March,  1887,  the  '  Joint 
(Committee,'  so  called,  being  a  committee  composed  of  repre- 
sentatives of  the  '  Trunk  Line  Association,'  so  called ;  the 
'Central  Traffic  Association,'  so  called,  and  certain  other 
raUroad  companies,  after  careful  consideration,  adopted,  to 
take  eflfect  April  1st,  1887,  '  The  New  Official  Classification,' 
superseding  'The  Official  Classification  of  East-Bound 
Freight,'  *  The  Official  Classification  of  West-Bound  Freight,' 
*  The  Middle  and  Western  States  Classification  of  Freight,' 
and  'The  Joint  Merchandise  Freight  Classification'  in  force 
prior  to  April  1st,  1887,  in  different  parts  of  the  country  and 
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upon  various  traffic,  which  classification  was  accepted  by  the 
respondent  companies  and  other  raikoad  companies  and  was 
used  by  all  the  railroad  companies  in  the  territory  east  of 
the  Mississippi  river  and  north  of  the  Ohio  river,  embracing 
one-half  of  the  railroad  mileage  and  eighty  per  cent,  of  the 
railroad  tonnage  of  the  United  States ;  that  subsequently  the 
said  'Joint  Committee,'  after  careful  consideration,  the 
hearing  of  representatives  of  various  commercial  interests 
affected,  and  the  consideration  of  their  suggestions  and  all 
the  facts  known  with  respect  to  the  operation  of  the  said 
official  classification  adopted  to  take  effect  April  1st,  1887, 
adopted  the  '  Official  classification  No.  2,'  to  take  effect  July 
15th,  1887,  which  Official  Classification  No.  2  was  accepted 
by  the  respondent  companies  and  the  other  railroad  com- 
panies operating  in  the  territory  aforesaid,  and  is  now  in  use ; 
and  the  respondent  companies  allege  that  said  *  Official  Clas- 
sification No.  2'  is  just  and  reasonable  and,  upon  information 
and  belief,  satisfactory  to  the  great  majority  of  the  commer- 
cial interests  in  the  territory  aforesaid. 

'*  3.  The  respondents  further  allege  and  aver  that  'the  dis- 
tinction in  rates  as  between  car-loads  and  smaller  quantities 
is  readily  understood  and  appreciated.' 

'^  That  the  difference  in  charge  made  as  set  out  in  said 
classification  between  car-loads  and  smaller  quantities  is 
based  upon  fair  and  equitable  considerations,  alike  just  to 
the  shipper  and  carrier,  the  result  of  careful  and  intelligent 
thought  and  consideration  by  the  officers  of  the  respective 
companies  respondents  and  of  said  joint  committee,  and  is 
just  and  reasonable;  that  among  the  reasons  which  necessi- 
tated the  distinction  in  rates  as  between  car-loads  and  smaller 
quantities  is  the  fact  that  the  average  cost  to  the  carrier  of 
handling  small  shipments  is  proportionally  much  greater 
than  that  of  car-load  lots,  experience  having  shown  that  an 
average  loading  of  mixed  car-loads  at  New  York  does  not 
exceed  five  tons  per  car  having  a  capacity  of  not  less  than 
twelve  and  often  fifteen  or  more  tons ;  that  to  retain  small 
packages  until  a  quantity  equivalent  to  a  car-load  for  any 
given  destination  would  be  received,  would  involve  an  nnrea- 
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sonable  delay  in  shipment  objectionable  to  the  shipper,  who 
would  look  to  the  company  for  damages,  and  impossible  to 
the  carrier  because  of  want  of  storage  facilities  in  the  mean- 
time ;  so  that  the  railroads  in  transporting  mixed  car-loads 
must  haul  seventeen  tons  for  every  five  tons  of  paying  freight 
(the  empty  car  itself  weighing  twelve  tons),  while  in  car-load 
freight  the  paying  freight  exceeds  the  dead  weight.  To  this 
is  to  be  added  the  loss  of  time  and  expense  incident  to  stop- 
pages of  whole  trains  while  small  packages  are  being  unload- 
ed at  many  places,  whereas  cars  containing  full  loads  can  be 
readily  dropped  from  the  train  at  their  destination. 

''4.  The  respondents  further  aver  that  at  no  season  of  the 
year,  on  any  of  the  lines  of  the  respondent  companies,  do 
more  than  twenty  per  cent,  of  their  cars  go  west  empty,  while 
on  the  lines  of  some  of  the  respondents  the  loaded  cars  west- 
bound are  equal  to  the  number  east-bound,  and  at  certain 
seasons  of  the  year  the  west-bound  traffic  preponderates. 
An  empty  car  leaving  New  York  is  often  more  valuable  to 
the  companies  than  one  partially  loaded  to  a  western  point, 
because  of  the  opportunity  to  obtain  a  full  load  at  an  inter- 
mediate point. 

''5.  The  respondents  further  say  that  if  any  incidental  det- 
riment may  happen  to  a  few  individual  shippers  in  the  east 
as  the  result  of  this  proper  and  necessary  practice  upon  the 
part  of  the  respondents  (which  these  respondents  deny),  it  is 
much  more  than  overcome  by  the  advantages  accruing  to 
jobbers  in  the  cities  and  large  towns  in  the  interior  of  the 
country,  who  buy  in  the  east  in  large  quantities  and  trans- 
port to  their  respective  cities  for  the  purpose  of  distributing 
in  small  quantities  within  a  territory,  naturally  tributary  to 
their  interior  cities. 

''  6.  Your  respondents  further  answer  that  they  have  caused 
to  be  constituted  a  special  committee  of  railroad  officers, 
whose  duty  it  is  to  consider  all  communications  from  ship- 
pers suggesting  changes  in  classification  and  to  accord  them 
ample  hearings  and  to  submit  its  recommendations  there- 
after as  to  such  matters  to  the  railroads  interested,  as  to 
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which  fact  the  public  has  been  duly  informed ;  that  at  the 
last  meeting  of  said  committee  over  thirteen  hundred  com- 
munications of  this  character  received  consideration^  and 
that  many  reductions  in  classifications  were  made  in  accord- 
ance therewith. 

"  Wherefore  these  respondents  pray  that  the  said  petition 
may  be  dismisBed." 

After  the  service  of  the  answers  the  following  amendment 
to  the  complaints  was  filed : 

''The  several  petitioners  in  the  above-entitled  proceedings^ 
pursuant  to  rule  10  of  the  Bules  of  Practice,  leave  having 
been  first  duly  obtained  by  this  amendment  to  be  incorpo- 
rated  in  and  to  be  regarded  as  a  part  of  their  original  peti- 
tions, respectfully  and  severally  allege  that  the  respondent 
railway  companies,  by  making  and  enforcing  the  car-load 
rates  of  which  complaint  is  made  in  their  original  petitions, 
and  which  operate  to  grant  a  lower  rate  for  shipments  of  or 
in  excess  of  twenty  thousand  or  twenty-four  thousand  pounds 
weight,  than  is  exacted  for  shipments  of  lesser  quantities, 
make  an  unlawful  discrimination  of  great  magnitude  in  &Yor 
of  larger  centres  of  population,  trade  and  business  in  Penn- 
sylvania, Ohio,  Illinois,  Missouri,  Indiana  and  Minnesota, 
which  take  of  the  staples  set  forth  in  the  petition  herein  by 
the  car-load  from  single  consignors  to  single  consignees  as 
against  towns  and  cities  nearer  to  New  York  from  which  the 
shipments  are  made,  and  which  contain  few  or  no  individual 
consignees  to  whom  car-load  shipments  are  made,  which 
lesser  shipments  are  made  at  such  higher  price  to  the  shorter 
distance  under  substantially  similar  circumstances  and  condi- 
tions  than  those  shipped  for  the  longer  distance,  thus  violat- 
ing so  much  of  the  fourth  section  of  the  Act  to  regulate  com- 
merce as  provides  '  that  it  shall  be  unlawful  for  any  common 
carrier,  subject  to  the  provisions  of  this  Act,  to  charge  or 
receive  any  greater  compensation  in  the  aggr^ate  for  the 
transportation  of  passengers  or  of  like  kind  of  property, 
under  substantially  similar  circumstances  and  conditions,  for 
a  shorter  than  for  a  longer  distance  over  the  same  line,  in 
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the  same  direction,  the  shorter  being  included  within  the 
longer  distance.'" 

The  complaints  as  filed  apparently  assailed  the  lawfulness 
and  justice  of  any  difference  in  rates  founded  upon  a  classifi- 
cation for  car-loads  and  less  than  car-loads.  Upon  the  hear- 
ing, however,  this  broad  ground  was  not  taken,  and  it  was 
conceded  that  as  to  certain  staples  that  move  from  the  east 
to  the  west,  or  from  the  west  to  the  east,  or  from  the  south  to 
the  north,  like  coke,  coal,  lumber,  grain  of  every  kind,  tobac- 
co, or  cotton,  it  is  proper  that  discrimination  should  be  made 
between  car-loads  and  less  than  car-loads,  because  these 
stuffs  move  in  car-loads,  and  the  natural,  normal  shipment  is 
the  car-load,  and  they  have  from  the  first  been  shipped  in 
the  larger  rather  than  the  smaller  quantity. 

The  controversy  was  therefore  limited  in  its  immediate 
objects  to  certain  specified  articles  of  merchanise  described 
by  the  complainants  as  staple  groceries,  and  which  are  as 
follows :  Cider  in  glass ;  cider  in  wood ;  iron  nuts,  bolts  and 
nails;  sugar;  paint  in  barrels;  liquors  at  valuation;  prunes 
in  boxes,  kegs  or  bags ;  prunes  in  barrels  or  casks ;  crockery; 
fish,  salted  or  pickled ;  canned  goods ;  cement  in  barrels  or 
casks ;  soda  and  saleratus ;  pickles  in  barrels  or  casks ;  pins ; 
salt  in  barrels  or  sacks ;  molasses,  and  wine. 

In  respect  to  these  articles  the  contention  of  the  complain- 
ants is  that  their  normal  mode  of  shipment  is  not  in  car- 
loads, but  in  smaller  quantities  called  commercial  packages, 
and  that  either  no  discrimination  should  be  made  in  rates 
between  car-loads  and  less  than  car-loads,  or  that  if  any 
difference  is  permissible  on  account  of  greater  cost  of  hand- 
ling and  of  transportation  in  the  case  of  the  smaller  quanti- 
ties, it  should  be  so  small  as  not  to  consume  the  commercial 
profit  on  the  goods.  It  is  also  contended  that  no  difference 
should  be  made  between  a  car-load  from  one  consignor  to 
one  consignee,  and  a  car-load  from  several  consignors  to 
several  consignees  from  the  same  point  of  origin  to  the  same 
point  of  destination. 

The  testimony  taken  is  very  voluminous,  and  covers  gener- 
ally the  whole  field  of  transportation  in  the  territory  of  the 
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Official  Classification  in  car-load  and  less  than  car-load  quan- 
tities. Only  such  portions  of  this  testimony  need  be  referred 
to  as  seem  necessary  to  the  disposition  of  these  cases.  The 
general  facts  deemed  material  and  important  are  as  follows : 

Car-load  classification  for  west-bound  business  from  the 
seaboard  was  about  a  dozen  years  ago  limited  to  a  few 
articles,  but  has  been  extended  to  other  articles  from  time  to 
time,  until  the  number  so  classified  is  large.  In  1877  about 
twenty-four  articles  had  a  car-load  classification;  in  1880 
about  fifty  articles:  in  1884  about  one  hundred  and  forty 
articles ;  in  1887,  immediately  prior  to  the  taking  effect  of  the 
Act  to  regidate  commerce,  about  one  hundred  and  sixty  arti- 
cles. The  new  classification  under  the  Act  to  regulate  com- 
merce embraced  about  nine  hundred  articles  that  might  be 
carried  in  car-load  quantities  at  lower  rates  than  less  quan- 
tities. The  car-load  classification  in  existence  prior  to  the 
Official  Classification,  which  took  effect  April  1, 1887,  did  not 
include  the  articles  in  contention  in  these  cases,  and  herein- 
before specified.  There  was  nominally  no  distinction,  there- 
fore, in  rates  on  these  articles  for  car-load  and  less  than  car- 
load quantities,  although  the  evidence  shows,  and  the  fact  is 
notorious,  that  rebates,  special  rates,  and  disregard  of  tariff 
schedules  were  so  common  that  the  published  tari£h  were 
&cai,rcelj  prima  facie  evidence  of  the  actual  rates  charged. 

A  much  larger  proportion  of  the  articles  in  question  is 
understood  to  be  shipped  under  the  present  classification  in 
less  than  car-loads  than  in  car-loads.  One  jobber  states  the 
car-load  shipments  to  be  one-eighth.  Sometimes  full  car- 
loads are  carried  made  up  of  consignments  from  one  or  more 
consignors  to  one  or  more  consignees  at  the  same  destination, 
and  these  are  usually  taken  at  car-load  rates.  Such  ship- 
ments are  made  to  Pittsburgh,  Columbus,  Cleveland,  Fort 
Wayne,  Indianapolis,  Chicago,  St.  Louis,  and  several  other 
western  cities. 

The  classification  and  rates  for  the  articles  in  question 
before  April,  1887,  and  since  that  date,  are  shown  by  the 
following  table : 
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Tteite  of  Comparisona  of  Freight  Eafea  on  Weit-bound  Traffic  be/ore 
and  qfler  April  Is/,  1887.     On  baait  New  York  to  Chicago. 

law.  ~2.?.a  -lug     aaSj 

I.  S     S 


■21   I 


«      C  .<  ^  £      " 


8««f~^ 

Paint  Inb 


fnuM  In  barrels  or  oaak 

Crockeor 

Flab,  Mltsd  or  pickled. . . . 


(lament,  barrelB  or  catks. . 

Sods  and  aaleratiu. 

PtoklM  Id  burelB  or  casks 


Testimony  was  given  to  show  the  cost  of  many  of  the  arti- 
cles in  question  to  the  seaboard  jobber,  and  the  profit  arising 
from  the  business.  This  testimony  tended  to  show  that  the 
average  cost  of  handling  the  business,  including  rents  and 
all  direct  and  incidental  expenses,  is  five  per  cent,  on  the 
price  paid  by  the  jobber  for  his  goods,  and  that  the  commer- 
cial profit  on  many  articles  is  very  small,  and  on  some  no 
profit  bat  sometimes  a  loss.  For  example,  according  to  some 
witnesses,  the  values,  gross  profits,  and  net  profits  per  hun- 
dred pounds  on  certain  articles  are  stated  as  follows : 


Coffee »2000 

SngK 6  60 

Pmnes  in  casks 4  00 

PmncB  in  boxea 11  00 

Stoodflrd  canoed  tomatoes  3  00 

Molasses 3  75 

Suited  fiah 7  00 
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These  arc  uilmittod  to  be  approximatioDs  and  aTerages, 
auil,  UH  the  tetttimoiiy  of  the  witnesseii  varied  conaiderablj* 
aud  the  market  prices  fluctuate,  exact  tttatistica  caniiot  be 
deduced  from  the  evidence. 

Facts  preseuted  ou  behalf  of  the  respondeDta  are  found  as 
follows : 

Prior  to  April,  1H87,  when  the  Act  to  regulate  oommerce 
took  effect,  the  principal  classifications  in  use  in  the  territory 
now  covered  by  the  Official  Classification  were  as  followB : 


1.  The  distinctive  local  classifications  of  the  Beveral  rail- 
road companies,  differing  in  many  respects  from  each  other. 

2.  The  through  west-lM)und  classification,  generally  known 
as  the  Trunk  Line  WeHt-l)ound  Classification,  for  throngh 
traffic  originating  at  seaboanl  cities  and  destined  to  western 
termini,  Buffalo,  Erie,  Pittsburgh,  Parkorslmrgh,  &c.,  and 
to  a  numb<T  <if  competitive  points,  trade  centres,  or  railroad 
junctions  west  of  those  terminals. 

3.  The  £iist*bound  Classification,  which  alone  applied  to 
(Mist-bound  traffic  originating  in  the  territory  eaat  of  Chicago 
and  tlH>  Mississippi  river,  west  of  the  weatem  termini  of  the 
Trunk  Lines,  antl  north  of  the  Ohio  river,  destined  to  the 
W(*stcrn  termini  of  the  Trunk  Lines  and  to  the  points  east  of 
those  termini. 

4.  Traffic  1>rtwcon  conip<'titivo  interior  points  in  the  States 
of  N«'W  York,  Pcnnsvlvania.  New  Jerse%*,  Delaware,  Marr- 
liind,  Virginia,  and  West  Virginia,  interchanginl  lietween  the 
several  Trunk  Lines  an<l  conn«*cting  roads,  waa  governed  bv 
the  Joint  Merchandise  Fr«*ight  ('lassificatiou.  which  alao 
applied  to  the  local  traffic  of  c<*rtain  roads. 

Tt.  The  Middh*  and  West«*rn  States  Classification  applied 
t<i  traffic  brtween  competitive  interior  points  west  of  the 
western  teriiiiiii  c»f  th«'  Trunk  Lin«»s,  east  of  the  Mississippi, 

and  ihirtli  tif  the  Ohio  river. 

G.  Traffic   between   certain   points   in  the  western  Stales 
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east  of  the  Mississippi  riYer  and  certain  southern  competitiYe 
points,  was  goYemed  by  a  separate  olassification. 

These  seYeral  classifications  were  superseded  on  the  1st 
day  of  April,  1887,  by  what  has  since  been  known  as  the 
Official  Classification.  This  classification  was  made  to  meet 
the  requirements  of  the  Act  to  regulate  commerce  with 
regard  to  rates.  It  coYers  all  the  territory  lying  east  of  the 
Mississippi  riYer  and  north  of  the  Ohio  riYer,  extending  to 
the  Atlantic  ocean.  It  is  the  same  for  both  east-bound  and 
west-bound  traffic,  and  from  one  station  to  another.  The 
territory  includes  about  ten  thousand  stations,  and  about 
forty-seYen  thousand  miles  of  railroad,  and  applies  on  131 
railroads. 

The  present  classification  applies  from  New  York  City 
alone  to  an  aYerage  of  3,015  points  on  the  fiYe  principal  lines 
of  road  leading  from  that  city,  being  in  detaU  as  foUows : 
New  York  Central  &  Hudson  River  Railroad,  3,157 ;  New 
York,  Lake  Erie  &  Western  Railroad,  3,200 ;  PennsylYania 
Railroad,  3,100 ;  Delaware,  Lackawanna  &  Western  Railroad, 
2,874 ;  Baltimore  &  Ohio  Railroad,  2,742.  Through  rates 
are  published  to  these  points  by  the  chief  roads  named. 
Under  the  old  classifications  in  force  to  April  1st,  1887,  the 
average  number  of  points  to  which  through  rates  were  pub- 
lished by  the  same  roads  was  713. 

The  number  of  articles  classified  in  car-loads  and  less  than 
oar-loads  in  the  several  classifications  in  use  prior  to  April 
1st,  1887,  was : 

Classification. 

East-bound  trunk  line 

West-bonnd  tronk  line 

Middle  and  Western  States 

In  the  Official  aassification  No.  2,  of  July  15th,  1887, 
there  are  2,178  classified  articles,  996  of  which  haYe  car-load 
rates,  being  46  per  cent. 

Changes  or  modifications  haYe  been  made  in  the  Official 
Classification,  as  follows :  The  first  took  effect  April  1st,  1887; 


Number  of 

articles 

classified. 

Carload 
classes. 

Percentage 
ofC.  L. 
to  total. 

1,763 

713 

44 

1,021 

137 

14 

1,689 

905 

54 
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the  second  July  15th,  1887 ;  the  third  February  Ist,  1888 ; 
the  fourth  August  15th,  1888 ;  the  fifth  February  18th,  1889 ; 
and  the  sixth  August  15th,  1889.  Other  changes,  relating 
to  a  few  articles,  have  also  been  made  by  supplement  from 
time  to  time.  In  the  Official  Classification  No.  6,  August 
15th,  1889,  and  now  in  effect,  there  are  4,018  classifications. 

It  contains  3,636  less  than  car-load  and  2,044  car-load 
classifications,  many  articles  being  in  both.  Of  car-load 
classifications  only,  there  are  482 ;  of  less  than  car-loads  only, 
1,974 ;  and  of  less  than  car-loads  with  lower  rate  when  in 
c&r-loads,  1,562. 

The  classes  and  the  rates  (New  York  to  Chicago)  of  ser- 

eral  of  the  articles  in  question  at  the  present  time  are  aa 

follows : 

c.  L.  L.aL. 

Articlee.  Claae.  Rate.  ClMi.  Baitu 

Sugar 6  .26  4  .85 

Molasses 5  .30  4  .85 

Canned  goods 5  .30  4  .85 

Prunes,  in  boxes  and  casks 4  .85  8  .60 

Salt  fish 6  .25  6  .80 

Salt 6  .25  5  .80 

Rice 6  .25  4  .85 

Coflfee 6  .26  4  .85 

The  rates  upon  the  same  articles  (New  York  to  Chicago) 
immediately  prior  to  April  1st,  1887,  were  as  follows : 

Sugar  and  molasses,  without  distinction  as  to  quantity^ 
18  cents  per  hundred  pounds ;  canned  goods,  in  any  quan- 
tity, 35  cents;  prunes  in  boxes,  any  quantity,  60  centa; 
prunes  in  casks,  any  quantity,  35  cents ;  salt,  any  quantity, 
25  cents ;  rice,  any  quantity,  35  cents ;  coffee,  car-loads  26 
cents,  less  than  car-loads  35  cents.  Upon  sugar  the  car-load 
rate  has  been  advanced  7  cents,  the  less  than  car-load  rate 
17  cents.  On  molasses  the  car-load  rate  advance  is  12  cents, 
and  on  the  less  than  car-load  rate  the  advance  is  17  cents. 
On  canned  goods  there  is  5  cents  reduction  in  the  car-load 
rate,  and  the  less  than  car-load  rate  remains  the  same.  On 
prunes  in  boxes  the  car-load  rate  is  35  cents,  being  26  cents 
lower,  and  the  less  than  car-load  rate  is  50  cents,  being  10 
cents  lower.    On  prunes  in  casks  the  oar-load  rate  is  na- 


THUKBER,  ET  ALS.  V.  N.  Y.  C.  k  H.  R.  R.  CO.,  AKD  OTHERS.  489 

changed,  and  the  less  than  car-load  rate  is  advanced  15 
cents.  On  salt  fish  the  car-load  rate  is  unchanged,  and  the 
less  than  car-load  rate  advanced  6  cents.  On  salt  the  only 
change  is  an  advance  of  5  cents  on  the  less  than  car-load 
rate.  On  rice  the  only  change  is  a  reduction  of  10  cents  on 
car-loads.     On  coffee  there  is  no  change. 

In  the  official  classification  there  are  only  six  classes,  and 
the  difference  in  rates  between  the  first  and  second  classes 
is  ten  cents  per  hundred  pounds,  between  the  second  and 
third  and  third  and  fourth  fifteen  cents  per  hundred  pounds, 
and  between  the  last  three  five  cents  each  per  hundred 
pounds. 

In  the  two  other  classifications  at  present  in  force,  the 
Western,  and  that  of  the  Southern  Railway  and  Steamship 
Association,  there  are,  respectively,  ten  classes,  with  less 
difference  in  rates  between  them.  Both  car-load  quantities 
and  less  quantities  have  frequently  a  special  class  in  this 
classification.  The  rates  per  hundred  pounds  on  the  articles 
in  question,  in  this  classification,  from  Chicago  to  Kansas 
City,  488  miles,  or  about  half  the  distance  from  New  York 
to  Chicago,  are  as  follows : 

Articles. 

Sugar 

Molasses 

Canned  goods 

Pmnes,  in  boxes .- 

Pmnes,  in  casks 

Salt  fish 

Salt 

Rice 

Coffee 


Less  than 

Carloads. 

carloads. 

.25 

.28i 

.25 

.28i 

.25 

.28i 

.30 

.40 

.80 

.30 

.25 

.28i 

.15 

.30 

.25 

.28i 

.25 

.28) 

These  rates  are  proportionately  higher  than  under  the 
Official  Classification,  but  the  differences  between  car-loads 
and  less  quantities,  with  the  exception  of  salt,  are  less. 

A  large  amount  of  testimony  was  given  to  show  the  rela- 
tive average  cost  of  handling  and  loading  freight  in  car-loads 
and  less  than  car-loads,  of  its  transportation  and  unloading, 
of  the  average  loads  in  cars  carried  respectively,  of  the  rela- 
tive earnings  from  car-loads  and  less  than  car-loads,  and  of 
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the  moyement  of  empty  cars.      The  testimony  is  too  yolum- 
inous  to  set  forth  more  than  some  of  the  results  shown. 

The  cost  of  loading  1,769  cars  of  which  six  per  cent,  was 
car-load  freight,  at  Duane  Street,  New  York,  was  shown  to 
be  62.1  cents  per  ton.  At  Dock  No.  6,  Jersey  City,  the  cost 
of  loading  miscellaneous  freight  was  68.3  cents  per  ton.  At 
Dock  No.  5,  Jersey  City,  the  cost  of  loading  car-load  freight, 
exclusive  of  lighterage  and  only  for  receiying,  sorting,  load- 
ing in  cars,  and  billing  the  freight,  was  16.3  cents  per  ton. 
On  this  basis  the  cost  of  loading  miscellaneous  freight  is 
from  42  to  46  cents  per  ton,  or  from  2.1  cents  to  2.3  cents  per 
hundred  pounds,  greater  than  loading  car-load  freight. 

The  relative  cost  of  unloading  and  delivering  car-load  and 
less  than  car-load  freight  at  Chicago  was  shown  to  be  23 
cents  a  ton  for  less  than  car-loads  and  9  cents  per  ton  for 
car-loads,  or  seven-tenths  cents  per  hundred  pounds. 

With  reference  to  transportation  alone,  exclusive  of  load- 
ing and  unloading,  the  following  results  appeared  respecting 
west-bound  shipments  over  six  of  the  Trunk  Lines  for  a 
period  of  fifteen  days  each  in  six  different  months  from  June 
to  August,  1887,  inclusive,  in  car-loads  and  less  than  car- 
loads :  Less  than  car-loads — whole  number  of  cars,  6,807 ; 
number  of  consignments,  72,678;  total  weight,  62,613,313 
pounds;  average  weight  per  car,  9,896  pounds;  average 
weight  of  consignment,  723  pounds.  Solid  car-loads — ^whole 
number  of  cars,  1,776;  total  consignments,  1,963;  total 
weight,  52,577,398  pounds;  average  weight  per  oar,  29,604 
pounds  ;  average  weight  of  consignment,  26,784  pounds. 

Six  hundred  and  forty-one  cars  carried  less  than  one  ton 
each,  with  1,538  total  consignments  and  an  average  weight 
per  car  of  756  pounds,  and  an  average  weight  per  consign- 
ment of  315  pounds. 

The  average  work  for  a  single  day  during  this  period  was 
274  cars  of  miscellaneous  freight,  containing  1,624  tons  in 
consignments  averaging  648  pounds  to  4,713  consignees  at 
1,452  places ;  and  111  cars  of  car-load  freight,  containing 
1,638  tons,  each  car  to  one  consignee  and  a  single  destina- 
tion, and  averaging  29,514  pounds  per  car. 

During  certain  days  in  October,  1887,  in  which  11  oars 
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were  sent  west  from  New  York  over  some  of  the  Trunk  Lines, 
with  miscellaneous  freight  to  certain  large  cities,  averaging 
30,419  pounds  to  a  car,  there  were  sent  on  the  same  days 
•oyer  the  same  lines  768  cars  with  miscellaneous  freight  con- 
sisting of  15,217  consignments,  and  averaging  11,615  pounds 
to  a  car ;  69  cars  with  one  consignment  only,  10,596  pounds 
to  a  car,  and  98  cars  with  235  consignments,  averaging  779 
pounds  to  a  car. 

The  general  average  of  car-load  shipments  from  the  tables 
in  evidence  was  nearly  15  tons  for  car-loads  and  about  5.8 
tons  for  less  than  car-loads  or  miscellaneous  freight. 

The  evidence  gives  an  illustration  of  two  trains  hauling 
the  same  number  of  gross  tons,  including  weight  of  cars  and 
load,  the  cars  weighing  11  tons  each.  One  train  of  25  cars, 
loaded  with  14^  tons  each,  carries  362^  tons  of  paying  freight. 
The  other  train  of  38.6  cars,  loaded  with  5^  tons  each,  car- 
ries 212.3  tons  of  paying  freight.  The  cost  of  hauling  the 
freight  in  the  first  case  would  be  0.276  cents  per  ton  per 
mile,  and  in  the  latter  0.471  cents  per  ton  per  mile. 

The  relative  earnings  from  miscellaneous  and  car-load 
ifreight,  based  on  average  loadings,  and  the  miscellaneous 
freight  made  up  of  different  classes,  as  usually  shipped  west 
from  New  York,  of  5^  tons  to  a  car,  and  a  car-load  of  19  tons 
of  freight  of  fifth  class,  was  shown,  on  a  division  of  the  Penn- 
sylvania railroad,  to  be  $22.03  from  the  miscellaneous,  and 
$49.40  from  the  car-load.  On  the  Lake  Shore,  from  Buffalo 
to  Toledo,  from  average  loadings  of  4.79  tons  miscellaneous, 
and  13^  tons  sixth-class  car-load  freight,  the  earnings  from 
miscellaneous  were  $17.07  and  from  car-load  $27.00  per  car. 
Prom  Cleveland  to  Chicago,  on  the  same  road,  the  earnings, 
based  on  average  loadings  of  miscellaneous  freight  of  differ- 
ent classes,  and  sixth-class  car-load  freight,  were  shown  at 
tariff  rates  to  be  $10.40  from  miscellaneous  and  $30.85  from 
car-load. 

The  local  rates,  or  rates  for  short  distances,  under  the  offi- 
cial classification,  are  low,  and  differ  less  between  the  classes 
than  for  long  hauls  like  that  from  New  York  to  Chicago. 
For  example,  the  rates  on  the  Pennsylvania  railroad,  on  the 
six  different  classes,  for  a  distance  of  thirty  miles  are,  respec- 
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tively,  in  cents :  12, 10,  9,  7,  6,  6^ ;  for  fifty  mUes,  18, 14, 12^ 
8,  7,  6 ;  for  ninety  miles,  24,  19,  16,  12^,  lOJ,  9.  On  the 
Lake  Shore  railroad,  for  thirty  miles :  8^^,  8,  8,  7,  6,  4^  ;  for 
fifty  miles,  12, 11,  10,  8J,  7,  6 ;  for  one  hundred  miles,  21, 19, 
15, 12, 10,  a 

With  regard  to  empty  cars,  there  is  no  doubt  that  a  con- 
siderably greater  proportion  of  empty  (box)  freight  cars  goes 
west  than  east  over  the  Trunk  Lines,  and  that  a  much  greater 
number  of  only  partially  loaded  cars  goes  west  than  east ; 
although  the  evidence  shows  that  at  times  large  numbers  of 
empty  cars  have  been  brought  from  different  points  on  the 
Trunk  Lines  to  New  York  to  carry  west-bound  traffic.  The 
east-bound  tonnage  is  much  larger  in  volume  than  the  west- 
bound, though  the  latter  is  mostly  of  higher  classifications* 
In  1887  the  east-bound  Trunk  Line  tonnage  was,  in  round 
numbers,  11,000,000  tons,  and  the  west-bound  2,000,000  tons. 
For  a  period  of  four  months  in  1887  the  number  of  box  cars 
forwarded  west  from  Buffalo  on  the  Lake  Shore  road,  loaded 
and  empty,  was  in  the  proportion  of  one  empty  to  about  46 
loaded. 

The  argument  in  behalf  of  the  complainants  is,  in  sub- 
stance, as  follows :  That  the  difference  between  car-load  and 
less  than  car-load  quantities  is  jmmay^zci^  unjust  discrimina- 
tion againt  the  latter,  to  be  justified  by  the  respondents  both 
as  to  rates  and  classification.  That  a  lower  rate  for  a  car-load 
than  for  less  than  a  car-load  upon  the  same  article,  trans- 
ported over  the  same  line,  in  the  same  direction,  and  for  the 
same  distance,  violates  the  provision  of  the  first  section  of 
the  Act  that  all  transportation  charges  shall  be  reasonable 
and  just.  That  the  differences  in  rates  also  violate  the  third 
section  forbidding  unreasonable  preference  and  advantage. 
That  they  are  also  in  violation  of  the  fourth  section  of  tiie 
Act.  That  the  discrimination  complained  of  cannot  be  justi- 
fied upon  the  ground  that  the  higher  charge  is  upon  way  or 
local  traffic ;  or  that  local  business  is  more  expensive  to  the 
carrier ;  or  that  the  lower  charge  inures  to  the  benefit  of  cer- 
tain classes  or  communities ;  or  that  the  present  rates  and 
classification  merelv  continue  the  former  order  of  bnsineBS 
in  reference  to  through  and  local  traffic ;  or  that  the  shipper 
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'who  gets  the  lower  rates  loads  and  unloads  the  freight ;  or 
that  the  matter  is  adjusted  upon  what  is  known  as  the  prin- 
ciple of  wholesale  and  retail.  That  if  any  discrimination  is 
permissible  in  rates  between  car-loads  and  less  than  car-loads 
on  the  freight  in  question,  there  is  no  justification  for  the 
w^ide  discrimination  in  the  present  tari£fs  and  classifications 
as  between  one  consignor  to  one  consignee  and  many  con- 
signors to  many  consignees,  or,  particularly,  one  consignor 
to  many  consignees.  That  the  contention  of  the  respondents 
for  large  differences  in  freight  rates  for  quantity,  deduced 
from  alleged  difference  in  cost  of  service,  is  one  not  regarded 
in  the  actual  practice  of  the  railroads,  and  therefore  should 
not  be  accepted  in  argument  when  the  tariffs  are  challenged. 
That  the  extreme  limit  of  difference  in  freight  rates  for  dif- 
fering quantities  is  the  net  commercial  profit.  That  a  reduc- 
tion if  discriminating  differences  for  quantities  to  the  basis 
of  net  commercial  profit  would  work  no  injustice  to  the  job- 
bing interests  of  the  interior  cities. 

The  complainants  therefore  ask  the  Commission  to  order 
that  car-load  rates  upon  all  articles  of  commerce  complained 
of  in  these  proceedings  be  discontinued  by  the  respondents, 
or  made  so  close  to  each  other  that  they  do  not  prevent 
shipments  of  the  commercial  package.  That  all  rates  upon 
any  quantity  of  any  of  these  articles  be  by  the  hundred- 
weight. That  the  respondents  cease  and  desist  from  any 
species  of  discrimination  whatsoever  for  quantities  shipped 
of  any  of  these  articles  so  long  as  the  same  is  contained  in 
the  commercial  package ;  and  from  any  discrimination  what- 
ever by  car-load  rates  which  depends  upon  the  number  of 
consignors  or  consignees.  And  that  such  rates  and  such 
classification  in  respect  thereto  be  adopted  as  will  in  no 
degree  oppress  or  discriminate  against  the  smaller  jobber  in 
the  smaller  localities. 

The  complainants'  argument  in  effect  is  that  a  lower  rate 
for  car-loads  than  for  less  than  car-loads  upon  traffic  for 
which,  in  existing  conditions  of  commerce,  a  large  demand 
exists  in  less  than  car-load  quantities  is  unreasonable  and 
unjust  because  it  subjects  small  dealers  dispersed  through- 
out the  country  who  may  wish  to  purchase  from  seaboard  or 
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distant  jobbers  to  a  disadvantage  in  choice  of  markets,  and- 
compels  them  to  purchase  from  near  jobbers,  and  that  to« 
enable  seaboard  jobbers  to  continue  their  business  and  com- 
pete with  interior  jobbers  what  is  called  the  commercial  pack- 
age, and  not  a  car-load,  shoidd  be  the  unit  of  classification 
and  rate. 

On  the  part  of  the  respondents  it  is  claimed  that  cost  of 
service  is  an  important  and  acknowledged  element  in  rate 
making,  and  the  argument  to  sustain  the  present  classification 
is  based  almost  entirely  upon  the  difference  in  cost  of  service 
shown  by  the  evidence  between  car-loads  usuaUy  hauled 
long  distances  to  one  consignee,  and  smaller  quantities  from 
different  consignors  to  different  consignees  to  be  delivered 
at  many  stations. 

Mr.  Dey,  one  of  the  Eailroad  Commissioners  of  the  State 
of  Iowa,  who  appeared  generally  in  behalf  of  the  States 
west  of  the  Mississippi  river,  made  an  elaborate  argument 
against  the  contention  of  the  complainants.  Among  other 
considerations  he  presented  the  following : 

"  The  car-load  rate  in  States  west  of  the  Mississippi  has,, 
ever  since  the  advent  of  the  railway,  been  the  unit  of  meas- 
urement in  all  classes  of  goods  and  all  manufactured  articles^ 
as  well  as  in  the  products  of  the  soil ;  in  fact,  in  everything 
that  is  or  can  be  dealt  in  largely  enough  to  require  the  full 
capacity  of  a  car.  The  law  was  not  intended  to  interfere 
with  the  classifications  of  freight,  or  the  reasonable  differ- 
ence between  car-load  and  less  than  car-load  rates ;  provided 
the  same  classification  applies  alike  to  all  shippers,  and  that 
all  shippers  are  on  equal  terms  entitled  to  car-load  rates  in 
everything  they  desire  to  ship.  The  Western  Classification^ 
that  took  effect  December  19,  1887,  and  was  adopted  by 
sixty-four  different  railway  companies,  representing  77,000 
miles  of  railroad,  contains  660  articles  in  the  car-load  classi- 
tication  in  which  the  rates  per  hundred  pounds  are  less  than 
in  small  lots.  This  classification  is  but  a  continuation  of  that 
in  use  when  railways  were  new,  representing  the  growth  of 
business,  and  varied  from  time  to  time  as  experience  dic- 
tated; but  the  car-load  has  always  been  recognized  as. 
entitled  to  a  lower  rate  than  the  less  than  car-load. 
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''The  reasons  for  the  car-load  rate  are:  First,  the  cost  of 
service  is  less ;  second,  the  risk  to  the  carrier  is  less ;  third, 
the  time  the  cars  are  in  use  is  less ;  fourth,  the  unloading  is 
usuallj  done  by  the  consignee. 

'"The  reduction  in  the  differences  between  car-loads  and 
less  than  car-loads  on  the  part  of  the  lines  west  of  Chicago, 
was  not  made  on  any  principle  announced  by  the  railroad 
managers  of  these  lines,  but  was  in  the  nature  of  a  compro- 
mise between  the  Chicago  jobbers  and  the  interior  jobbers 
west  of  the  Mississippi  river,  and  all  subsequent  changes 
made  in  the  Western  Classification  have  been  in  the  direction 
of  restoring  it  to  its  old  status.  Neither  Chicago  nor  New 
York  is  the  initial  or  starting  point  of  all  freight  shipments. 
The  car-load  rate  is  essentially  a  manufacturers'  rate,  and 
originated  from  the  necessities  of  manufacturers.  The  arti- 
cles showing  the  smallest  percentage  of  difference  between 
car-load  and  less  than  car-load  rates  compose  ninety  to 
ninety-five  per  cent,  of  the  whole  tonnage,  while  all  the  other 
articles  combined  compose  ihe  other  five  to  ten  per  cent. 

*'  Under  the  old  system  of  making  rates,  the  rates  from 
manufacturing  points  to  a  few  of  the  large  distributing  cen- 
tres of  the  country  were  ridiculously  low  as  compared  with 
the  rates  to  the  smaller  distributive  centres,  and  the  real 
ground  of  the  complaining  parties  is  that  they  are  no  longer 
able,  as  jobbers,  to  distribute  traffic  over  territory  which  they 
were  able  to  do  under  the  old  system  of  rates. 

*'  Such  articles  as  plows,  wagons,  general  agricidtural  imple- 
ments, starch,  paper,  axle  grease,  vinegar,  soap,  western 
packed  canned  goods,  tubs,  pails  and  washboards,  com,  syr- 
ups and  pickles,  are  manufactured  not  only  at  Chicago  and 
New  York,  but  at  a  number  of  points  in  the  West  widely 
scattered ;  and  what  right  has  the  jobber  of  the  former  cities 
to  complain  if,  by  reason  of  the  nearness  of  the  manufac- 
turers, the  jobbers  of  the  latter  cities  are  enabled  to  obtain 
these  manufactured  goods  at  as  cheap  or  cheaper  freight  than 
they  ?  The  articles  of  wooden  ware,  under  which  is  com- 
prised tubs,  pails  and  washboards,  plows  and  wagons,  on 
which  the  largest  percentage  of  difference  between  car-load 
and  less  than  car-load  rates  exist,  are  first  class  in  less  than 
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car-loads,  and  fourth  class  and  class  A  in  car-loads.  These 
articles  can  only  be  loaded  into  cars  in  anything  like  car 
weights  by  experts  in  loading  and  packing,  at  considerable 
pains  and  in  extra-size  cars.  Fifteen  to  twenty  thousand 
pounds  may  thus  be  loaded  in  a  car.  Of  the  same  class  of 
goods  in  the  ordinary  course  of  delivery,  in  broken  and 
assorted  lots  at  the  freight  station,  not  more  than  one-third 
of  the  above  amount  of  weight  can  be  loaded  in  a  car  by  the 
ordinary  warehouseman. 

''  In  respect  to  the  following  items  from  the  seaboard : 
Sugar,  sugar  syrups,  raisins,  rice,  coffee,  Baltimore  packed 
canned  goods,  and  salt  fish,  all  of  which,  except  raisins,  show 
the  smallest  percentage  of  difference  between  car-load  and 
less  than  car-load  rates,  the  ground  is  taken  that  the  differ- 
ence in  rates  between  car-loads  and  less  than  car-loads  is  not 
unjust  or  excessive.  As  an  illustration,  ten  cars  of  miscella- 
neous freight  billed  from  Chicago  to  Ottumwa,  in  September, 
1885,  contained  on  an  average  7,920  pounds  per  car.  Ten 
straight  car-loads  of  groceries  taken  from  the  same  month 
contained  on  an  average  24,237  pounds  per  car. 

"  There  is  nothing  in  the  claim  that  the  small  shipper  or 
retailer  is  oppressed  in  the  discrimination  of  rates.  If  the 
retailer  is  charged  the  full  difference  between  less  than  car- 
load and  car-load  rates  by  the  local  jobber,  then  the  New 
York  jobber  is  not  shut  out  of  competition.  If  the  difference 
in  freight  is  allowed  to  the  small  buyer  or  retailer,  he  can 
not  complain  that  he  is  oppressed. 

"The  fact  that  the  less  than  car-load  lots  take  nearly  four 
times  as  many  cars  to  carry  the  tonnage  is  not  answered  by 
the  claim  that  cars  go  empty  for  the  return  produce,  and  the 
railway  may  as  cheaply  haul  the  partially  loaded  oar  as  the 
empty  car.  For  the  year  ending  June  30, 1886,  the  tonnage 
crossing  the  Mississippi  river  into  Iowa  by  rail  was,  east- 
bound,  4,216,878  tons;  west-bound,  3,263,228  tons.  The 
freight  crossing  the  Missouri  river  by  rail  from  and  to  the 
State  of  Iowa  wih,  east-bound,  1,215,433  tons;  west-bound, 
1,426,292  tons.  For  tlie  year  ending  June  30,  1887,  the  ton- 
nage crossing  the  Mississippi  river  into  Iowa  was,  east- 
bound  4,411,544  tons ;  west -bound,  3,601,666  tons.    Missonri 
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river,  east-bound,  tons,  1,286,831 ;  west-bound,  tons,  2,015,- 
147. 

''The  method  of  arranging  freight  tari£E9  is  to  follow  the 
law  that  governs  the  cost  of  service,  to  decrease  the  rate  per 
mile  with  distance.  This  decrease  in  long  distances  is  very 
great.  For  example :  Des  Moines,  a  large  jobbing  centre,  is 
350  miles  from  Chicago.  On  a  consignment  from  Des  Moines 
to  a  point  40  miles  west  of  Des  Moines,  in  less  than  car-load 
lots  of  fourth-class  goods,  the  rate  is  about  the  same  as  from 
Chicago  for  the  same  distance  west  of  that  city — about  12 
cents  per  hundred  pounds — while  the  difference  from  Chicago 
to  Des  Moines  and  from  Chicago  to  the  point  40  miles  west 
of  Des  Moines,  on  the  same  shipment,  is  but  two  cents  per 
hundred  pounds.  The  whole  merit  of  this  controversy  lies 
in  the  effort  of  the  eastern  jobbers  to  require  their  Des  Moines 
competitors  to  pay  the  10  cents  per  hundred  more  than  they, 
to  place  the  same  goods  in  the  hands  of  their  customers  40 
miles  west  of  Des  Moines." 

The  questions  involved  in  these  cases,  like  most  trans- 
portation questions,  are  complicated  by  conflicting  interests 
on  the  part  of  persons  engaged  in  trade  and  commerce,  and 
of  localities  in  different  portions  of  the  country.  They  can 
not  be  disposed  of  with  sole  reference  to  the  interests  of  any 
one  class  of  persons  or  one  part  of  the  country,  but  must  be 
determined  with  due  consideration  of  all  interests,  but  more 
especially  those  of  the  general  public,  embracing,  in  their 
greatly  preponderating  number,  the  producers  and  consum- 
ers of  the  traffic,  but  without  injustice  to  the  transportation 
agencies.  A  general  rule  that  shall  be  equitable  to  all  is 
exceedingly  desirable,  but,  in  the  conflict  of  interests,  is  diffi- 
cult, if  not  impossible,  to  apply;  and  in  the  frequently 
changing  conditions  of  commerce  no  rule  of  classiflcation 
or  rates  can  have  an  assurance  of  permanence  or  absolute 
equity.  Classification  is  not  yet  an  applied  science  founded 
on  correct  principles  and  governed  by  just  and  consistent 
rules.  It  is  still  in  process  of  growth  and  development,  and 
the  best  traffic  experts,  uninfluenced  by  exceptional  condi- 
tions of  roads  or  of  special  interests,  are  required  to  elabo- 
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rate  a  system  that  shall  be  simple  and  just,  and  fairly  adapted 
to  the  wants  of  the  country.  The  numerous  classifications 
prior  to  the  Act  to  regulate  commerce  were  mostly  irregular 
expedients,  framed  with  little  regard  to  principles  of  equity, 
and  lacking  greatly  as  they  did  in  uniformity  were  confusing 
to  the  public.  Some,  for  long  distance  transportation,  had 
been  constructed  with  more  care  and  upon  more  reason- 
able principles  regarding  character  of  trafSc  and  value  of 
service. 

The  provisions  of  the  Act  to  regulate  commerce,  operating 
directly  upon  the  greater  part  of  the  commerce  of  the  coun- 
try, and,  by  necessary  consequence,  indirectly  upon  the 
whole  internal  commerce,  rendered  the  multitudinous  ante- 
cedent classifications  impracticable,  and  made  a  new  and 
improved  general  classification,  or  at  least  classifications 
suited  to  territorial  areas  substantially  similar  in  conditions 
and  traversed  by  the  same  traffic,  necessary  in  order  ta 
establish  rates  over  connecting  roads  in  conformity  to  the 
requirements  of  the  law.  The  Official  Classification  for  the 
business  of  a  very  large  territory  and  for  a  great  number  of 
roads  thus  came  into  existence.  But,  being  hastily  prepared, 
and  in  many  respects  a  compromise  of  diverse  and  rival 
interests,  especially  on  the  part  of  roads,  it  inevitably  had 
imperfections  and  inconsistencies.  Some  of  these  have  been 
corrected  by  subsequent  issues,  and,  except  for  the  rigid 
methods  of  classification  committees  and  the  lack  of  lawful 
authority,  more  numerous  and  more  rapid  improvements 
would  doubtless  have  been  made.  But,  as  all  action  in  classi- 
fication in  the  first  instance,  is  voluntary  on  the  part  of  car- 
riers, both  in  recommending  changes  and  their  adoption  by 
different  roads,  the.difficulties  in  making  material  alterations 
are  serious.  Common  consent  is  the  only  mode  until  com- 
plaint is  made  concerning  rates. 

The  present  contention  has  arisen  out  of  this  condition. 
The  railroad  managers  made  a  classification  of  the  varied 
and  numerous  articles  of  commerce,  including  those  in  con- 
troversy, which  was  a  compromise  between  the  roads  in  the 
eastern  and  western  portions  of  the  territory  intended  to  be 
governed  by  the  classification.    The  reasons  that  originally 
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controlled,  whether  rightly  or  wrongly,  are  still  supposed  by 
some  of  the  constituent  roads  to  be  influential.  And  more 
thorough  investigation  of  the  subject  has  led  all  the  roads, 
or  at  least  the  principal  lines  and  the  governing  committees, 
to  make  a  stand  against  the  changes  demanded.  And  in 
this  they  are  earnestly  supported,  as  shown  by  the  argument 
of  Mr.  Dey,  by  the  important  interests  west  of  the  Missis- 
sippi river.  The  general  question  remains,  therefore,  in 
most  respects  in  a  similar  condition  to  that  in  which  it  was 
first  presented  to  the  framers  of  the  Official  Classification. 

In  another  case  before  the  Commission  the  principles  or 
considerations  that  mainly  govern  committees  charged  with 
the  preparation  of  a  classification  were  stated  in  evidence  by 
a  prominent  official  to  be  as  follows : 

"  The  competitive  element,  or  the  rates  made  necessary  by 
competition ;  volume  of  the  business,  or  tonnage ;  the  direc- 
tion in  which  the  freight  moves,  whether  that  in  which  most 
of  the  freight  is  transported,  or  the  reverse  direction,  in 
which  the  empty  cars  move ;  the  value  of  the  article  to  some 
extent ;  its  bulk ;  its  weight ;  and  the  risks  attending  trans- 
portation; the  facilities  required  for  particular  or  unusual 
transportation ;  the  conditions  attending  transportation, 
embracing  many  things,  such  as  the  necessity  for  furnishing 
special  equipment,  as  in  the  case  of  cars  for  dressed  beef 
or  cars  specially  adapted  for  freight  of  a  perishable  nature, 
large  cars  for  freight  of  extraordinary  bulk,  &c.;  also  the 
analogy  which  the  article  classed  bears  to  other  articles  in 
the  classification ;  the  conditions  under  which  different  rail- 
road companies  can  afford  to  transport  traffic  have  a  large 
influence ;  the  volume  of  a  particular  traffic  upon  a  line  of 
road,  and  the  nature  of  the  competition  that  it  has  to  meet." 

It  will  be  observed  that  these  considerations  have  reference 
almost  exclusively  to  the  relation  of  carriers  to  the  traffic, 
and  that  no  prominence  is  given  to  any  duty  carriers  owe  to 
the  public,  or  to  any  limitations  upon  the  interests  of  car- 
riers. The  public  character  of  carriers,  and  the  public  inter- 
ests affected  beneficially  or  injuriously  by  the  conditions  of 
the  service  rendered,  require  a  just  degree  of  consideration 
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for  those  interests,  and  in  general  it  is  believed  they  are  not 
disregarded,  though  in  some  and  perhaps  many  instances 
injustice  may  be  done  by  too  much  concern  for  the  carrier 
and  too  little  for  the  public.  As  was  said  in  the  second 
annual  report  (page  9),  the  Commission  has  laid  down  the 
principle  "  that  carriers  in  making  rates  cannot  arrange  them 
from  an  exclusive  regard  to  their  own  interest,  but  that  they 
must  respect  the  interests  of  those  who  may  have  occasioii 
to  employ  their  services,  and  subordinate  their  own  interests 
to  the  rules  of  relative  equality  and  justice  which  the  Act 
prescribes." 

How  to  reconcile  rival  or  competing  interests  and  comply 
with  the  law  by  reasonable  rates  and  impartial  service,  with 
just  compensation  for  the  work  of  the  carrier,  is  a  problem 
of  no  less  difficulty  than  it  has  been  heretofore.  Every 
special  interest  is  willing  to  have  itself  favored  at  the  expense 
of  others,  but  the  purpose  of  the  law  is  that  burdens  and 
benefits  shall  be  equitably  distributed,  and  average  reason- 
able results  can  be  reached  in  no  other  way,  and  are  all  that 
can  justly  be  demanded. 

The  complainants  insist  t]iat  by  the  present  classification 
unjust  burdens  are  imposed  upon  miscellaneous  shipments 
in  small  quantities  as  compared  with  car-load  shipments, 
and  they  ask  a  return  to  the  former  method  of  no  distinction 
in  rates  between  car-loads  and  less  than  car-loads  and  still  in 
use  by  the  roads  in  the  Southern  Railway  and  Steamship 
Association.  They  urge  that  a  discrimination  in  charges 
between  car-loads  and  less  than  car-loads  is  unjust  and  in 
violation  of  the  first  four  sections  of  the  Act  to  regulate  com- 
merce. This  contention  leaves  out  of  view  the  ^iagiwiilnf 
circumstances  and  conditions  of  the  two  methods  of  shipment 
and  the  material  element  of  greater  cost  to  the  carrier  in  tho 
one  case  than  the  other.  The  supposed  illegality  of  a  dis- 
crimination in  charges  for  car-loads  and  less  quantities  with 
varying  destinations  cannot  be  maintained  under  any  of  the 
provisions  of  the  Act.  The  law  itself  must  have  a  reasonable 
interpretation,  and  its  provisions  are  ample  to  warrant  dif- 
ferences in  rates  founded  upon  the  character  of  the  traffic 
and  the  dissimilar  conditions  of  shipment  and  carriage.    The 
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first  section  requires  all  rates  to  be  reasonable,  and  this 
necessarily  means  under  the  circumstances  of  the  traffic  and 
transportation.  The  second,  third  and  fourth  sections  no 
more  require  an  equal  rate  for  different  kinds  of  traffic  and 
different  modes  of  transportation  than  they  require  the  same 
charge  between  stations,  however  near  or  however  remote. 
The  elements  of  distance,  of  difference  in  character  of  traffic, 
and  of  dissimilar  transportation  conditions  as  grounds  for 
distinction  in  rates  are  as  clearly  recognized  as  the  right  of  a 
carrier  to  compensation  for  its  services.  Some  discrimina- 
tion for  adequate  cause  is  therefore  lawful.  The  discrimina- 
tion must  not  be  unjust  nor  the  advantage  undue,  and  the 
respective  rates  must  not  be  relatively  unreasonable.  It  is 
the  extent  of  the  discrimination  that  may  be  unreasonable' 
and  unjust,  and  not  always  the  mere  fact  of  a  difference. 

The  compulsory  restoration  of  equal  rates  for  car-loads 
and  less  than  car-loads  in  respect  of  goods  properly  so  classi- 
fied because  naturally  and  legitimately  carried  in  both  modes 
to  meet  the  demands  of  commerce,  is  altogether  impracticable, 
and  would  seriously  demoralize  classification  and  business. 
It  would  be  a  retrograde  movement,  detrimental  in  many 
respects  to  the  public  interests.  A  lower  less  than  car-load 
rate  might  follow  in  some  instances,  but  the  car-load  rate 
would  necessarily  advance  in  most  cases  to  make  an  average 
remunerative  rate,  and  the  interior  jobber  would  lose  his 
vocation  unless  the  cost  to  the  consumer  were  generally 
increased.  It  is  a  sound  rule  for  carriers  to  adapt  their 
classifications  to  the  laws  of  trade.  If  an  article  moves  in  suf- 
ficent  volume,  and  the  demands  of  commerce  will  be  better 
served,  it  is  reasonable  to  give  it  a  car-load  classification  and 
rate.  The  car-load  is  probably  the  only  practicable  unit  of 
quantity.  And  the  fact  of  an  antecedent  condition  when  no 
such  distinction  existed,  and  perhaps  was  not  required,  fur- 
nishes no  argument  for  a  return  to  a  mode  no  longer  suited 
to  the  requirements  of  business. 

The  important  question  in  these  cases  is  therefore  whether 
the  classifications  of  the  articles  under  consideration  mark 
too  wide  a  difference  in  rates  with  reference  to  quantity  car- 
ried.    The  complainants  concede  that  difference  in  cost  of 
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service  is  a  proper  element  to  be  taken  into  account,  but 
deny  that  this  difference  is  equal  to  the  disparity  in  rates. 
The  complainants  insist  that  the  difference  in  rates  for  car- 
loads and  less  quantities  should  be  measured  by  the  com- 
mercial profit  on  the  goods  of  the  jobber  who  ships  in  small 
quantities  or  commercial  packages  to  retailers  throughout 
the  country.  And  it  was  urged  that  a  retailer  who  buys 
directly  from  a  seaboard  jobber  or  manufacturer  instead  of 
an  interior  jobber,  saves  an  intermediate  profit  which  may 
inure  to  the  benefit  of  the  consumer. 

The  theory  of  an  adjustment  of  rates  to  preserve  a  com- 
mercial profit  to  manufacturers  and  jobbers  in  all  cases,  if 
accepted  as  a  necessary  rule  under  the  law,  and  generally 
applied,  would  be  far  reaching  in  its  consequences,  and  clothe 
common  carriers  with  a  new  function,  to  equalize  at  their 
own  expense  the  net  results  of  business  operations,  without 
regard  to  location  or  the  conditions  of  handling  and  carriage. 
In  many  instances  the  work  of  the  carrier  would  have  to  be 
done  at  less  than  cost,  and  in  some  for  nothing.  Such  a  rule 
is  not  admissible,  therefore,  as  one  of  general  application, 
and  is  not  essential  to  the  case  of  the  complainants. 

And  the  question  at  issue  is  not  restricted  to  jobbers  and 
manufacturers  in  any  one  locality  or  district  of  country. 
These  are  dispersed  widely,  and  traffic  is  drawn  from  ▼arions 
quarters  and  all  sources  of  supply.  As  classifications  and 
rates  must  be  general  an  injurious  effect  in  some  oases  and 
to  some  interests  is  unavoidable,  but  so  long  as  in  the  main 
they  are  satisfactory  the  rule  applies  that  the  good  of  the 
greater  number  is  paramount. 

The  differences  in  classification  of  car-loads  of  one  kind  of 
freight  to  one  destination,  and  less  quantities  of  different 
:inds  to  various  destinations,  are  based  on  th^  well-known 
fact  of  a  difference  in  the  cost  of  service  by  the  carrier.  This 
^  /act,  and  the  extent  of  the  difference,  were  probably  never  so 
1  lully  demonstrated  by  tests  on  different  roads,  and  at  differ- 
ent points,  as  in  these  cases.  Exact  average  differences,  or 
the  difference  upon  any  particular  kind  of  traffic,  have  not 
been  shown,  and  perhaps  are  not  possible,  but  approximately 
the  difference  in  cost  of  transportation  as  shown  by  testi- 
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inony  ranges  from  47  per  cent,  to  100  per  cent.,  exclusive  of 
handling,  loading  and  delivering,  less  than  car-load  freights 
and  transfers  en  route,  and  the  average  difference  in  earn- 
ings per  car  from  an  average  load  of  car-load  freight  and  an 
average  load  of  less  than  car-load  freight  is  not  far  from  100 
per  cent.  These  averages  are  varied  in  both  directions  by 
differing  conditions  and  volume  of  business  at  different 
points,  but  the  facts  show  in  a  general  way  substantial 
grounds  for  a  difference  in  classification. 

In  the  German  classification,  of  which  evidence  was  given, 
freight  is  classified  in  two  principal  classes,  car-loads  and 
less  than  car-loads.  Different  rates  are  charged  on  goods  of 
different  values  shipped  in  car-loads  of  20,000  pounds,  of 
which  there  are  three  general  classes,  and  a  lower  charge  is 
made  on  goods  of  the  third  class  carried  over  60  miles. 
There  are  also  special  car-load  rates  for  goods  not  belonging 
in  the  first,  second  and  third  car-load  classes  for  quantities 
of  10,000  pounds,  and  a  rate  three  mills  lower  per  ton  per 
mile  for  quantities  of  20,000  pounds.  Articles  embraced  in 
the  first  three  car-load  classes,  when  carried  in  quantities  of 
10,000  pounds,  are  charged  a  higher  rate  per  ton  per  mile, 
the  differences  being  2  mills  for  the  first  class,  6  mills  for  the 
second  class  and  1  cent  for  the  third.  In  the  less  than  car- 
load class  all  goods  are  comprised  without  distinction  as  to 
value  (except  that  bulky  articles  have  an  extra  charge),  and 
for  this  class  the  highest  rate  per  ton  per  mile  is  charged, 
being  4.5  cents.  The  difference  between  the  highest  rate  of 
car-load  freight  and  the  rate  on  all  articles  of  less  than  car- 
load  freight  is  2  cents  per  ton  per  mile,  or  80  per  cent.,  and 
the  lowest  car-load  class  is  one-fifth  of  the  rate  for  less  than 
car-loads. 

The  rates  under  the  German  classification  are  very  much 
higher  than  under  the  official  classification  in  question.  For 
example,  on  an  assumed  basis  of  1,000  miles,  the  highest 
German  rate  (less  than  car-loads)  is  4.5  cents  per  ton  per 
mile,  or  $2.25  per  hundred  pounds.  The  highest  official 
classification  rate  (some  articles,  however,  taking  higher  per* 
centages  of  that  rate)  is  1.5  cents  per  ton  per  mile,  or  75 
o(^nts   per  hundred  pounds.     The  lowest  German  car-load 
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rate  is  1.9  cents  per  ton  per  mile,  or  95  cents  per  hundred 
pounds,  and  the  lowest  official  classification  rate  is  0.5  cents 
per  ton  per  mile,  or  25  cents  per  hundred  pounds.  The  aver- 
age earnings  on  all  classes  under  the  official  classification, 
for  a  period  of  eight  months  in  1887,  were  41.5  cents  per 
hundred  pounds  on  west-bound  traffic,  and  30  cents  on  east- 
bound  traffic. 

The  actual  class  rates,  in  cents  per  hundred  pounds  and 
per  ton  per  mile,  in  effect  in  1889  under  the  three  classifica- 
tions in  the  United  States,  are  as  follows : 

Official  Claasification.—Neiv  York  to  Chicago^  912  Miles. 

Class.  12  3  4  5  6 

Classrate 75  65  50  85  80  25 

Per  ton  per  mile 1.64        1.43       1.10  .77         .66         .55 

Western  Classification. — Chicago  to  Omahay  490  Miles. 

Class.  12345ABODE 

Classrate 75     60     40     30     25     80     25      20     17}      16 

Per  ton  per  mile..  3.06  2.45  1.63  1.22  1.02  1.22  1.02      .82    .71      .65 

Southern  Railway  and  Steamship  Classification. — Louisville  to  Sekna, 

490  Miles. 

Class  123456ABODE* 

Classrate 98      92      78      63      52      41      28      31      28    24    48 

Pertonpermile4.00  3.78  3.18  2.57  2.12  1.67  1.14  1.27  1.14  .98  1.96 

The  classes  with  the  rates  per  hundred  pounds  and  per 
ton-mile,  some  of  which  are  special  and  not  class  rates, 
on  a  few  of  the  leading  grocery  articles,  under  the  three 
classifications,  are  shown  by  the  following  comparative 
table : 


*  There  are  two  other  classes,  H  &  F,  which  are  special,  for  partlcnlar  artMlM  not  la 
question  in  these  cases. 
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Official  Classi- 

flcatiou. 

NewYorktoChi- 

cago,  912  miles. 

Western  Clas- 
sification. 
Chic'gotoOma- 
ha,  490  miles. 

So.  Ry.  8S.  Assoc 

Classlflcation. 

Louisville  to  Sel- 

ma,Ala.490miles. 

ABnCLB& 

i 

Rate  per  100  lbs. 

Rate  per  ton  per 
mile  in  cents  and 
Fractions. 

6 

1 

8 

1 

Rate  per  ton  per 
mile  in  cents  and 
fractions. 

J 

s 

u 

9 

i 

Rate  per  ton  per 
mile  In  cents  and 
fractions. 

Cider  in  wood 

.      C.L. 

8 
5 

SO 
80 

1.10 
.66 

4 
5 

80 
25 

1.22 
1.02 

41 
41 

1.87 

1.67 

Susar  in  bbls 

k  •  Jjb    ^^*    ^4* 

4 

86 

.77 

spl. 
5 
4 

28^ 

25 

80 

1.16 

41 

1.87 

.      C.L. 
..L.C.  L. 

6 
8 

25 
SO 

•  •  • 

.65 
1.10 

1.08 
1.28 

41 
78 

1.87 

Prunes,  bbls.  or  casks.. 

8.18 

•  • 

, .. . *C  L. 

4 

85 

.77 

4 

80 

1.22 

78 

8.18 

Fish,  salted,  pickl'd 

..L.C.L. 

5 

80 

.66 

spl. 

^yi 

1.16 

68 

8.12 

•  • 

, . . .  .U.  L. 

6 

25 

.66 

6 

25 

1.02 

68 

8.12 

Canned  goods,  N.  0.  S. . . 

.  •  \jm  V/.  Lm 

S 

66 

1.48 

spL 

^yi 

1.16 

68 

8.67 

**             •* 

1  •  a    •  •  ^^.    ^^. 

5 
5 
4 

80 
80 
86 

.66 
.66 

.77 

6 
4 
4 

25 
80 
80 

1.08 
1.22 
1.28 

68 

41 

8.12 

Salt  in  bbls. , 

•  •  Ij.  V/.  Ij. 

^P«  mmf 

*»  sacks 

1.87 

**              M 

>  .  •  .  >  C/.    J>M 

6 

25 

.66 

spl. 

16 

.61 

spl. 

17 

.69 

Molasses  in  bbls 

..L.C.L. 
, . . . .  C  Ii> 

4 

5 

86 
80 

.77 
.66 

spl. 
5 

26 

1.16 
1.02 

41 
41 

1.67 

1.87 

These  are  perhaps  sufficient  for  illustration.  The  rates,  as 
is  seen,  are  much  higher  in  both  the  Western  and  Southern 
Classifications  than  in  the  Official.  And  in  the  Southern 
the  rate  for  car-loads  and  less  than  car-loads,  when  uniform, 
is  higher  than  the  less  than  car-load  rate  in  the  OfficiaL 
Salt  has  a  low  special  classification  in  both  the  Western  and 
Southern.  In  the  Western  Classification  when  a  difference 
is  made  between  car-loads  and  less  than  car-loads  the  differ- 
ence is  usually  one  class,  or  five  cents  per  hundred  pounds, 
but  some  of  the  less  than  car-load  rates  are  special,  with  a 
difference  of  three  and  a  half  cents  per  hundred  pounds.  In 
the  Official  on  some  articles  the  differences  are  much  greater, 
for  example  on  cider  in  wood  20  cents,  sugar  10  cents,  prunes 
in  barrels  or  casks  15  cents,  standard  canned  goods  35  cents 
and  salt  in  sacks  10  cents. 

These  differences,  which  might  be  further  illustrated,  pre- 
sent the  exact  question  in  controversy.  The  complainants 
say  they  are  substantially  prohibitory  upon  less  than  car- 
load shipments,  and  are  not  warranted  by  difference  in  cost 
of  service,  or  any  principles  that  should  govern  rate-making. 

The  cost  of  service,  while  recognized  as  an  important  ele- 
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ment  in  classification  and  rates,  is  not  alone  controlling.  On 
that  basis  some  articles,  on  account  of  relation  of  commer- 
cial value  to  cost  of  service,  though  furnishing  a  large  vol- 
ume of  traffic,  would  not  be  carried  at  all,  and  others  of  high 
commercial  value  would  have  a  very  low  rate  without 
increasing  tonnage. 

Another  element  of  the  highest  importance,  and  that  can 
not  be  disregarded,  is  the  value  of  the  service  to  the  article 
carried.  This  is  a  factor  that  largely  determines  the  classifi- 
cation and  rates  the  article  will  bear  in  the  transactions  of 
commerce  and  necessarily  qualifies  the  influence  of  other 
factors  in  the  distribution  of  charges  with  the  view  to  average 
reasonable  revenue. 

Though  rates  under  the  Official  Classification  are  for  the 
most  part  lower  on  like  traffic,  the  rates  in  the  Western  Clas- 
sification show  less  differences  between  the  classes,  and  the 
use  of  special  rates  makes  less  discrepancy  even  than  class 
differences  between  car-loads  and  less  than  car-loads. 

The  reasonableness  of  the  rates  in  question,  independently 
of  their  relations  to  each  other,  is  not  complained  of,  but 
they  are  challenged  on  the  ground  of  relative  unreasonable- 
ness as  applied  to  quantity.  The  other  classifications,  say 
the  complainants,  make  either  no  discrimination  between 
car-loads  and  minor  quantities,  or  so  much  less  discrimina- 
tion that  the  smaller  shipper  is  not  unduly  prejudiced.  At 
the  rates  charged,  they  aver,  the  service  in  respect  of  less 
than  car-loads  is  disproportionately  remunerative  to  the  car- 
rier, but  substantially  valueless  to  the  shipper,  because  the 
competition  of  the  car-load  shipments  of  the  same  kind  of 
traffic  leaves  no  margin  of  commercial  profit  on  the  goods, 
and  therefore  the  transportation  is  not  worth  the  charges 
imposed  for  the  service.  They  also  say  that  large  differences 
in  rates  for  quantity  is  a  rule  not  uniformly  adhered  to  in  the 
actual  practice  of  carriers,  and  therefore  should  not  be  recog- 
nized as  a  general  rule,  nor  applied  to  the  articles  in  ques- 
tion, which  are  mostly  household  goods  of  universal  use  and 
everywhere  handled  in  the  retail  trade.  Beferenoe  is  made 
to  a  large  number  of  articles,  forming  a  considerable  part  of 
the  traffic  carried  by  railroads,  for  which  no  separate  oar- 
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load  rates  are  made,  such  as  dry  goods,  cotton  piece  goods, 
boots  and  shoes,  tobacco,  clothing,  candy,  caps  and  hats, 
blankets,  hardware,  wool,  eggs,  tea,  &c. 

The  testimony  tends  strongly  to  support  these  contentions 
of  the  complainants,  and  they  have  not  been  met  by  any  evi- 
dence other  than  the  average  difference  in  cost  of  service  for 
<;ar-load  and  less  than  car-load  traffic  and  average  revenue 
therefrom.  These  averages  are  deduced  from  the  carriage  of 
every  variety  of  goods,  and  embrace  the  freight  that  has  no 
car-load  classification.  A  general  average  is  not  an  absolute 
criterion  for  a  particular  class  of  traffic  that  supplies  a  large 
tonnage,  carried  under  favorable  transportation  conditions. 

Moreover,  evidence  intended  to  show  relative  cost  of  ser- 
vice and  relative  earnings  from  traffic  differently  handled,  is 
not  always  as  fully  trustworthy  as  might  be  desired.  Analysis 
of  such  evidence  often  discloses  factors  that  are  given  undue 
weight,  or  discovers  that  other  material  factors  may  be 
omitted.  So  much  depends  upon  the  use  of  strictly  legiti- 
mate items,  and  the  manner  in  which  figures  are  handled  in 
reaching  results,  that  caution  is  generally  necessary  in  accept- 
ing arithmetical  conclusions.  All  such  evidence  is  to  be 
considered,  therefore,  with  some  degree  of  reservation  as  to 
its  weight. 

The  claim  made  by  complainants  that  shipments  of  the 
grocery  articles  in  question  are  chiefly  made  in  less  than  car- 
loads, has  not  been  controverted.  The  evidence  shows  that 
one  of  the  complainant  firms  shipped  annually  over  the 
respondent  lines  about  20,000  tons  of  freight,  of  which  only 
about  120  tons,  or  three-fifths  of  one  per  cent,  was  in  car- 
loads, and  that  another  fiirm  shipped  over  the  same  lines 
about  25,000  tons,  of  which  about  one-eighth  of  one  per  cent, 
or  31  tons,  was  in  car-load  quantities  to  one  consignee. 

One  of  the  witnesses  for  the  respondents,  and  of  the 
highest  authority  on  transportation  subjects,  conceded  that 
there  are  features  of  hardship  in  the  present  classification, 
as,  for  example,  where  one  consignor  forwards  to  one  con- 
signee 20,000  pounds  of  miscellaneous  freight  in  one  ship- 
ment, and  is  charged  the  less  than  car-load  rate,  although 
the  shipment  amounts  to  a  full  car-load.    This  manifest 
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anomaly  was  imputed  to  the  fact  that  in  the  present  classifi- 
cation the  line  had  been  drawn  at  car-load  shipments  of 
20,000  pounds  or  24,000  pounds  of  one  class  of  goods  from 
one  consignor  to  one  consignee.  And  the  witness  gave  it  as 
his  judgment,  that  when  a  car  is  loaded  to  its  full  capacity 
Tvdth  miscellaneous  freight,  it  would  seem  fair  to  make  a 
reduction  in  rates,  and  that  this  rule  should  apply  to  any 
number  of  shippers  who  might  make  up  a  fall  car-load.  The 
feature  of  the  German  Classification  allowing  a  reduced  rate 
for  shipments  of  miscellaneous  freight  in  quantities  of  10,000 
pounds,  but  not  as  low  as  for  full  car-loads  of  20,000  pounds, 
he  thought,  if  adopted,  would  remedy  to  some  extent  the 
complaints  against  the  present  classification,  which  limits  the 
minimum  car-load  weight  to  20,000  or  24,000  pounds.  These 
cautious  utterances  are  significant  upon  the  questions  at 
issue.  Other  able  and  experienced  traffic  managers,  not  called 
as  witnesses,  deprecate  the  differences  in  rates  based  on 
quantity,  and  favor  a  uniform  rate  regardless  of  quantity. 
The  differences  in  the  other  classifications  referred  to  are  also 
suggestive.  There  is  division  of  opinion,  therefore,  among 
experts  in  transportation,  with  reference  to  the  justice  and 
propriety  of  the  present  classification. 

The  Providence  Coal  Case  (1  I.  C.  C.  Rep.  107)  involved 
a  principle  similar  to  the  one  in  this  case,  and  considera- 
tions were  urged  by  the  defendant  not  essentially  different 
from  the  contention  of  these  respondents.  That  case  was 
not  an  issue  between  car-loads  and  less  quantities,  but  be- 
tween total  annual  consignments  to  one  dealer,  at  any  one 
station  on  the  line  of  road,  of  30,000  tons  or  upwards,  and 
consignments  of  less  amounts,  a  lower  rate  of  ten  per  cent., 
equal  to  ten  cents  per  ton  in  that  case,  being  allowed  to  the 
consignee  of  the  specified  quantity.  It  was  said  by  the 
Commission  (pp.  117,  118) : 

"A  discrimination  such  as  the  offer  and  its  acceptance 
by  one  or  more  dealers  would  create,  must  have  necessary 
tendency  to  destroy  the  business  of  small  dealers.  Under 
the  evidence  in  the  case  it  appears  almost  certain  that  this 
destruction  must  result ;  the  margin  for  profit  on  wholesale 
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dealings  in  coal  being  verv  small.  The  discrimination  is, 
therefore,  necessarily  unjust,  within  the  meaning  of  the  law. 
It  can  not  be  supported  by  the  circumstance  that  the  offer  is 
open  to  all ;  for,  though  made  to  all,  it  is  not  possible  that 
all  should  accept.  Moreover,  in  testing  such  a  discrimina- 
tion we  must  consider  the  principle  by  which  it  must  be  sup- 
ported ;  and  the  principle  which  would  support  a  30,000-ton 
limitation  would  support  one  of  50,000  or  100,000  equally 
well ;  the  quantity  named  would  be  arbitrary  in  any  case.  It 
might  easily  be  made  so  high  as  practically  to  be  open  to  the 
largest  dealer  only.  A  railroad  company,  if  allowed  to  do 
so  might  in  this  way  hand  over  the  whole  trade  on  its  road 
in  some  necessary  article  of  commerce  to  a  single  dealer,  for 
it  might  at  will  make  the  discount  equal  to  or  greater  than 
the  ordinary  profit  in  the  trade ;  and  competition  by  those 
who  could  not  get  the  discount  would  obviously  be  then  out 
of  the  question.  So  extreme  a  case  would  not,  however,  be 
needful  to  show  the  inadmissibility  of  such  a  discount  as  is 
here  offered ;  the  injustice  would  be  equally  manifest  if  sev- 
eral dealers  instead  of  one  were  able  to  accept  the  offer.  A 
railroad  company  has  no  right,  by  any  discrimination  not 
grounded  in  reason,  to  put  any  single  dealer — whether  a  large 
dealer  or  a  small  dealer — to  any  such  destructive  disad- 
vantage." 

Upon  all  the  evidence,  and  upon  principles  that  should 
govern  rate  making,  a  priina  facie  case  has  been  made 
against  the  present  classification,  which  has  not  been  jus- 
tified by  the  respondents.  Bates  should  be  adjusted  to  cor- 
respond, within  reasonable  limits,  to  the  existing  business 
of  the  country  in  which  the  public  generally  is  interested. 
It  is  not  the  province  of  carriers  to  regulate  business,  or  to 
build  up  or  destroy  markets,  but  it  is  their  duty  to  serve 
business  interests  equitably  and  impartially.  The  evidence  \ 
shows  that  the  public  is  far  more  largely  interested  in  mis- 
cellaneous  shipments  than  in  solid  car-load  shipments  of 
one  kind  of  traffic.  While  this  condition  exists  the  carriers 
have  a  duty  to  perform  to  make  their  service  equitable 
and    as    reasonable    as  just   compensation  for  their  work 
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will  permit.  All  rates  must  be  reasonable  and  jnst.  Differ- 
ences ranging  from  40  per  cent,  to  upwards  of  100  per  cent, 
upon  the  same  goods  to  the  same  destination,  in  substan- 
tially like  quantities  as  well  as  in  less,  in  the  same  kind  of 
cars,  and  perhaps  hauled  in  the  same  train,  are  manifestlj 
neither  reasonable  nor  just,  and  work  undue  prejudice  and 
disadvantage  to  shippers  and  consignees  of  miscellaneous 
freight,  both  in  full  car-loads  and  in  smaller  quantites.  The 
circumstance  of  many  consignors  to  many  consignees  of  a 
full  car-load  to  the  same  destination  is  too  unimportant  in 
the  item  of  cost  of  handling  to  demand  a  difference  in  the 
rate.  Fractional  differences  exist  in  all  business,  as  they  do 
under  all  laws  imposing  burdens,  and  in  business  are  sup* 
posed  to  be  equalized  by  average  charges.  For  illustration^ 
in  the  passenger  service  quantity  is  not  considered,  and  pas* 
sengers  weighing  three  times  as  much,  and  with  the  full  limit 
of  baggage,  are  charged  the  same  rate  for  the  same  journey 
as  the  lighter  passengers  without  baggage ;  and  a  few  pas- 
sengers in  a  car  pay  no  higher  rate  than  the  passengers  in  a 
full  car,  though  the  earnings  of  the  two  cars  and  the  cost  of 
service  per  passenger  differ  widely. 

In  the  case  of  smaller  shipments  to  many  consignees  at 
many  destinations,  there  is  such  material  difference  in  the 
cost  of  service,  in  the  earnings  of  cars,  and  in  car  detention^ 
as  to  justify  a  higher  charge.  A  reasonable  amount  of  differ- 
ence is  difficult  to  adjust,  but  it  should  not  be  prohibitory 
upon  the  business,  nor  unjustly  disproportionate. 

The  difficulties  that  have  led  to  these  complaints  doubtless 
arise  in  most  part  from  the  small  number  of  classes  in  the 
Official  Classification,  and  the  effort  to  compress  a  vast  num- 
ber of  articles  of  commerce  in  so  few  classes.  If  special  rates 
were  made,  as  in  the  Western  Classification,  and  a  lower 
intermediate  car-load  classification  established,  as  in  Ger- 
many, at  a  corresponding  rate,  many  of  the  hardships  of  the 
present  classification  might  perhaps  be  satisfactorily  reme- 
died. A  classification  is  not  a  fixed  condition  to  which  other 
interests  must  necessarily  yield.  It  is  the  creation  of  car- 
riers for  their  own  and  the  public  convenience,  and  may  be 
changed  by  its  creators.     If  not  compatible  with  the  public 


THURBER,  ET  AI£.  V.  N.  Y.  C.  A  H.  R*  R.  CO.,  AND  OTHERS.  511 

interests  it  should  be  modified  to  subserve  those  interests. 
Changes  ought  to  be  made,  but  changes  under  an  order  of 
the  Commission  may  not  be  final.  In  the  nature  of  things 
they  must  in  a  measure  be  experimental.  And  corrections, 
however  made,  may  require  further  revision.  In  the  contem- 
plation of  the  statute,  classifications  are  to  be  made  and  rates 
established  by  the  carriers  subject  to  review  by  the  Commis- 
sion and  such  orders  in  the  premises  as  justice  may  require 
under  the  provisions  of  the  Act. 

In  these  cases  the  Commission  finds  that  no  adequate  rea- 
son has  been  shown  for  a  difference  in  rates  for  a  car-load 
quantity  of  like  traffic  to  the  same  destination,  whether  from 
one  consignor  to  one  consignee  or  from  several  consignors  to 
several  consignees,  and  the  discrepancy  between  the  rates 
for  car-loads  and  less  than  car-loads  upon  the  grocery  arti- 
cles in  question  is  unreasonable  when  both  go  to  one  desti- 
nation, and  seems  in  a  lesser  degree  to  be  unreasonable  when 
less  than  car-loads  go  to  different  destinations.  Under  these 
findings  the  respondents  are  required  to  revise  their  classifi- 
cation and  rates,  and  reduce  the  unreasonable  differences  to 
a  basis  more  in  conformity  to  the  statute. 

The  Commission  orders  that  the  respondents  proceed 
forthwith  to  make  the  corrections  indicated,  and  that  they 
complete  and  put  the  same  in  effect  within  thirty  days  from 
the  service  of  this  order  with  a  copy  of  the  report  and 
opinion. 
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GEORGE  D.  SIDMAN  v.  THE  RICHMOND  &  DAN- 

VILLE  RAILROAD  COMPANY. 


Gomplaint  filed  Angast  5, 1889.  Answer  filed  Angost  21,  1889.  Answer 
withdrawn  November  4,  1889.  Amended  complaint  filed  November 
8, 1889.  Answer  filed  November  26,  1889.  Heard  and  submi^ied 
February  10, 1890.    Decided  April  5,  1890. 


The  respondent  issued  commutation  tickets  for  a  stated  number  of  trips 
within  a  specified  time,  subject  to  several  conditions,  one  of  which 
was  that  the  purchaser  should  have  no  claim  for  rebate  on  aocoont 
of  non-use  of  the  ticket  from  any  cause ;  another  that  it  be  presented 
to  the  conductor  for  cancellation  of  each  trip  when  taken.  A  com- 
muter had  to  pay  the  conductor  full  fare  if  he  did  not  have  his  ticket, 
but  in  such  cases  the  respondent  had  fallen  into  the  habit  of  refund- 
ing the  same  on  presentation  of  the  ticket  for  cancellation  of  the 
trip  at  the  i)roper  office  of  the  company.  About  three  weeks  prior 
to  the  complainant's  purchase  of  his  ticket,  the  respondent  bad  dis- 
continued this  habit  and  had  given  notice  to  that  effect  in  a  new 
tariff  sheet  filed  with  the  Interstate  Commerce  Commission  and 
posted  in  the  stations  of  the  raihroad  as  required  by  law  on  a  change 
of  tariff  rates. 

Held,  that  it  was  not  an  unlawful  discrimination  to  refuse  to  refund  to 
the  complainant  who  held  such  ticket,  but  had  forgotten  to  take  it 
on  a  certain  trip  and  had  paid  his  fare,  notwithstanding  he  sappoeed 
the  former  custom  was  in  vogue  when  he  purchased  his  ticket 

It  was  a  regulation  of  the  respondent  company,  published  on  its  pnblio 
tariff  schedules  filed  and  posted  as  required  by  the  Act  to  regulate 
commerce,  that  the  conductor  should  collect  fare  on  trains  from  pas- 
sengers without  tickets  by  adding  25  cents  to  single  trip  rates.  Held^ 
that  it  was  not  unjust  discrimination  against  the  complainant  to  exact 
this  addition  from  him. 

The  complainant  purchased  what  the  respondent  termed  a  quarterly  com- 
mutation ticket  on  the  13th  day  of  June,  specifying  the  nomber  of 
trips  that  might  be  taken  thereon  as  180,  but  it  provided  that  the 
term  should  expire  on  the  31  st  day  of  the  following  Angnst,  and  this 
was  known  to  the  complainant  when  he  made  the  purchase.  It  wss 
similarly  stated  on  each  one  of  such  quarterly  tickets  when  it  was  to 
expire,  viz. :  at  the  end  of  the  third  calendar  month  after  it  was 
issued.  Jlrld,  that  the  complainant  was  not  entitied  to  recover  any 
portion  of  the  purchase  price  for  the  thirteen  days  less  than  a  full 
quarter. 
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George  D.  Sidirian,  for  complainant. 
James  T.  Worthiiigtoyi,  for  defendant. 

REPOBT  AND   OPINION  OF  THE  COMMISSION. 

Veazey,  Cominissioner  : 

The  complainant  charged  in  substance  that  he  is  a  clerk  in 
a  Government  .Department  at  Washington  and  a  resident  of 
Hemdon,  Virginia ;  that  the  defendant  is  a  common  carrier 
and  subject  to  the  Act  to  regulate  commerce ;  that  the  com- 
plainant held  a  commutation  ticket  on  the  Washington,  Ohio 
&  Western  Division  of  defendant's  railroad,  dated  June  13, 
1889,  and  good  for  180  rides  between  Hemdon,  Virginia,  and 
Washington,  D.  C,  during  the  three  months  ending  August 
31,  1889 ;  that  on  the  morning  of  July  10,  1889,  he  boarded 
the  defendant's  train  at  Hemdon,  Virginia,  eti  route  to  Wash- 
ington, having  inadvertently  left  his  said  ticket  at  home,  and 
was  compelled  to  pay  the  regular  cash  fare,  80  cents,  between 
Hemdon  and  Washington,  and  in  addition  thereto  25  cents, 
called  train  rates,  being  in  the  nature  of  a  penalty  for  not 
having  procured  a  regular  ticket  before  starting;  that  the 
same  sum  was  also  paid  in  the  absence  of  his  ticket  on  his 
return  to  Hemdon  in  the  evening  of  the  same  day ;  that  he 
received  the  conductor's  receipts  for  said  payments ;  that  on 
the  next  day  he  called  at  the  defendant's  general  office  in 
Washington  and  presented  the  said  receipts  and  demanded 
of  the  defendant's  agent  a  refund  of  $2.10  thus  collected  from 
him  by  the  conductor  on  the  day  previous,  at  the  same  time 
offering  his  commutation  ticket  for  cancellation  of  the  two 
rides ;  that  the  said  agent  refused  to  make  the  refund  and 
explained  why  he  so  refused ;  that  the  complainant  had  been 
informed  that  the  defendant  had  previously  refunded  fares  to 
various  persons  under  like  circumstances,  and  charging  that 
the  refusal  to  refund  to  him  was  a  violation  of  the  Act  to 
regulate  commerce,  in  that  it  was  a  discrimination  in  rates 
between  patrons  of  the  defendant  company,  and  praying  that 
the  defendant  may  be  required  to  make  restitution  of  the 
$2.10. 

The  respondent  company  answered  the  several  charges  in 
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the  petition  specifically  and  denied  any  violation  of  the  Act 
to  regulate  commerce.  It  is  not  deemed  necessary  to  farther 
set  forth  the  answer. 

The  facts  established  by  the  eyidence  are  as  follows : 

The  respondent  company  has  for  a  long  time  issued  a 
quarterly  commutation  ticket  which  provided  that  the  person 
whose  name  was  inserted  therein  was  entitled  to  a  specified 
number  of  trips,  formerly  162,  now  180,  between  Washington 
and  the  station  on  its  line  of  road  named  in  the  ticket,  *' dur- 
ing the  three  months  ending  on  date  cancelled  in  the  margin 
subject  to  the  contract  named  on  back  hereof,  which  must  be 
signed  by  purchaser  before  ticket  is  valid  for  passage." 

On  the  ticket  was  a  printed  contract  in  part  as  follows : 

''  In  consideration  of  the  reduced  rate  at  which  this  ticket 
is  sold  I  agree  that  its  use  shall  be  subject  to  the  following 
conditions:" 


"  2d.  That  it  is  good  for  passage  only  during  the 
designated  on  its  face.' 


» 


******* 

"  5th.  That  I  have  no  claim  for  rebate  on  account  of  the 
non-use  of  the  ticket  from  any  cause.' 


» 


"  6th.  It  is  to  be  presented  to  the  conductor  each  trip,  who 
will  cancel  one  of  the  marginal  numbers,  and  is  to  be  surren- 
dered on  the  last  trip  taken  during  the  period  for  which  it  is 
issued." 

"  7th.  That  the  privilege  of  subsequent  commutation  will 
be  forfeited  by  any  violation  of  these  conditions." 

Then  follows  the  signature  of  the  purchaser. 

The  conditions  here  omitted  do  not  bear  on  the  points  in 
this  case. 

The  respondent  always,  when  it  sold  one  of  these  tickets^ 
provided  for  its  termination  on  the  last  day  of  the  third  cal- 
endar month  following  its  sale  by  a  clause  thereon  in  these 
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words,  *'  During  the  three  months  ending  on  date  cancelled 
in  the  margin"  and  by  punching  that  date  on  the  margin,  so 
that,  although  it  was  denominated  a  quarterly  ticket,  it  would 
expire  on  the  last  day  of  the  third  month  after  it  was  pur- 
chased, notwithstanding  its  purchase  was  subsequent  to  the 
first  day  of  the  month,  thereby  shortening  the  term  of  the 
ticket  to  less  than  three  months  if  purchased  subsequently  to 
the  first  day  of  the  month,  but  not  lessening  the  number  of 
trips  specified.  To  illustrate :  If  the  ticket  was  purchased 
on  the  10th  of  a  month  it  would  expire  in  ten  days  less  than 
three  months,  but  the  number  of  trips  named  on  the  ticket 
might  be  taken  within  its  life. 

Prior  to  May  25th,  1889,  the  respondent  company  had 
been  in  the  habit,  as  a  favor  to  such  ticket  passengers,  but 
not  by  obligation,  of  waiving  the  5th  and  6th  conditions  of 
the  contract  above  stated  in  cases  where  a  passenger  by 
inadvertence  did  not  have  his  commutation  ticket  with  him 
on  boarding  a  train,  and  of  refunding  to  him  the  amount  of 
fare  which  he  had  paid  to  the  conductor,  on  presentation  to 
the  company's  office  of  the  conductor's  receipt  for  the  same 
and  of  the  ticket  for  cancellation  of  the  trip.  But  prior  to 
said  25th  of  May,  1889,  for  the  reason  largely  that  this  privi- 
lege  to  this  class  of  passengers  had  become  the  subject  of 
abuse  and  trouble  to  the  respondent  company,  it  decided  to 
discontinue  said  habit.  It  accordingly  issued  a  new  passen- 
ger tariff  of  first-class  passenger  rates  for  single  trip,  round 
trip,  school  and  commutation  tickets,  to  take  effectMay  25th, 
1889,  between  Washington  and  stations  named  thereon,  and 
giving  the  number  of  miles  to  each  station  and  the  price  and 
the  rates  for  each  kind  of  ticket.  Then  after  giving  instruc- 
tions as  to  each  kind  of  ticket  specified  there  followed  this 
notice :  "  Tickets  sold  at  the  above  rates  are  good  on  any 
train  making  regular  stop  at  destination,  to  be  presented  to 
the  conductor  each  trip  for  proper  cancellation,  and  admit  of 
no  stop-over  privilege.  No  refund  or  rebate  will  be  made 
for  failure  to  observe  the  conditions  under  which  they  are 
issued.  Conductors  will  collect  fare  on  trains  from  passen- 
gers without  tickets  by  adding  25  cents  to  single  trip  rates." 

This  tariff  notice  was  plainly  printed  and  filed  with  the 
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Interstate  Commerce  Commission  and  posted  in  the  sta- 
tions of  the  Washington  &  Ohio  Division  of  the  respondent 
company,  seasonably  before  the  said  25th  of  May,  pursuant 
to  the  requirements  of  the  Act  to  regulate  commerce.  From 
that  date  said  company  adhered  to  the  above  notice  and  the 
condition  of  the  contract  on  the  commutation  tickets,  and 
discontinued  the  former  practice  of  refunding  to  commuters 
who  failed  to  have  and  present  their  tickets  to  conductors  for 
cancellation  of  the  trip.  On  the  13th  day  of  June,  1889,  the 
complainant  purchased  one  of  said  quarterly  commutation 
tickets  between  Washington,  D.  C,  and  Hemdon,  Virginia, 
specifying  that  he  was  entitled  to  180  trips  between  said 
stations,  during  the  three  months  ending  August  31, 1889, 
subject  to  the  contract  thereon,  which  was  signed  by  the  com- 
plainant. On  the  10th  day  of  July  following  he  boarded  a 
train  at  Hemdon  for  Washington,  and,  having  forgotten  to 
take  his  said  ticket  with  him,  was  compelled  by  the  con- 
ductor to  pay  the  single-trip  rate  and  twenty-five  cents  in 
addition,  and  took  the  conductor's  receipt  for  the  same. 
This  was  repeated  on  his  return  the  same  day  from  Washing- 
ton. He  did  not  know,  when  he  purchased  said  commuta- 
tion ticket,  of  the  said  change  of  custom  in  respect  to 
refunding  to  commuters  who  failed  to  have  their  ticket  on 
the  train,  but  supposed  the  former  custom  was  still  in  vogue. 
Neither  had  he  observed  said  new  tariff  slieet  and  notices 
thereon  in  the  stations,  and  did  not  know  of  the  same.  He 
did  not,  however,  leave  his  ticket  behind  at  Hemdon  in  reli- 
ance on  the  continuance  of  the  former  practice  of  refunding, 
but  because  he  forgot  to  take  it. 

The  next  day  after  these  payments  he  applied  to  the 
proper  office  of  the  respondent  at  Washington  for  repay- 
ment of  the  money,  presenting  the  conductor's  receipts  and 
his  ticket  for  cancellation  of  the  trips,  but  his  application 
was  refused.    Thereupon  he  brought  this  petition. 

Tlie  facts  developed  on  the  hearing  make  it  probable  that 
the  complainant  has  brought  his  proceeding  under  a  misap* 
prehension  as  to  the  rule  of  the  railroad  company  in  force 
when  he  bought  the  ticket  and  at  the  time  of  his  jonmey. 
This  case  rests  on  the  theory  that  a  practice  once  foUowad  is 
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of  continuing  obligation,  and  that  because  the  respondent  at 
a  former  period  refunded  to  holders  of  commutation  tickets 
the  fares  paid  under  circumstances  similar  to  those  in  his 
case,  it  was  unlawful  discrimination  to  refuse  re-pajment  to 
him. 

There  might  be  force  in  such  claim  if  the  custom  had 
not  been  discontinued  before  he  bought  his  ticket.  The 
question  before  this  tribunal  is  whether  the  complainant  has 
been  the  victim  of  unlawful  discrimination.  The  evidence 
establishes  that  he  has  been  treated  preci&^ely  like  all  other 
commuters  in  respect  to  refunding  since  the  last  passenger 
tariff  was  issued  and  posted.  Public  notice  was  then  given, 
as  fully  as  is  required  in  case  of  a  change  of  rates,  that  there 
would  thereafter  be  no  refunding  on  failure  to  observe  the 
conditions  under  which  all  tickets  are  issued.  This  was,  in 
effect,  notice  of  discontinuance  of  the  former  practice,  and 
it  was  in  fact  discontinued,  there  having  been  no  refunding 
since.  Under  the  proof,  which  was  undisputed  on  this  point 
the  complainant  clearly  has  no  foundation  for  his  claim  of 
discrimination. 

The  complainant  further  contended  that,  having  pur- 
chased his  ticket  on  June  13,  it  should  have  continued  in 
force  three  months  and  until  September  13,  and  having  been 
deprived  of  the  twelve  days  in  September,  he  is  entitled  to 
be  repaid  $3.24,  the  proportionate  rate  for  that  period,  the 
price  of  the  ticket  having  been  $24.80. 

This  was  not  claimed  in  the  petition,  but  it  could  be 
amended  in  that  regard. 

The  answer  to  this  claim  is  that  the  complainant  knew  just 
what  he  \ias  buying  at  the  time  he  purchased  the  ticket.  It 
was  plainly  expressed  on  the  ticket  and  was  then  noticed  by 
him,  and  made  the  subject  of  inquiry  and  explanation.  So 
that  he  bought  the  ticket  understandingly  and  without  fraud 
on  the  part  of  any  one. 

The  complainant  makes  the  further  contention  that  the 
exaction  of  twenty-five  cents  on  each  of  said  two  trips  in 
addition  to  single-trip  rates  was  in  violation  of  the  Act  to 
regulate  commerce,  inasmuch  as  this  rule  of  the  company  is 
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u  iliscTimiuation  betwcin  pnsscngors  who  purchase  tickets 
before  boariliiig  truiiiH  uud  those  who  do  not;  especiallj  in 
view  of  the  faot  that  it  is  a  regulation  of  the  companj  that 
ticket  offices  on  the  line  of  the  road  shall  be  closed  two 
minutes  before  the  arrival  of  trains. 

When  the  matter  is  not  regulated  by  statute  it  seems  to  Ite 
generally  held  that  it  is  a  reasonable  requirement  that  pas- 
sengers who  neglect  to  purchase  tickets  at  stations  beforv 
embarking  on  cars,  shall  be  charged  additional  fare,  if 
pro]K*r  conveniences  and  facilities  are  furnished  them  for 
procuring  tickets. 

Railroad  Co.  v.  Parks,  18  111.  460; 

Htephen  v.  Smith,  'M  Vt.  KM); 

Htate  /*.  (iould,  53  Maine  2VJ ; 

Railroad  C*o.  r.  Kkillman,  31)  Ohio  St.  444; 

Cnnker  v.  Railroad  Co.,  24  Conn.  249; 

2  Wood  Railway  Law,  1402; 

2  Beach.  S  877.' 

No  f{uestion  was  made  that  the  amount  was  too  much  if 
anything  extra  was  allowable. 

It  would  seem  to  follow  from  this  generally  recogniaed 
doctrine  that  it  is  not  unjust  discrimination  to  exact  some 
additonal  train  fare  und(>r  the  circumstances  existing  in  tbia 
ca.se.  In  some  of  the  abovt*  cases  and  in  others  not  cited  it 
is  held  that  it  Ik  immaterial  wlu^ther  the  rule  was  preTiously 
known  to  the  passenger  or  not.  There  is  no  evidence  to 
show  that  then*  wm*  not  proper  conveniences  and  facilities 
for  the  sale  of  tiek(*ts,  both  at  Ilerndcm  and  Washington,  on 
the  saitl  10th  day  of  July  bf»fore  the  starting  of  the  trains 
i>n  wliieh  the  complainant  paitl  the  extra  train  rates.  But, 
lu»wi*ver  that  may  have  breii,  it  did  not  affect  the  complain- 
aut«  as  ho  did  not  intend  or  wiint  to  buy  a  ticket,  as  he  relied 
on  n>iu\i  his  eommutation  tiekft. 

No  unlawful  discrimination  being  cKtablished  the  petition 
is  dismissed. 

At  till'  ht-arin;:  and  d«*<-ision  of  this  case  the  Chairman 
was  absent  because  of  illness,  and  did  not  in  any  way  par- 
ticipate. 
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D.  S.  ALFORD  v.  THE  CHICAGO,  ROCK   ISLAND  & 

PACIFIC  RAILWAY  COMPANY. 


Complaint  filed  Aogost  9, 1889.  Answer  filed  Angnst  28, 1889.  Heard 
at  Kansas  City,  Mo.,  September  24,  1889.  Brief  for  complainant 
filed  December  12,  1889.    Decided  April  9,  1890. 


In  the  absence  of  statutory  provision  the  rights  of  a  railroad  company 
under  a  lawfol  agreement  for  a  specified  use  of  the  tracks  of  another 
railroad  company  are  measured  in  respect  to  the  track  use  by  the 
terms  of  the  contract,  and  the  provisions  of  the  Act  to  regulate  com- 
merce apply  to  the  situation  created  by  the  contract  and  add  no 
authority  for  a  different  use  of  the  tracks. 

The  duty  of  a  railroad  company  operating  its  own  road  or  a  road  that  it 
controls  to  serve  the  local  stations  on  its  line  does  not  apply  to  a 
company  that  has  only  a  running  privilege  for  through  trains  to 
reach  points  on  its  own  line  over  a  part  of  the  road  of  another  com- 
pany which  it  does  not  control.  In  such  a  case  the  company  is  not 
required  to  disregard  the  conditions  of  its  agreement,  and  does  not 
violate  the  provisions  of  the  Act  to  regulate  commerce  by  not  receiv- 
ing and  discharging  traffic  on  the  tracks  of  the  proprietary  company, 
the  sufficiency  of  the  local  service  rendered  by  the  latter  not  being 
questioned. 

The  Union  Pacific  Bailway  Company  entered  into  a  contract  with  the 
Bock  Island  Bailway  Company  by  which  for  a  valuable  considera- 
tion the  latter  company  acquired  the  right  to  run  its  through  trains 
from  and  to  points  on  its  own  road  over  the  road  of  the  Union  Pacific 
Company  between  Kansas  City  and  Tojieka  upon  the  condition  that 
no  intermediate  business  should  be  done  by  the  Bock  Island  Com- 
pany on  any  part  of  the  line  used  under  the  agreement,  the  Union 
Pacific  Company  retaining  control  of  the  road  and  of  its  operation, 
and  supplying  transportation  accommodations  for  the  intermediate 
points  between  Kansas  City  and  Tojieka.  Upon  complaint  made 
against  the  Bock  Island  Company  by  a  resident  of  Lawrence,  one  of 
the  intermediate  towns,  for  refusing  to  perform  the  ordinary  duties 
of  a  common  carrier  in  receiving  and  discharging  traffic  at  his  town ; 

Held,  that  the  duties  of  the  Bock  Island  Company  were  limited  by  its 
rights  and  powers  under  its  contract  and  that  it  was  not  bound  to  do 
the  local  business  prohibited  by  the  agreement  on  the  line  used  by 
its  through  trains. 
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Samuel  A,  Biggs  and  D.  S.  Alford^  for  complainant. 

M,  A.  Low,  for  defendant. 

A.  L.  Williams^  for  Union  Pacific  Bailway  Co. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

CoOLEY,  Chairman: 

The  complaint  in  this  case  avers  that  complainant  is  a 
citizen  of  the  State  of  Kansas,  and  a  resident  of  the  city  of 
Lawrence  in  that  State,  which  city  has  a  population  of  about 
12,000,  and  is  an  important  business  point  in  said  State. 
That  the  Chicago,  Bock  Island  &  Pacific  Bailway  Company 
operates,  among  other  lines  of  railway,  a  line  of  road  extend- 
ing from  Kansas  City,  in  the  State  of  Missouri,  through  said 
city  of  Lawrence,  to  the  city  of  Colorado  Springs  in  the  State 
of  Colorado ;  and  that  said  railroad  company  wholly  refuses 
to  afford  any  railway  facilities  whatever  to  the  inhabitants  of 
said  city  of  Lawrence,  or  to  stop  any  of  its  trains  at  said  city 
for  the  accommodation  of  its  people ;  and  unreasonably  sub- 
jects said  locality  to  great  disadvantage  thereby;  and  does 
and  has  wholly  refused  to  transport  the  complainant  from 
said  Kansas  City  to  said  city  of  Lawrence,  or  to  sell  tickets 
to  complainant  for  transportation  on  its  said  road  between 
said  points ;  the  said  company  alleging  as  its  excuse  therefor 
that  it  operates  its  trains  between  said  Kansas  City  and 
through  said  city  of  Lawrence,  over  the  railway  track  of  the 
Union  Pacific  Bailway,  and  under  a  contract  with  the  Union 
Pacific  Bailway  Company  that  said  Chicago,  Bock  Island  A 
Pacific  Bailway  Company  shall  do  no  business  at  said  station 
of  Lawrence,  and  accept  of  no  business  to  or  from  said  city 
of  Lawrence  to  or  from  any  other  point ;  which  contract,  if 
any  such  exists,  the  complainant  alleges  was  made  after  the 
Act  to  regulate  commerce  went  into  effect,  and  is  in  conflict 
with  the  terms  of  said  Act,  and  particularly  with  that  portion 
of  section  1  thereof,  which  provides  that  ''the  term  raUroad^ 
as  used  in  this  Act,  shall  include  ...  all  the  road  in 
use  by  any  corporation  operating  a  railroad,  whether  owned 
or  operated  under  a  contract,  agreement  or  lease/'  etc.;  and 
also  of  section  3  of  said  Act. 
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Complainant  therefore  prays  that  said  railway  company 
may  be  ordered  and  required  to  afford  all  reasonable  and 
proper  facilities  for  railroad  traffic  over  said  line,  to  the  said 
city  of  Lawrence  and  its  inhabitants ;  and  that  said  company 
be  also  ordered  and  required  to  transfer  complainant  over 
said  line  to  or  from  said  city  of  Lawrence  to  or  from  points 
outside  of  said  State  of  Kansas,  upon  his  hereafter  tendering 
to  the  proper  agents  of  said  company  proper  and  usual  com- 
pensation therefor. 

The  answer  of  the  respondent  admits  that  complainant  is  a 
citizen  of  Lawrence  as  alleged,  and  that  said  city  is  situate 
on  the  Union  Pacific  Bailway,  in  the  State  of  Kansas,  and 
on  the  portion  of  that  railway  over  which  respondent  operates 
trains ;  admits  the  importance  of  the  city ;  and  that  respon- 
dent operates  trains  from  Kansas  City  in  the  State  of  Mis- 
souri, by  way  of  said  city  of  Lawrence,  to  the  city  of  Colorado 
Springs  as  alleged ;  that  it  has  wholly  refused  to  furnish  any 
railway  facilities  whatever  to  the  inhabitants  of  said  city  of 
Lawrence,  and  has  refused  to  stop  its  trains  at  said  city  for 
the  accommodation  of  the  people  thereof ;  that  it  has  refused  to 
transport  the  complainant  from  said  city  of  Lawrence  to  said 
Kansas  City,  or  to  sell  to  him  or  to  any  other  person  tickets 
for  such  transportation.  It  denies  that  the  several  acts 
alleged  and  so  admitted  are  illegal  or  unreasonable.  It 
alleges  that  it  owns  no  railway  which  extends  to  or  through 
said  city  of  Lawrence ;  that  it  has  acquired  by  contract  the 
right  to  operate  freight  and  passenger  trains  along  and  on 
the  tracks  of  the  Union  Pacific  Bailway  Company,  from 
Topeka  in  the  State  of  Kansas  to  Kansas  City  in  the  State  of 
Missouri,  subject  to  certain  conditions  and  stipulations  in 
the  contract  set  out  and  expressed;  and  that  among  the 
covenants  and  agreements  therein  contained  is  one  on  the 
part  of  the  respondent  that  it  will  not  carry  freight  or  pas- 
sengers on  such  trains  to  or  from  any  stations  between 
Topeka  and  Kansas  City.  That  this  respondent  has  kept 
and  performed  said  covenant,  and  has  never  become  a  com- 
mon carrier  to  or  from  said  city  of  Lawrence ;  and  that  a 
vriUxil  violation  of  its  covenant  would  result  in  a  forfeiture  of 
its  rights  under  said  contract  of  lease,  and  deprive  it  of  the 
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power  to  operate  any  trains  over  said  Union  Pacific  Bailway 
between  the  points  named  or  any  other  points. 

For  these  reasons  respondent  prays  that  the  complaint  be 
dismissed. 

Upon  the  issue  thus  made,  the  parties  proceeded  to  a 
hearing  and  the  complainant  introduced  evidence  tending  to 
show  the  importance  of  the  city  of  Lawrence  as  a  business 
point,  and  that  it  is  a  point  of  junction  between  the  Wyan* 
dotte  &  Northwestern  branch  of  the  Atchison  road  and  of  the 
Southern  Kansas  branch  of  the  Atchison  road,  with  the 
Union  Pacific  Bailway;  also  that  at  this  point  there  is  a 
junction  between  the  main  line  of  the  Union  Pacific  road 
and  its  Leavenworth  branch;  also  that  the  United  States 
Express  Company  operates  over  the  lines  of  the  respondent, 
in  the  State  of  Kansas,  and  that  that  express  company  has 
no  office  in  the  city  of  Lawrence,  though  it  is  the  only 
express  company  operating  over  the  respondent's  lines.  It 
was  admitted  in  the  case  that  the  agreement  set  up  in  the 
answer  was  made  by  the  Union  Pacific  Company  with  the 
Chicago,  Kansas  &  Nebraska  Bailroad  Company,  and  that 
the  respondent  is  the  assignee  of  the  last-named  company  of 
all  its  rights  thereunder.  It  was  further  shown  on  the  part 
of  the  respondent,  as  a  reason  for  the  making  of  this  eon- 
tract,  that  the  Chicago,  Bock  Island  &  Pacific  Bailway,  and 
other  corporations  which  were  created  in  its  interest,  had  at 
the  time  a  line  of  road  from  Kansas  City,  in  the  State  of 
Missouri  to  St.  Joseph,  also  in  the  State  of  Missouri,  and 
were  engaged  in  extending  their  lines  west.  In  order  to 
reach  their  western  termini  from  Kansas  City  they  would 
have  to  run  to  St.  Joseph,  then  over  their  line  to  the  points 
desired,  making  a  very  roundabout  route ;  and  it  was  mani- 
festly a  convenience  for  them  to  shorten  that  line  if  they 
could  do  so.  This  contract  was  made  for  that  purpose,  giv- 
ing them  the  right  to  run  their  trains  over  the  Union  Pacific 
between  Kansas  City  and  Topeka.  It  was  merely  a  trackage 
arrangement,  constituting  in  no  sense  a  lease  of  the  line  of 
the  Union  Pacific.  That  company  continued  to  operate  its 
own  lines  as  before.    The  Chicago,  Kansas  &  Nebraska  Bail- 
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Toad  did  not  extend  to  Kansas  City  and  did  not  reach  Law- 
rence. It  was  not  incorporated  to  reach  Lawrence.  It  was 
therefore  merely  to  shorten  their  line  that  the  respondent 
road  desired  to  use  the  track  of  the  Union  Pacific  from  Kan- 
sas City  to  Topeka,  and  to  saye  the  expense  of  building 
parallel  tracks  between  these  points.  It  was  not  the  purpose 
of  the  contract  to  divest  the  Union  Pacific  Bailway  Company 
of  its  rights,  or  duties,  or  privileges,  in  any  respect  whatso- 
ever, but  merely  to  enable  the  respondent  to  run  its  trains 
from  points  upon  its  own  track  to  its  own  grounds  in  Topeka, 
taking  no  business  at  intermediate  points.  And  it  was 
claimed  that  if  a  contract  of  that  kind  and  thus  limited  could 
not  be  made,  then  the  cause  of  the  complainant  is  at  an  end, 
because  the  respondent  doing  business  at  Kansas  City  and 
having  neither  a  railroad  nor  franchises,  nor  business  facili- 
ties, at  Lawrence,  could  not  be  compelled  to  do  business 
there. 

The  agreement,  dated  the  17th  day  of  March,  1887,  was 
put  in  evidence,  and  the  material  parts  thereof  are  in  sub- 
stance as  follows : 

It  recites  that  the  party  of  the  first  part,  the  Union  Pacific 
Bailway,  now  owns  and  operates  a  railway,  a  portion  of 
which  extends  from  Kansas  City,  in  the  State  of  Missouri,  by 
way  of  Topeka  in  the  State  of  Kansas,  to  Denver  in  the  State 
of  Colorado ;  and  the  party  of  the  second  part  is  engaged 
in  constructing  its  railway  from  a  point  on  the  Missouri  river 
opposite  the  city  of  St.  Joseph,  Missouri,  by  way  of  Topeka, 
to  a  point  indefinitely  fixed  on  the  southern  boundary  and  in 
the  western  portion  of  the  State  of  Kansas,  which  railway 
when  completed  will  be  operated  in  connection  with  the  Chi- 
cago, Bock  Island  &  Pacific  Bailway,  at  said  Kansas  City 
and  other  points.  Therefore  the  party  of  the  first  part  leases 
to  the  party  of  the  second  part,  for  the  term  of  nine  hun- 
dred and  ninety-nine  years,  commencing  on  September  1, 
1887,  the  right  and  privilege  to  connect  the  tracks  of  its  rail- 
way with  the  track  of  the  party  of  the  first  part,  at  North 
Topeka  and  Kansas  City  and  Armstrong,  and  to  run,  operate 
and  manage  its  engines,  cars,  freight  and  passenger  trains, 


524  IKTEKSTATE  COMMEBCE  COMMISSION  BEPOBTS. 

in  both  directions,  oyer  the  railway  of  the  party  of  the  first 
part,  between  said  points  of  connection,  and  to  make  use  of 
said  tracks,  etc.  The  party  of  the  second  part  ooyenants 
that  it  will  pay  to  the  party  of  the  first  part,  for  the  use  of 
said  riokilway  and  appurtenances,  annual  sums  which  are  par* 
ticularly  specified,  together  with  taxes,  etc.  The  parties 
covenant,  promise  and  agree  with  each  other  as  to  the  man- 
ner in  which  business  shall  be  conducted,  controyersies  set- 
tled, etc.;  and  the  party  of  the  second  part  agrees  that  it 
''  will  do  no  business  as  a  carrier  of  persons  or  property  to 
or  from  points  between  North  Topeka  and  Kansas  City ;  it 
will  give  reasonable  notice  to  prevent  the  entry  of  passen- 
gers into  the  trains,  and  if  despite  such  notice  passengers  do 
enter  such  trains,  it  will  account  for  and  pay  to  the  party  of 
the  first  part  all  fares  which  may  be  collected  from  them.'* 
It  is  further  agreed  that  "this  contract  is  hereby  attached  to 
and  shall  run  with  the  railways  of  the  parties,  and  enure  to 
and  bind  the  lessees,  grantees  and  successors  of  each,"  with 
a  provision,  however,  for  the  termination  thereof  by  the 
party  of  the  second  part  on  giving  a  specified  notice  of  ita 
intention  in  writing.  It  was  agreed  by  the  parties  to  this  pro- 
ceeding that  it  was  under  this  agreement  that  the  respondent 
was  operating  its  trains  over  the  line  of  the  Union  Pacific^ 
through  the  city  of  Lawrence. 

The  position  of  the  complainant,  as  stated  on  the  hearings 
and  also  more  fully  in  a  printed  brief  filed  in  the  case,  is  as- 
f  ollows : 

A  railway  company  is  incorporated  only  to  do  business  as- 
a  common  carrier;  when  constructed,  its  road  is  a  public 
highway,  and  the  public,  and  every  portion  of  the  public, 
has  a  right  to  the  use  thereof  on  reasonable  and  proper 
terms ;  and  no  corporation  holding  a  franchise  for  the  con- 
struction and  operation  of  such  a  road  has  the  right  by  con- 
tract to  deprive  the  public,  or  any  portion  of  it,  of  such  use^ 
or  to  absolve  itself  from  its  obligation  to  perform  its  duties 
to  the  public.  It  can  do  no  act  amounting  to  a  renunciation 
of  its  duties  to  the  public,  or  directly  tending  to  disable  itself 
from  performing  the  same.    The  respondent,  in  operating  its 
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trains  over  the  tracks  of  the  Union  Pacific  Company,  does 
so  in  the  capacity  of  a  common  carrier,  for  in  no  other  capa- 
city has  it  the  right  to  move  a  train.  The  record  clearly  dis- 
closes the  fact  that  the  respondent  is  accepting  both  freight 
and  passengers  at  Kansas  City  and  carrying  them  over  the 
leased  line  to  Topeka,  and  claiming  to  do  so  rightfully.  It 
is,  therefore,  by  its  own  admission,  a  common  carrier  over  a 
railway  running  through  the  city  of  Lawrence.  There  is, 
therefore,  no  suspension  of  its  functions  as  a  common  carrier 
between  Kansas  City  and  Topeka,  even  if  it  had  the  power 
to  suspend.  Again,  it  is  not  in  the  power  of  the  Union 
Pacific  Bailway  Company  to  farm  out  its  franchises  or  the 
use  of  the  railway  to  other  companies  by  contracts  that 
relieve  such  other  companies  from  their  obligations  to  the 
public ;  or  to  secure  itself  against  a  natural  competition  by 
imposing  terms  of  lease  which  limit  the  use  of  the  public,  of 
its  road.  If  such  a  power  be  conceded,  that  company  may, 
by  a  system  of  leasing,  practically  renounce  its  obligations 
to  the  public,  and  surrender  the  operation  of  its  road  to  other 
companies  who  would  be  relieved  from  their  obligation  to 
serve  the  public  as  common  carriers.  It  is  further  claimed 
that  the  clause  in  the  contract  under  which  respondent  justi- 
fies its  action  is  in  contravention  of  statutes  of  Kansas  which 
are  quoted  in  the  brief,  and  can  not,  therefore,  be  relied 
upon  to  prevent  the  full  and  strict  enforcement  of  the  Act  to 
regulate  commerce.  These  statutes  are  not  quoted  here,  as 
they  are  similar  to  those  existing  in  other  States  and  have 
for  their  object  to  require  the  performance  of  the  duties  of 
railway  companies  as  common  carriers  for  the  general  con- 
venience of  all  the  public,  and  without  unjust  discrimination. 
It  is  further  claimed  that  the  manner  in  which  the  respond- 
ent conducts  its  business  over  the  Union  Pacific  road  con- 
stitutes a  violation  of  Section  III  of  the  Act  to  regulate 
commerce.  To  receive  business  at  Kansas  City  destined  for 
Topeka  and  points  beyond,  and  to  refuse  like  business  at 
Lawrence  destined  for  the  same  points,  constitutes  an  undue 
and  unreasonable  preference  and  advantage  to  the  persons 
whose  business  is  so  received,  and  to  the  localities  between 
which  it  is  carried  on.    To  offer  to  the  people  of  Kansas 
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City  transportation  facilities  for  trade  and  commerce  oyer 
the  leased  road,  with  those  sections  of  Kansas,  Colorado,  and 
Nebraska,  and  the  Indian  Territory,  which  lie  upon  the  line 
of  respondent's  railway,  and  to  refuse  like  facilities,  or  any 
facilities  to  the  people  of  Lawrence,  is  to  subject  that  people 
to  an  undue  and  unreasonable  disadvantage.  Tkis  point  is 
presented  very  forcibly,  and  the  mischiefs  resulting  from  a 
discrimination  are  pointed  out.  To  the  point  made  by  the 
respondent  that  if  the  discriminating  clause  of  their  contract 
complained  of  should  be  declared  void,  the  entire  contract 
will  fail,  it  is  answered  that  the  principle  is  well  settled  that 
a  contract  illegal  in  part,  but  legal  as  to  the  residue,  is  only 
Toid  as  to  all  its  provisions  when  the  parts  can  not  be  sepa- 
rated, and  that  when  the  illegal  part  is  separable  the  pro- 
visions that  are  legal  will  be  sustained. 

The  question  which  the  complainant  seeks  to  raise  upon 
this  second  point  has  an  importance  which  extends  far 
beyond  the  rights  involved  in  the  particular  case,  and  the 
interests  of  the  parties  directly  concerned  or  represented 
therein.  It  concerns  the  general  right  of  one  railroad  com- 
pany to  grant  trackage  privileges  to  another,  with  limitations 
thereon  of  any  sort  which  shall  make  the  rights  of  the  latter^ 
as  between  itself  and  the  public,  less  complete  or  its  obliga- 
tions as  a  common  carrier  less  extensive  upon  the  track  to 
which  the  privilege  extends,  than  they  would  be  if  such  latter 
company  were  absolute  owner  and  were  running  its  trains 
over  the  track  as  such. 

Briefly  stated,  the  case  presented  is  as  follows :  At  the  time 
the  contract  was  entered  into,  the  Union  Pacific  Railway 
Company  had  a  very  direct  line  of  road  from  Kansas  City  in 
Missouri,  through  the  city  of  Lawrence,  to  Topeka.  The 
Chicago,  Bock  Island  &  Pacific  Bailway  Company  had  a  line 
from  Chicago,  by  way  of  St.  Joseph,  Missouri,  to  Topeka,. 
Kansas,  and  from  thence,  extending  through  western  Kansas, 
into  Colorado.  It  had  also  a  line  from  St.  Joseph  to  Kansas 
City.  It  could,  therefore,  reach  Topeka  and  the  points  to- 
the  west  thereof  from  Kansas  City  by  running  its  trains  by 
way  of  St.  Joseph,  but  this  would  be  a  route  so  long  and  sa 
indirect  that  the  company  could  not  expect  to  do  business. 
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OTer  it  between  Kansas  City  and  Topeka  and  the  towns 
further  west,  with  either  the  promptness  or  the  economy 
necessary  to  enable  it  to  meet  the  competition  of  other  lines. 
It  must,  therefore,  if  it  would  successfully  compete,  provide 
itself  with  a  shorter  Une.  This  it  might  do  by  constructing 
a  line  direct  from  Kansas  City  to  Topeka ;  but  such  a  line 
would  parallel  that  of  the  Union  Pacific,  running  practically 
side  by  side  with  it,  and  necessarily  competing  with  it  for  the 
local  business.  Whether  the  traffic  that  would  be  secured 
would  be  sufficient  to  warrant  the  building  of  such  a  line 
would  naturally  be  the  first  question  to  be  considered  by  the 
respondent  company ;  if  it  did  not  promise  to  be,  the  thought 
of  obtaining  it  must  either  be  abandoned  or  some  other 
means  be  devised  to  that  end.  The  Union  Pacific  Bailway 
Company,  on  the  other  hand,  it  may  be  assumed,  would  not 
desire  its  road  to  be  thus  paralleled,  and  the  interest  of  the 
two  companies  therefore  led  to  negotiations  which  resulted 
in  the  agreement  which  is  now  before  us.  By  that  agree- 
ment the  Union  Pacific  says,  in  substance,  to  the  respondent 
company :  We  will  save  you  the  necessity  of  building  a  new 
line,  and  enable  you  to  accomplish  the  purpose  at  which  you 
aim,  by  giving  you  the  privilege  of  running  your  trains  over 
our  tracks  between  Kansas  City  and  Topeka,  provided  you 
will  undertake  not  to  interfere  with  our  business  between 
those  points,  and  not  to  make  yourselves  a  common  carrier 
of  the  local  traffic.  The  proviso  is  accepted  by  the  respond- 
ent, and  the  contract  is  entered  into.  Now  it  is  contended  on 
the  part  of  the  complainant,  that  while  it  was  perfectly  com- 
petent for  the  parties  to  enter  into  such  a  contract  as  they 
have  made,  so  far  as  concerns  its  main  purpose,  to  give 
trackage  privileges,  the  proviso  which  thus  undertakes  to 
preclude  the  acceptance  of  traffic  at  points  the  trains  of  the 
respondent  will  pass,  is  repugnant  to  law,  and  for  that  reason 
must  be  declared  void,  and  the  contract  enforced  as  if  the 
proviso  were  not  contained  in  it. 

In  passing  upon  this  contention  it  is  to  be  observed,  jiTBty 
that  by  this  contract  the  Union  Pacific  Railway  Company 
does  not  in  any  respect  undertake  to  narrow  its  own  obliga- 
tions, or  relieve  itself  of  any  duties  imposed  upon  it  by  iaw. 
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It  remains  a  common  carrier  to  the  full  extent  as  before,  ana 
the  people  of  Lawrence  may  enforce  against  it  any  right  that 
would  have  existed  if  the  contract  had  not  been  made.  We 
agree  fully  with  the  complainant  that  no  common  carrier  by 
rail  can  by  any  contract  with  another  confer  upon  the  latter 
any  privileges  which  either  directly  or  otherwise  can- have 
the  effect  to  limit  the  rights  which  any  locality  or  any  per- 
son would  otherwise  under  its  charter  or  under  common-law 
principles,  have  against  it.  But  we  do  not  understand  that 
it  is  claimed  in  this  case  that  the  Union  Pacific  is  perform- 
ing its  duties  as  a  common  carrier  between  Kansas  City  and 
Topeka  any  less  completely  than  it  was  performing  them 
before  the  contract  was  made ;  that  it  runs  a  less  number  of 
trains,  or  gives  to  any  locality  or  person  fewer  facilities  or 
privileges.  If  such  a  claim  were  made,  it  could  not  be  passed 
upon  without  that  company  being  made  a  party  to  the  pro- 
ceeding, that  it  might  have  opportunity  to  be  heard ;  and  as 
that  has  not  been  done,  we  may  assume  for  all  the  purposes 
of  this  case,  that  the  Union  Pacific  Company,  so  far  as  the 
management  of  its  own  business  is  concerned,  is  not  now 
found  fault  with.  It  is  the  respondent  company,  if  any  one, 
that  now  wrongs  the  city  of  Lawrence,  by  refusing  to  receive 
or  deUver  traffic  at  that  point. 

The  grievance  of  the  complainant  is  that  the  arrangement 
as  it  now  exists  is  unjustly  discriminating  as  against  Law- 
rence, since  it  gives  to  Kansas  City  and  Topeka  and  towns 
further  on,  over  a  road  extending  through  Lawrence,  the 
advantage  of  trains  which  are  not  allowed  to  accept  or  deliver 
traffic  at  that  city,  and  that  it  thereby  favors  to  the  prejudice 
of  Lawrence  the  other  localities  referred  to.  So  far  as  this 
discrimination  is  claimed  to  operate  unjustly,  the  respond- 
ent meets  the  complaint  by  the  allegation  that  the  arrange- 
ment merely  accommodates  conveniently  a  business  passing 
between  Kansas  City  and  Topeka,  which  without  such  arrange- 
ment, would  be  taken  on  trains  not  passing  through  Law- 
rence, and  therefore  not  capable  of  accommodating  its  peo- 
ple ;  so  that  by  no  possibility  does  the  contract  wrong  that 
city.  Nevertheless  it  is  probably  true  that  the  arrangement 
made  between  these  two  railway  companies  has  the  effect  to 
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benefit  to  some  extent  the  cities  of  Topeka  and  Kansas  City, 
as  well  as  the  companies  themselves ;  and  this  benefit,  if  it 
results  from  privileges  which  are  unjustly  or  illegally  denied 
to  Lawrence,  might  of  itself  be  proof  of  unjust  discrimination. 

But  the  main  question  which  concerns  us  now  is  whether, 
while  the  agreement  is  conceded  to  be  legal,  so  far  as  it 
makes  a  trackage  arrangement,  it  is  ineffectual  in  so  far  as  it 
provides  that  the  respondent  shall  not  accept  traffic  between 
Kansas  City  and  Topeka.  Can  the  one  part  be  sustained 
and  the  other  part  held  void  ? 

Now  it  must  be  admitted,  we  think,  that  if  this  contract 
were  to  be  sustained  and  enforced  with  the  proviso  stricken 
out,  it  would  be  a  very  different  contract  from  that  which  we 
now  have  before  us.  It  would,  moreover,  be  a  contract  which 
we  can  not  think  it  probable  these  parties  themselves  would 
ever  have  agreed  to  make.  The  proviso  was  beyond  doubt  a 
principal  inducement  on  the  part  of  the  Union  Pacific  for 
entering  into  the  arrangement,  and  we  can  not  conceive  that 
its  managing  authorities  would  ever  have  consented  to  the 
respondent  coming  upon  its  track  to  be  competitor  with  it 
for  traffic  at  all  local  points.  To  strike  out  the  proviso  by 
holding  it  void  would  thei'efore  be  to  take  from  the  Union 
Pacific  what  probably  constituted  on  its  part  a  vital  consid- 
eration and  inducement  for  entering  into  a  contract  which,  it 
is  assumed,  must  now  stand  and  be  enforced  without  it. 
This  assumption  is  grounded  on  the  legal  principle  that  an 
unlawful  provision  in  a  contract  otherwise  good  may  be 
rejected  and  the  contract  in  other  respects  be  sustained. 
We  do  not,  however,  understand  this  principle  to  go  so  far 
as  to  warrant  the  sustaining  of  a  contract  when  that  which 
is  illegal  in  it  is  the  consideration  itself ;  and  the  contention 
in  this  instance  must  go  to  that  extent,  or  it  will  fail  to  meet 
the  requirements  of  the  case.  The  answer  to  it  will  then  be, 
that  a  contract  whose  consideration  is  immoral  or  otherwise 
illegal  and  therefore  void,  is  itself  void,  because  it  then  lacks 
one  of  the  necessary  requisites  to  any  legal  validity  whatever. 

It  must  further  be  conceded  that  to  enforce  the  contract 
according  to  the  views  of  complainant  would  be  in  effect  to 
make  a  new  contract  for  the  parties,  very  essentially  different 
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from  the  one  to  which  they  gave  assent.  It  wonld  not  only 
give  to  the  Union  Pacific  a  competitor  upon  its  own  tracks^ 
but  it  would  force  the  respondent  into  a  competition  to  which 
it  never  gave  assent,  and  which  might,  perhaps,  be  altogether 
undesirable  and  unprofitable.  We  do  not  think  we  haye  any 
power  to  make  any  such  contract  for  the  parties ;  they  must 
make  their  own  contracts,  and  when  made  the  contracts  must 
either  be  valid  in  their  essential  provisions,  or  they  must  be 
altc^ether  void.  Courts  or  other  tribunals  can  not  remodel 
and  then  enforce  them,  especially  when  if  so  remodeled  it  is 
obvious  the  parties  themselves  would  not  have  made  them. 

Either  therefore  this  proviso  which  attempts  to  preclude 
the  respondent  from  accepting  traffic  between  Kansas  City 
and  Topeka  must  stand,  or  the  whole  contract  must  be  held 
void.  Complainant  does  not  attack  the  contract  as  a  whole, 
but  concedes  that  it  gives  to  the  respondent  rights  of  track- 
age, and  contends  that  it  not  only  imposes  upon  respondent 
duties  and  obligations  to  the  full  extent  contemplated  by  the 
parties  in  making  it,  but  also  further  duties  and  obligations 
under  the  laws  of  the  state  and  of  the  nation.  This  view, 
for  the  reason  already  given,  we  can  not  accept.  We  think 
we  are  wholly  without  power  to  give  to  the  complainant  the 
relief  desired. 

It  wiU  be  observed  that  we  abstain  from  discussing  the 
question  of  the  legal  validity  of  the  contract  which  is  before 
us  in  its  entirety,  the  parties  themselves  not  having  raised  it, 
and  the  Union  Pacific  Bailway  Company  not  having  been 
brought  in,  as  would  be  essential  if  that  question  were  to 
be  passed  upon.  The  broad  question  stated  in  the  begin- 
ning of  this  opinion  must  therefore,  so  far  as  this  case  is  con- 
cerned, remain  undecided. 

By  THE  Commission: 

The  other  members  of  the  Commission  concur  in  most  of 
the  foregoing  opinion,  but  think  the  decision  in  this  case 
can  properly  go  farther  than  the  opinion  indicates,  and 
there  are  public  reasons  why  the  question  raised  should  be 
decided.  The  exact  point  presented  by  the  pleadings,  and 
the  one  of  public  interest,  is   whether  the  refusal  of  the 
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respondent  to  accept  and  deliver  traffic,  whether  passenger 
or  freight,  at  stations  between  Kansas  City  and  Topeka,  by 
reason  of  its  contract  with  the  Union  Pacific  Railway  Com- 
pany, is  a  violation  of  the  second  section  of  the  Act  to  regu- 
late commerce  prohibiting  unjust  discrimination,  or  of  the 
third  section  in  respect  to  undue  or  unreasonable  preference 
or  prejudice. 

We  think  the  question  is  before  us  for  decision,  and,  as  it 
relates  to  the  conduct  of  the  respondent  in  the  management 
of  its  business  and  the  manner  and  method  in  which  its 
business  is  conducted,  it  can  be  passed  on  with  only  the 
present  parties  before  us.  The  contract  which  is  the  ground 
of  the  respondent's  refusal  is  only  important  as  furnishing 
the  reason  for  the  refusal  and  as  showing  the  relations  of  the 
respondent  to  the  road  of  the  Union  Pacific  Company.  If 
an  adjudication  upon  the  contract  between  the  contracting 
parties  were  called  for,  all  the  parties  to  it  would  be  neces- 
sary upon  the  record. 

We  think  the  refusal  of  the  respondent  under  the  evidence 
in  this  case  is  not  in  contravention  of  the  statute.  The  argu- 
ment of  the  complainant,  founded  on  the  provision  of  the 
first  section,  that  the  term  "railroad"  as  used  in  the  Act  shall 
include  all  bridges  and  ferries  used  or  operated  in  connec- 
tion with  any  railroad,  and  also  all  the  road  in  use  by  any 
corporation  operating  a  railroad,  whether  owned  or  operated 
under  a  contract,  agreement,  or  lease,  might  apply  to  the 
extent  claimed  if  the  respondent  operated  the  road  or  part 
of  the  road  of  the  Union  Pacific  Company.  But  it  does  not. 
The  law  deals  with  the  actual  situation,  and  does  not  create 
a  different  one.  Its  provisions  apply  to  powers  that  exist 
and  regulate  their  exercise.  The  Union  Pacific  Company 
operates  its  own  road.  The  respondent  has  only  a  running 
privilege  over  a  portion  of  it,  to  reach  points  on  its  own  line 
by  a  shorter  route,  operating  its  own  trains,  but  the  tracks, 
staions,  switches,  train  despatchers  and  line  employees 
remain  in  charge  of  the  Union  Pacific  Company,  which  com- 
pany also  makes  the  rules  and  regulations  for  the  operation 
of  the  road.  The  respondent  has  no  control  over  the  road  or 
its  instrumentalities.     It  has  no  contract  right  to  use  the  sta- 
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tions  of  the  Union  Pacific  Company  or  its  facilities  for  busi- 
ness on  its  route,  except  switches,  water  tanks  and  telegraph 
lines.  It  receives  and  discharges  passengers  and  freight  on 
its  own  tracks  and  at  its  own  stations,  both  at  Kansas  City 
and  Topeka.  Its  rights,  therefore,  are  not  the  general  rights 
of  a  common  carrier  upon  its  own  road,  but  are  limited  and 
qualified  by  the  agreement.  They  are  simply  contract  rights 
which  the  law  does  not  and  can  not  enlarge.  There  is  noth- 
ing to  show  that  any  action  under  State  authority,  either 
legislative  or  judicial,  has  condemned  the  agreement. 

The  duties  of  a  common  carrier  are  bounded  by  its  rights 
and  powers.  Where  there  is  no  right  or  power  to  render  a 
particular  service  there  can  be  no  duty  in  that  respect.  And 
there  can  not  be  unjust  discrimination,  nor  undue  preference 
or  prejudice,  in  refusing  a  service  that  it  has  no  right  by 
statute  or  contract  to  perform. 

The  Union  Pacific  Company  is  not  bound,  in  the  absence 
of  a  statute  requirement,  to  grant  the  use  of  its  road  to 
another  company,  and  in  the  voluntary  grant  of  a  use  it  may 
limit  the  privilege  when  not  otherwise  regulated  by  statute 
so  as  to  protect  itself  from  injury.  This  is  all  that  has  been 
done.  A  running  privilege  only  over  its  tracks  has  been 
given  by  the  Union  Pacific  Company  to  the  respondent,  but 
no  privileges  as  a  common  carrier  for  traffic  originating  or 
terminating  on  the  line  used  by  the  respondent  between 
Kansas  City  and  Topeka.  It  can  only  be  used  for  through 
traffic.  The  local  business  on  that  line  is  the  business  of 
the  Union  Pacific  Company.  There  is  no  complaint  that  it 
does  not  run  sufficient  trains  to  accommodate  the  public,  or 
that  its  local  service  is  not  entirely  adequate.  If  the  respond- 
ent ran  no  trains  on  that  line  the  local  service  to  the  public 
would  be  the  same.  The  question,  therefore,  of  compelling 
the  respondent  to  perform  a  local  service  is  apparently  an 
abstract  question  more  than  a  practical  one.  It  rests  on 
theoretical  reasons  rather  than  grounds  of  public  convenience 
or  necessity.  We  fail  to  see  that  there  is  any  unjust  discrim- 
ination against  the  local  business  on  this  line,  ar  any  undue 
preference  to  Topeka  or  Kansas  City  for  through  business. 

The  respondent,   under    existing    arrangements,  has  no 
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authority  to  do  otherwise.  The  offences  charged  against  it 
must  be  predicated  of  something  done  for  others  under  sim- 
ilar conditions  that  is  not  done  for  the  complaining  party. 
There  is  nothing  done  for  any  one  located  on  the  line  used 
under  the  contract  that  is  not  done  for  complainant.  The 
whole  force  of  complainant's  contention  is  that  more  facili- 
ties would  be  afforded  if  respondent  rendered  the  service  in 
question.  Conceding  this  to  be  true,  the  respondent  explains 
by  showing  that  it  has  no  power  to  do  so,  and  this  answers 
the  charge. 

If  the  Union  Pacific  Company,  which  owns  and  operates 
the  road,  should  refuse  to  do  the  local  business,  the  conten- 
tion of  the  complaint  would  apply,  but  it  has  no  application 
to  the  respondent.  The  through  business  at  Kansas  City  to 
and  from  points  on  the  road  of  the  respondent  west  of 
Topeka  is  undoubtedly  facilitated  by  the  running  privilege 
in  question,  and  in  this  respect  it  is  in  the  public  interest* 
No  actual  prejudice  to  the  local  business  at  Lawrence,  either 
in  rates,  in  service  of  cars,  or  otherwise  has  been  shown,  and 
probably  none  exists.  It  is  probable  the  respondent  would 
be  glad  to  share  in  the  local  business  if  at  liberty  to  do  so 
without  bad  faith,  and  without  losing  the  privilege  for 
through  business. 

Bunning  arrangements  like  the  one  in  question,  and  with 
like  restrictions,  exist  in  many  other  parts  of  the  country, 
and  are  of  great  service  in  transportation.  In  some  instances 
in  large  cities  several  companies  run  their  trains  over  the 
tracks  of  one  company  for  through  business,  but  take  no 
local  business  from  the  company  that  gives  the  privilege.  It 
has  never  been  shown  that  this  practice  injures  any  one,  or 
that  it  is  not  in  the  public  interest.  It  certainly  saves  large 
expenditure  for  parallel  lines  and  for  terminal  rights  in 
cities.  A  decision  adjudging  such  arrangements  unlawful 
could  only  demoralize  transportation  to  a  large  extent,  and 
prove  extremely  prejudicial  to  carriers  as  well  as  to  the 
public. 

Upon  the  grounds  considered,  the   complaint  should  be 

dismissed. 
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THE  NEW  ORLEANS  COTTON  EXCHANGE  v.  THE 
ILLINOIS  CENTRAL  RAILROAD  COMPANY,  THE 
MICHIGAN  CENTRAL  RAILROAD  COMPANY, 
THE  NEW  YORK  CENTRAL  &  HUDSON  RIVER 
RAILROAD  COMPANY,  THE  BOSTON  &  ALBANY 
RAILROAD  COMPANY,  THE  TERRE  HAUTE  & 
INDIANAPOLIS  RAILROAD  COMPANY,  THE 
PENNSYLVANIA  COMPANY,  THE  PENNSYLVA- 
NIA RAILROAD  COMPANY,  THE  INDIANAPOLIS 
&  ST.  LOUIS  RAILWAY  COMPANY,  THE  T.Ainr. 
SHORE  &  MICHIGAN  SOUTHERN  RAILWAY 
COMPANY,  THE  OHIO,  INDIANA  &  WESTERN 
RAILWAY  COMPANY,  THE  CLEVELAND,  COLUM- 
BUS, CINCINNATI  &  INDIANAPOLIS  RAILWAY 
COMPANY,  THE  CHICAGO  &  GRAND  TRUNK 
RAILWAY  COMPANY,  THE  CENTRAL  VERMONT 
RAILROAD  COMPANY,  THE  CHESHIRE  RAIL- 
ROAD COMPANY,  THE  CHICAGO  &  ATLANTIC 
RAILWAY  COMPANY,  THE  NEW  YORK,  PENN- 
SYLVANIA &  OHIO  RAILROAD  COMPANY,  and 
THE  NEW  YORK,  LAKE  ERIE  &  WESTERN  RAIL- 
ROAD COMPANY. 

THE  NEW  ORLEANS  COTTON  EXCHANGE  v.  THE 
CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC 
RAILWAY  COMPANY,  THE  ALABAMA  GREAT 
SOUTHERN  RAILWAY  COMPANY,  THE  NEW  OR- 
LEANS &  NORTHEASTERN  RAILROAD  COM- 
PANY, THE  VICKSBURG  &  MERIDIAN  RAIL- 
ROAD COMPANY,  THE  VICKSBURG,  SHREVE- 
PORT  &  PACIFIC  RAILROAD  COMPANY,  THE 
CINCINNATI,  HAMILTON  &  DAYTON  RAILROAD 
COMPANY,  THE  CINCINNATI,  WASHINGTON  & 
BALTIMORE  RAILROAD  COMPANY,  THE  CLEYE^ 
LAND,  COLUMBUS,  CINCINNATI  &  INDIANAPO- 
LIS RAILWAY  COMPANY,  and  THE  PITT8BUBG, 
CINCINNATI  &  ST.  LOUIS  RAILWAY  COMPANY. 
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Complaint  against  Illinois  Central  B.  B.  Co.  filed  March  18, 1889.  Addi- 
tional complaint  adding  new  parties  defendant  filed  April  22,  1889. 
Answers  filed  April  8  to  June  7,  1889.  Complaint  against  C,  N.  O. 
&  T.  P.  B'y  Co.  and  others  filed  May  4,  1889.  Answers  filed  May 
28  to  Jane  7,  1889.  Intervening  answer  of  the  Meridian  Board  of 
Trade  filed,  on  application  duly  granted,  June  17,  1889.  Cases 
heard  June  25,  26  and  27,  1889.  Briefs  filed  July  8  to  November  6, 
1889.    Decided  April  11,  1890. 


1.  When  questions  involye  the  reasonableness  of  rates  upon  the  trans- 

portation of  cotton  from  the  southern  States  by  all-rail  lines  to 
northern  and  eastern  mills  and  Atlantic  ports  upon  through  rates 
and  a  long  haul,  on  the  one  hand,  and  on  the  other,  the  local  rates 
of  rail  carriers  to  a  near  port  upon  a  short  haul  at  which  their  ser- 
yice  terminates,  they  having  no  associated  line  of  steamships  for  a 
continuous  carriage  to  ultimate  destination,  but  the  cotton  so  carried 
by  them  to  such  near  port  being  chiefly  for  export,  and  all  such  rail 
lines  penetrating  the  same  territory  and  competing  for  the  same 
business,  running  north,  south,  and  east  in  opposite  directions,  such 
questions  can  only  be  disposed  of  on  broad  lines  and  not  from  nar- 
row considerations. 

2.  In  considering  such  questions  thus  presented,  the  circumstances  and 

conditions  surrounding  the  traffic  in  the  respective  services  performed 
in  its  carriage  by  the  rail  carriers  may  be,  and  in  these  proceedings 
are  found  to  be  substantially  dissimilar  and  wholly  unlike. 
8.  The  proportion  of  one  carrier  in  a  through  rate  upon  a  long  haul  often 
is,  and  frequently  well  may  be,  considerably  less  than  its  local  rate 
for  hauling  the  same  freight  over  its  own  line,  without  there  being 
any  unjust  discrimination,  unlawful  preference,  or  extortion  involved 
in  such  a  method. 

4.  The  active  competition  of  all  these  rail  carriers  for  the  transportation 

of  such  freight,  thereby  caving  them  the  benefit  of  a  participation  in 
it  and  lowering  the  rates  for  the  benefit  of  the  producer  and  con- 
sumer, and  furnishing  many  outlets  to  markets  is  one  of  the  results 
contemplated  by  the  Act  to  regulate  commerce  and  which  it  was 
intended  to  promote. 

5.  In  determining  such  questions,  a  comparison  of  rates  based  upon  the 

doctrine  that  the  rate  per  ton  per  mile  for  each  of  the  different  ser- 
vices so  performed  should  be  the  same  is  not  applicable,  citing  former 
decisions  of  the  Commission  upon  this  subject. 

6.  In  solving  cjuestions  of  this  character,  the  Commission  will  look  at 

and  consider  every  fact,  circumstance,  and  condition  surrounding 
the  traffic  and  of  the  service  performed  in  its  transportation,  and  if 
the  competition  of  water  carriers  at  any  point  is  such  as  to  be  large, 
active,  and  of  controlling  force,  the  all-rail  lines  competing  for  the 
traffic  at  the  same  point  may  make  rates  that  are  reasonable  and  just 
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in  view  of  snoh  competition  and  which  will  enable  them  to  partid- 
pate  in  the  carriage  of  the  traffic  and  are  not  obliged  to  go  out  of 
the  business  and  leave  it  as  a  monopoly  to  water  carriers. 

7.  The  method  of  compressing  cotton  for  shipment  from  the  sonthem 

States  is  one  that  is  fonnd  to  be  absolutely  necessary  in  the  case 
of  long  through  hauls  by  rail,  or  where  the  cotton  is  oarzied  by 
coastwise  steamers  or  by  ocean  vessels  for  export,  and  the  difference 
in  the  rate  of  transportation  of  compressed  and  nnoompresBed  cotton 
by  rail  carriers  should  be  the  actual  and  necessary  cost  of  com- 
pressing. 

8.  Upon  the  facts  found  in  these  cases,  the  Commission  will  not  order 

the  rail  carriers  to  transport  cotton  on  flat  cars  instead  of  in  box  oars 
to  New  Orleans,  the  rate  being  the  same  on  each,  no  injnzy  being 
shown  to  have  resulted  to  petitioners  or  to  that  city,  or  to  any  ship- 
per or  producer  from  the  carriage  in  box  cars. 

9.  The  Commission  by  adjustment  corrects  the  rates  at  Meridian  and 

Jackson,  Mississippi,  on  compressed  and  uncompressed  cotton  car- 
ried to  New  Orleans,  respectively,  over  the  lines  of  the  Oinoinnati« 
New  Orleans  &  Texas  Pacific  Railway  and  the  Illinois  Geutral  Bail- 
road  ;  and  holds  that  the  complaint  as  to  the  relative  reasonableness 
of  rates  at  other  stations  on  the  Illinois  Central  Bailroad  in  MiasiB- 
sippi  and  Tennessee  to  New  Orleans  is  not  sustained. 

B.  R,  Formally  Esq.,  for  petitioner. 

John  Dunn^  Esq,,  for  the  Illinois  Central  Bailroad  Com- 
pany. 

H.  H.  Poppleton,  Esq.,  for  Cleveland,  Colnmbus,  Cincinnati 
&  Indianapolis  Eailway  Company  and  the  Indianapolis  &  Sir 
Louis  Eailway  Company. 

J.  TF.  Fewdly  Esq.,  for  Meridian  Board  of  Trade. 

Edward  Colston,  Esq,,  for  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Eailway  Company  and  affiliated  companies. 

George  C.  Oreene,  for  Lake  Shore  &  Michigan  Southern 
Eailway  Company. 

C.  W.  Fairbanks,  for  Ohio,  Indiana  &  Western  Bailway 
Company. 

J.  T.  Brooks,  for  Pennsylvania  Company  and  Pittsburgh, 
Cincinnati  k  St.  Louis  Eailway  Company. 

J,  A.  Buchanan,  for  New  York,  Lake  Erie  &  Western  Bail- 
road Company,  and  New  York,  Pennsylvania  &  Ohio  Bailroad 
Company. 

James  A.  Logan,  for  Pennsylvania  Bailroad  Company. 

Ashley  Pond,  for  Michigan  Central  Bailroad  Company. 
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Frank  Loomis^  for  New  York  Central  &  Hudson  Biyer 
Bailroad  Company. 

Samuel  Ifoar,  for  Boston  &  Albany  Bailroad  Company. 

F.  W,  JHeddauffh,  for  Chicago  &  Grand  Trunk  Bailway 
Company. 

John  G,  WiUiamSf  for  Terre  Haute  &  Indianapolis  Bail- 
road Company. 

Johnson  i&  Slickf  for  Chicago  &  Atlantic  Bailway  Com- 
pany. 

K  W.  Strong,  for  Cincinnati,  Washington  &  Baltimore 
Bailroad  Company. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

Brago,  Commissioner: 

The  main  question  in  each  of  these  cases  being  the  same 
and  the  lesser  in  each  being  much  alike,  by  agreement  of  par- 
ties and  for  their  convenience,  as  well  as  that  of  the  Commis- 
sion, they  were  heard  together,  it  being  agreed  that  the 
evidence  taken  on  the  hearing,  so  far  as  competent  and  rele- 
vant, should  be  considered  as  applying  to  each  case  sepa- 
rately. 

The  main  question  in  the  one  is  the .  relative  reasonable- 
ness of  rates  from  stations  on  the  lines  of  the  Illinois  Central 
Bailroad  Company  in  Kentucky,  Tennessee,  and  Mississippi, 
on  cotton  transported  by  this  carrier  to  New  Orleans  as  com- 
pared with  the  rates  from  the  same  stations  to  eastern  mar- 
kets, mills,  and  Atlantic  ports,  compared  according  to  dis- 
tance. The  points  particularly  selected  on  the  Illinois  Cen- 
tral railroad  are  Aberdeen,  Parsons,  Durant,  Yaiden,  and 
points  south  of  Wickliffe,  Kentucky.  And  the  main  ques- 
tion in  the  other  case  is  the  relative  reasonableness  of  rates 
from  Meridian,  Mississippi,  on  cotton  transported  over  the 
line  of  the  Cincinnati,  New  Orleans  &  Texas  Pacifio  Bailway 
Company  from  Meridian  to  New  Orleans  as  compared  with 
the  rates  on  cotton  transported  by  this  carrier  from  Meridian 
over  its  line  via  Cincinnati  and  associated  lines  to  eastern 
mills,  markets,  and  Atlantic  ports,  as  compared  with  each 
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other  according  to  distance,  and  the  station  particularly 
selected  on  the  New  Orleans,  Cincinnati  &  Texas  Pacific 
Bailway  is  Meridian. 

Another  question  made  in  the  case  of  each  carrier  is  of 
the  hauling  of  uncompressed  cotton  to  New  Orleans  in  box 
cars  instead  of  hauling  it  on  flat  cars.  No  objection  seems 
to  be  made  by  the  complainant  to  the  difference  allowed  by 
the  Illinois  Central  Baih*oad  Company  in  the  rates  between 
compressed  and  uncompressed  cotton  to  New  Orleans,  which 
is  usually  25  cents  per  bale.  But  the  complainant  insists  that 
the  difference  made  by  the  Cincinnati,  New  Orleans  A  Texas 
Pacific  Bailway  Company  of  65  cents  per  bale  between  com- 
pressed and  uncompressed  cotton  carried  from  Meridian, 
Mississippi,  to  New  Orleans,  is  entirely  too  great. 

The  relative  reasonableness  and  justness  of  cotton  rates 
from  certain  points  in  Mississippi  and  Tennessee  to  New 
Orleans. 

The  Board  of  Trade  of  the  city  of  Meridian  was  allowed 
to  intervene  as  a  party  in  the  case  made  by  the  petitioner 
against  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Bailway 
Company. 

The  main  question  involved  in  these  cases  is  one  of  the 
most  important  that  has  yet  been  brought  before  ns  in  its 
practical  bearings  upon  the  movement  of  agricultural  pro- 
ducts, and  the  other  and  lesser  questions  are  such  as  are  very 
vital  to  shippers  as  well  as  carriers.  To  some  extent  it 
becomes  necessary  that  the  findings  of  fact  made  by  the  Com- 
mission in  these  two  cases  should  be  separate,  although  as 
to  the  main  question,  and  the  hauling  of  uncompressed  cot- 
ton on  flat  or  in  box  cars  to  New  Orleans,  they  are  in  sub- 
stantial effect  much  the  same. 

In  the  case  against  the  Illinois  Central  Bailroad  Company, 
from  the  evidence  adduced,  we  find  the  material  facts  to  be 
as  follows:  The  complainant  is  a  corporation  ozgaaixed 
under  the  laws  of  the  State  of  Louisiana,  composed  of  mer- 
chants, traders,  etc.,  dealing  in  cotton.    The  Illinois  Central 
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Bailroad  Company  is  a  corporation  created  by  the  laws  of 
the  State  of  Illinois,  and  operates  nnder  lease  the  Chicago, 
St.  Louis  &  New  Orleans  Bailroad  between  East  Cairo  and 
New  Orleans  through  Kentacky,  Tennessee,  Mississippi,  and 
Louisiana,  and  also  the  Tazoo  &  Mississippi  Valley  Bailroad 
between  Parsons,  Jackson,  and  Durant,  Mississippi,  and  the 
Canton,  Aberdeen  &  Nashville  Bailroad.  All  of  this  portion 
of  its  system  of  roads  is  known  as  the  Southern  Division  of 
the  Illinois  Central  Bailroad  Company. 

The  table  below  shows  the  comparative  rates  per  bale  on 
cotton  from  stations  on  the  Southern  Division  of  the  Illinois 
Central  Bailroad  Company  to  New  Orleans,  and  the  Illinois 
CentraFs  proportion  to  Cairo  on  through  shipments  to  east- 
em  points : 

L  C.  proportion  to 
Cairo  of  through 
Rate  per  hale       rate  to  Eastern 
Miles.  to  N.Orleans.      points. 

50 $1  30  $1  67i 

100 1  75  1  80 

150 2  25  1  80 

200 2  50  2  00 

250 2  70  2  55 

300 2  75  2  65 

350 2  75  2  75 

400 2  75  2  80 

450 2  75  2  95 

500 2  75  8  05 

The  following  table  shows  the  distances  from  the  princi- 
pal stations  on  the  Southern  Division  of  the  Illinois  Central 
Bailroad  to  New  Orleans  and  Cairo,  respectively  : 

Illinois  Central  Bailboad,  Southebn  Division. 

Statement  showing  all  Stations  on  Southern  Division,  Illinois  Central 
Railroad^  with  Distances  from  Cairo,  111.,  and  New  Orleans,  La,; 
also  Junction  Stations  and  Names  of  Connecting  Roads. 

MUes       Miles.        ^        .      ,       ^      «     . 
Name  of  Station.  from    from  New  Opposite  Junction  Station,  oame 

Cairo.     Orleans.  o'  oonneoting  road. 

Cairo,  111 550 

EastCairo,  Ey 2  548 

Wickliffe,     "   7  543 

Bardwell,     '*  16  534 

Arlington,    ** 22  528 

CUnton,       *• 30  520 

Fulton,        "  44  506      Newport  News  &  Mias.  VaUey. 


\ 
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Name  of  Station. 


<< 
<< 
(< 

<< 
it 


Martin,  Tenn 

Sharon,    " 

Greenfield,  Tenn 

Bradford, 

Milan, 

Medina, 

Jackson, 

Medon, 

Toon's, 

Bolivar, 

Hickory  Valley,  Tenn 

Grand  Junction,    ** 

Michigan  City,  Miss. 

Lamar, 

Holly  Springs, 

Waterford, 

Abbeville, 

Oxford, 

Taylor's, 

Water  Valley, 

Coflfeeville, 

Torrance, 

Grenada, 

Duck  Hill, 

Winona, 

Vaiden, 

West's, 

Durant, 

Goodman, 

Ficken's, 

Vaughan's, 

Canton, 

Madison, 

JacksoD, 

Byram, 

Terry, 

Crystal  Springs,  ** 

Hazlehurst, 

Beauregard, 

Wesson, 

Brookhaven, 

Bodue  Chitte, 

Summit, 

McComb  City,     '* 

Magnolia, 

Chatawa, 

Osyka, 

Tangipahoa,  La 

Amite,  ** 

Hammond,      *< 

Manahae,         ** 

Eenner,  ** 

New  Orleans,  ** 
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<< 
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(< 
(< 
<< 
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it 
tt 
it 
tt 
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Miles 

from 

Cairo. 

55 
63 
69 
75 
86 
95 
109 
120 
180 
137 
148 
156 
162 
168 
181 
189 
200 
210 
218 
227 
240 
248 
256 
268 
279 
289 
299 
309 
317 
324 
330 
344 
355 
367 
376 
SSS 
392 
401 
411 
412 
421 
431 
442 
445 
452 
458 
462 
472 
482 
497 
513 
540 
550 


Miles 
from  New 
Orleans. 

495 
487 
481 
475 
464 
455 
441 
430 
420 
413 
402 
394 
388 
382 
369 
361 
350 
340 
832 
328 
810 
302 
294 
282 
271 
261 
251 
241 
283 
226 
220 
206 
195 
183 
174 
167 
158 
149 
139 
138 
129 
119 
108 
105 
98 
92 
88 
78 
68 
58 
37 
10 


Opposite  Junction  Station,  namo 
of  connecting  road. 

Nashville,  Chatta.  A  St  Lonis* 


Louisville  Sc  Naahville. 
Mobile  Sc  Ohio. 


Memphis  Sc  Charleston, 


Miss.  Ai  TeniLy  for  Mfflnphis, 


Branch  to  Kosdiuiko. 


Natchez,  Jaokson  Jb  Colnmbiia* 
Yicksburg  &  Meridian. 
Yicksburg,  Shreyept  Sc  Fadfio. 
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The  rates  of  the  defendant,  the  Illinois  Central  Bailroad 
Company,  from  interior  points  to  New  Orleans  are  much 
about  the  same  as  those  of  other  southern  roads  for  similar 
distances  and  upon  freight  transported  under  substantially 
similar  circumstances  and  conditions.  To  a  considerable 
extent  they  are  made  to  meet  the  competition  of  rail  and 
water  lines  operated  east  and  west  crossing  this  road  at  junc- 
tion points  and  reaching  the  Mississippi  river ;  the  competi- 
tion of  that  river  itself  at  several  points,  as  also  the  Yazoo 
river;  and  this  is  also  true  of  the  rates  made  by  it  on  ship- 
ments of  cotton  over  its  line  via  Cairo,  east,  to  northern  and 
eastern  mills,  markets,  and  Atlantic  ports. 

The  rate  on  cotton  from  Cairo  to  Boston  and  Lowell,  and 

points  taking  same  rates,  is  37  cents  per  hundred  pounds ; 

to  New  York  and  New  York  points,  32  cents  per  hundred 

pounds ;  to  Philadelphia  and   Philadelphia  points,  30  cents 

per  hundred   pounds.     The   percentages   of  this  rate   are 

divided  between  the  Illinois  Central  Bailroad  Company  and 

the  eastern  lines,  according  to  whether  the  freight  leaves  the 

niinois  Central  at  Effingham  or  at  Mattoon,  or  by  the  di£fer- 

ent  lines  named  below,  in  the  proportion  stated  in  this  table. 

Bates  on  Cotton  from  Cairo. 


Boston  and 
Date.                                             Lowell.             New  York. 

October  7,  1885 37c.                 32o. 

Fhila. 
delphia. 

30o. 

October  1,  1888 87c. 

32c. 

80c. 

Divisions — Via  Odin  and  Continental  Line. 

Miles. 

To  Boston HI.  Central 121 

Per 
cents. 

U.2 

AmL  per 
100  lbs. 

5.25 

Eastern  Lines 1,169 

85.8 

31.75 

To  New  York HI.  Central 121 

15.3 

4.9 

Eastern  Lines 1,071 

84.7 

27.1 

Divisions —  Via  Effingham  and  Star  Union  Line, 

1 

To  Boston m.  Central 166 

11.3 

4.18 

Eastern  Lines "^ 

88.7 

82.82 

To  New  York HI.  Central 166 

14.4 

4.61 

Eastern  Lines "^ 

85.6 

27.39 

Divisions —  Via  Mattoon  and  White  Line. 

To  Boston 111.  Central 193 

14.97 

5.54 

Eastern  Lines 1,096 

85.03 

31.46 

To  Lowell ni.  Central 193 

14.89 

5.51 

Eastern  Lines 1,103 

85.11 

31.49 

To  New  York 111.  Central 193 

15.66 

5.01 

Eastern  Lines 1,040 

84.34 

26.99 

*  Where  eastern  distance  is  not  given  the  line  Is  operated  via  two  or  more  railroads. 
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IHvisiotu —  Via  Alalloott  and  t!mpire  Line. 

Far  AmLpw 

WlM.         cut.  UOIM. 

ToNewTork 111.  Central 193     16.36  6.20 

Eutern  Lines. ...  *        88.74  96.80 

IHvMoiu~Vla  ToUmo  and  Sed  Lbte. 

To  Boston m  Central 338     17.89  &48 

JSaatemLineB....     1,068     S161  8a67 

To  LoweU 111.  Central 228      17.8  6.40 

Eastern  Lines....      1,000      82.7  80.60 

ToNewTork 111.  Central 238      18.17  6.81 

Eaateni  Lines. .. .     1,027     81.88  28.10 

IHvUiont—  Via  Champaign  A  Zaeiawanna  lAme. 

To  Boston ni.  Central 287     16.78  6.19 

Eastern  Iiines. .. .     1,180     88.27  80.S1 

To  New  Tork lU.  Central 287      18.16  6.S1 

EaateniLines. . . .     1.069     81.86  26.19 

Divisions—  Via  Champaign  A  Nickel  Piaie  Litw. 

To  Boston li],  Central     337      17.96  6.6i 

Eaet«rn  Lines. . . .      1,088      83.06  8aS6 

To  New  York lU.  Central  287      18.*  6.69 

Eastern  Lines. . . .     1,061     81.6  20.11 

IHvi»ion»—Via  Tuscola  A  Lackawofma  Line. 

To  Boston HI.  Central 216       1&06  6.67 

Eastern  Lines. .. .     1,214       84.96  81.48 

To  New  Tork HI.  Central 216       16,81  6.39 

Eastern  Lines. .. .      1,108       88.69  26.78 

Divisions— Via  Tuscola  A  Erie  DetptUoh. 

ToBoeton HI.  Central 216       16.24  6.64 

Easl«m  Lines. ...  *  8L76  81.86 

To  Lowell ni.Central 216        14.82  6.48 

Eastern  Lines. .. .  *  85.18  81.8S 

ToNewTork ni.Central 215        16.68  5.84 

Eastern  Lines. ...         *        88.82  26.66 

DivisioM—  Via  Taacola  &  Nickel  JPUOe  Line. 

To  Boston lU.  Central 216        16.9  6.88 

Eastern  Lines. . . .      1,137       84.1  8LU 

ToNewTork lU.  Centra! 215       16.29  6.21 

Eastern  Lines. .. .      1,820       88.71  96.79 
•  Wbera  Miwm  dUunu  la  not  dTsc  the  line  la  oparatad  «<■  two  «r  mor*  ntlnw 
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£Hvi»ioru—  Via  Tiuoola  A  Traders'  Despatch. 


To  SoetoD DL  Central 

EftsteraLiaeB.. 
To  New  York 111.  Central     ... 

Eastern  Lines. . 


WlM. 


Itn  5.46 

•          86.23  31.M 

215        1&29  5.21 

1,106        83.71  26.79 


Divisions — Via  Paxtondc  Interstate  Despatch, 


To  Boston HL  Central. 

Eastern  Lines. 
To  Lowell ni.  Central  . . 

Eaat«rn  Xiiaes. 
To  New  York ni.  Central 

Eastern  Lines. 


18.33  6.77 

81.68  80.28 

17.82  6.69 

82.18  30.41 

19.98  6.39 

80.02  26.61 


Divisions—  Via    Paxton  A  Midland  Dine. 


To  Boston 111.  CentrsJ 

Eastern  Lines. . 
To  Lowell 111.  Central 

Eastern  Lines. . 
To  New  York lU.  Central 

Eastern  Lines. . 


1.078 

262 

1,080 


19.62  7.26 

80.38  29.74 

19.62  7.22 

80.48  29.76 

20.48  6.65 

79.62  25.46 


Divisions—  Via  Matteson  4t  Blue  Line, 

ToBoaton HI.  Central 887       26.06  9.27 

Eaetem Lines....  1,040       74.96  27.73 

ToLowell m.Ce&tral      ....  887       24.98  9.12 

Easleni  Lines. .. .  1,047        75.07  27.78 

To  New  York D],  Central 887       26.15  8.87 


Eastern  Lines.. 


984        78.86    23.63 


Divisions—  Via  South  Lawn  *  Oreai  Etutem  Line,  National 

Despatch  or  West  Shore  Line, 
To  Boston Dl.  Central    846        25.05      9.27 


Eastern  Lines. 
To  LoweU HI.  Central 

Eastern  Lines. 
ToNewYork nl.Ceutral.     , 

Eastern  Lines. 


74.95  27.78 

24.98  9.22 

76.07  27.78 

26.15  6.37 

78.65  2S.68 


Divitiong—  Via  Chicago  dt  Nickel  Plate  Line. 

To  Boston m  Centrml 866        26.7       9.88 

Eaalem  Lines. . . .      1,002         78.8      27.12 

To  New  York 111.  Central      ....        866        27.84      8.75 

Eastern  Lines. ...        970       72.66    28.25 
Wbera  eutern  dliuue*  1*  not  glnn  Uis  Hoe  Is  opcrstad  t<a  two  or  more  raUoa 
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Divisions —  Via  Chicago  dk  Erie  Despatch, 

Miles.   Per  cent  Amt  per  100  Ibe. 

To  Boston HI.  Central 865       24.88         9.02 

Eastern  Lines. .  *         75.62       27.98 

To  LoweU BL  Central 865       28.88        a82 

Eastern  Lines. .  *         76.17       28.18 

To  New  York HL  Central 865       26.55         8.50 

Eastern  Lines. .  *         78.45       28.50 

This  table  shows  rates  from  local  points  in  Mississippi  to 
New  Orleans  for  cotton  shipments  over  the  line  of  the  Illinois 
Central  Bailroad  : 

Bates  on  Cotton  per  Bale  via  Illinois  Central  B,  B.  to  New  Orleans, 

Uncom- 
Miles.  pressed.      Compreateil. 

From  Jackson,  Miss. : 

188    July  16,  1887 $2  50       <2  00 

November  1,  1887 2  50 

September  10, 1888 2  25 

From  Aberdeen,  Miss.: 

349    July  16,  1887 800         250 

November  1,  1887 2  75         2  50  depot  or  Bhipdde. 

From  Holly  Springs,  Miss. : 

869    July  16,  1887 2  45 

November  1,  1887 2  75 

September  10,  1888 2  80         2  25  shipside. 

From  Yazoo  City,  Miss. : 

228    April23,  1887 185       *2  85  shipside. 

November  1,  1887 185       *285  shipside. 

From  Parsons,  Miss. : 
298    April  23,  1887 8  00        Nooomprefls. 

From  Yaiden,  Miss. : 

261    November  1,  1887 2  75  {      v^  ^«.««^ 

September  10,  1888 2  76  J     ^^  oompreaa. 

From  Durant,  Miss. : 

241    November  1,  1887 2  75  {      ^^  ^«,««o- 

September  10,  1888 2  65  J     ^^  oompreas 

The  table  below  shows  the  rates  of  freight  on  cotton  in 
effect  June  4,  1889,  from  points  named  below  to  Boston, 

*  Includes  SO  cents  per  bale  for  compression  and  16  cents  per  iMle  for  traiisfwat 
New  Orleans. 
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Mass.,  and  Boston  points,  which  are  the  prevailing  rates. 
Bates  via  New  Orleans  are  local  rates  to  New  Orleans  with 
rates  by  vessel  from  New  Orleans  to  Boston  added. 

Rates  in  cents  per  100  Ibe. 

Via  New 
Via  Cairo,  IlL  Orleans. 

To  Boston,  Mass.,  trovct— 

Com-         Unoom-  Com- 

pressed,     pressed.        pressed. 

Jackson,  Miss 75 78 

Aberdeen,  *'    72  85  88 

Holly  Springs,  Miss 70  83 

Yazoo  City,  " 85  71 

Parsons,  ** 100  98 

Vaiden,  " 100  93 

Durant,  " 100  91 

Cotton  from  Parsons,  Vaiden,  and  Dnrant  is  shipped  anoom- 
pressed  to  New  Orleans  and  compressed  at  that  point. 

When  cotton  is  thus  shipped  Tna  New  Orleans  to  Boston 
and  Boston  points  from  local  stations  on  the  Illinois  Central 
Bailroad,  the  rate  is  made  np  as  follows :  Local  rate  from 
station  in  Mississippi  on  the  Illinois  Central  Bailroad  to  New 
Orleans ;  then  the  vessel  gives  a  through  bill  of  lading  from 
New  Orleans  to  New  York,  and  the  cotton  is  taken  from  New 
York  by  another  vessel  or  by  rail  to  Boston  or  Boston  points 
under  this  through  bill  of  lading.  The  rates  stated  in  this 
last  table  were  those  in  effect  June  4, 1889.  At  that  time  the 
vessel  rate  from  New  Orleans  to  Boston  points  was  46  cents 
per  hundred  pounds,  but  since  that  time  it  is  understood  that 
this  rate  is  38  cents  per  hundred  pounds,  and  that  this  is 
now  the  prevailing  rate. 

As  a  general  rule,  this  company  charges  25  cents  per  bale 
less  on  compressed  than  on  uncompressed  cotton  carried 
over  its  line  to  New  Orleans,  and  in  regard  to  this  there  seems 
vo  be  no  contest  on  the  part  of  the  complainant.  When 
cotton  is  furnished  to  this  company  by  the  shipper  already 
compressed,  to  be  shipped  from  its  Southern  Division  to 
eastern  points  via  Cairo,  it  pays  nothing  for  the  compres- 
sion ;  but  if  cotton  is  furnished  to  it  by  the  shipper  which  is 
uncompressed,  with  the  right  to  compress  it  in  transit,  then 
the  company  has  it   compressed  at  Cairo,  where  the  charge 
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for  compresbion  is  usually  about  10  cents  per  hundred 
pounds,  and  the  cost  of  this  is  paid  out  of  the  entire  through 
rate,  because  the  lines  east  of  Cairo  will  not  receive  any 
other  than  compressed  cotton  to  be  carried  to  eastern  points, 
and  therefore  ten  cents  per  hundred  pounds  for  cost  of  com- 
pression at  Cairo  is  allowed  out  of  the  entire  through  rate 
via  Cairo  to  eastern  points. 

About  20  to  25  bales  to  the  box  car  is  what  is  carried  of 
uncompressed  cotton ;  about  40  to  45  bales  to  the  box  car  is 
what  is  carried  of  compressed  cotton :  and  about  51  bales  of 
uncompressed  cotton  is  what  is  carried  on  a  flat  car.  There 
is  more  hazard  arising  from  carrying  cotton  uncompressed 
on  a  flat  car  than  in  a  box  car,  on  account  of  liability  to  fire. 
There  is  also  some  reason  why  it  is  preferable  to  carry 
uncompressed  cotton  in  a  box  car  instead  of  a  flat  car  to 
avoid  rain  and  consequent  dampness  and  delay  in  drying 
it  at  its  destination  before  turning  it  over  to  the  compress  to 
be  compressed.  During  the  season  of  1887-88  about  91  per 
cent,  of  the  cotton  from  the  Illinois  Central  stations  to  New 
Orleans  was  carried  uncompressed.  The  rate  made  by  the 
all-rail  carriers  from  New  Orleans  to  New  York  and  eastern 
points  on  cotton  is  50  cents  per  hundred  pounds,  and  this 
is  done  to  meet,  by  way  of  competition,  the  ocean  rate  from 
New  Orleans  to  such  eastern  points.  It  appears,  however, 
that  very  little  cotton  is  carried  by  the  all-rail  carriers  from 
New  Orleans  to  these  eastern  points,  and  that  during  the  last 
cotton  season,  from  September  1st,  1888,  to  March  last,  there 
was  only  one  shipment  of  this  kind  direct  from  New  Orleans 
to  Atlantic  ports  carried  by  the  defendant,  the  Illinois  Cen- 
tral Railroad  Company,  and  that  this  consisted  of  seven- 
teen bales. 

The  expenses  of  handling  a  flat  bale  of  cotton  in  New 
Orleans  are  now  $1.10,  which  include  the  following  items: 

Storage 30  cents. 

Sampling 16      ** 

Drayage  to  ship 16      " 

Compressing 60      ** 
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The  expenses  of  a  bale  of  free-on-board  cotton  for  export 
in  New  Orleans  are  16  cents,  divided  equally  between  the 
buyer  and  the  seller  of  the  cotton.  If  there  is  a  sale  of 
cotton  in  New  Orleans,  the  commissions  are  to  be  added, 
which  are  usually  2^  per  cent.  "Free-on-board"  business 
means  cotton  placed  with  an  exporter  in  New  Orleans. 
About  two-thirds  of  the  cotton  sold  in  New  Orleans  to  export- 
ers is  bought  without  the  aid  of  a  broker.  A  broker  is  an 
expert  who  is  employed  by  the  exporter  to  buy  cotton  from 
factors  or  commission  merchants.  The  broker  samples  it 
and  has  it  put  on  the  vessels  designated  by  the  exporter. 
Where  cotton  is  bought  by  a  broker,  his  charge  is  15  cents  a 
bale,  and  10  cents  for  marking  and  sampling,  making  25 
cents  per  bale.  Where  cotton  is  bought  in  the  interior  for  a 
foreign  or  American  mill  the  only  expenses  attendant  upon 
it  in  New  Orleans  woidd  be  the  disbursements  of  the  ships, 
drayage,  fees  to  stevedores,  and  charges  of  that  character. 
The  ship  makes  an  uncompressed  rate  from  the  fact  that  it 
pays  50  cents  per  bale  for  compressing.  The  exporters  are 
the  real  buyers  in  New  Orleans,  and  cotton  bought  there  is 
called  ''  spot "  cotton.  The  cost  of  compressing,  except  in 
the  case  of  export  cotton,  comes  out  of  the  cotton  in  one 
way  or  another.  Foreign  ships  have  a  practice  of  screwing 
the  cotton  into  the  ships,  but  this  is  not  done  by  coastwise 
vessels,  and  the  ship  pays  out  of  the  freight  money  for  screw- 
ing into  the  ship.  At  New  York  they  do  not  screw  the  cot- 
ton in  the  ship,  but  they  demand  that  compressed  cotton  be 
given  them  and  do  not  pay  50  cents  for  compres»ing. 

A  bale  of  cotton  compressed  in  the  interior  and  billed 
through  New  Orleans  to  Liverpool  is  not  subjected  to  any 
charges  in  New  Orleans ;  a  through  bill  of  lading  by  rail  and 
steamer  covers  all  the  charges.  If  cotton  comes  to  New 
Orleans  by  railroad,  which  is  not  factors*  cotton,  the  com- 
pressers  take  that  cotton,  haul  it  to  the  compress,  compress 
it,  and  haul  it  to  the  ship  for  the  sake  of  the  compressing 
charged ;  but  if  it  be  factors'  cotton  then  the  cost  of  com- 
pressing does  not  include  the  drayage.  There  has  been  a 
reduction  of  fifty  cents  a  bale  in  the  expenses  of  handling 
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cotton  iu  New  Orleans  since  the  cheap  rates  north  and  east 
were  made  from  the  cotton-producing  country.  At  every 
depot  in  New  Orleans  the  Cotton  Exchange  has  watchmen 
and  supervisors  to  see  that  cotton  is  properly  sampled,  and 
that  not  more  than  six  ounces  is  taken  out  of  each  bale  in 
sampling,  and  that  it  is  properly  handled ;  and  for  this  they 
charge  the  factors  so  many  cents  a  bale  and  they  turn  over  to 
the  factors  the  loose  cotton  taken  out  by  sampling,  which 
does  not  exceed  four  ounces  per  bale,  and  this  pays  the  fac- 
tors the  fee  they  are  charged  by  the  Cotton  Exchange.  The 
ship  in  New  Orleans,  when  it  goes  to  foreign  ports,  pays  for 
the  compression.  Coastwise  steamers  that  go  to  New  York 
and  other  eastern  ports  do  not  pay  for  the  compression ; 
they  make  a  rate  on  compressed  cotton.  The  ocean  rate  from 
New  York  to  Liverpool  is  about  J  a  cent  lower  per  pound 
than  the  New  Orleans  rate.  The  rate  from  New  York  is  on 
compressed  cotton,  so  that  it  reduces  the  apparent  difference 
to  the  extent  of  60  cents  per  bale.  There  are  seventeen 
compresses  in  New  Orleans.  The  depth  of  the  river  at  its 
mouth  has  been  increased  from  20  to  26  feet  within  the  last 
few  years.  The  brokerage  on  free-on-board  cotton  used  to 
be  fifty  cents  per  bale  and  is  now  twenty-five  cents.  If  cot- 
ton when  received  at  ship's  side  is  found  to  be  improperly 
compressed,  then  it  is  re-compressed  under  the  direction  of 
the  Maritime  Association,  which  is  constituted  of  ships* 
agents  principally,  and  a  party  who  would  have  received 

from  the  ship  60  cents  for  compression  loses  this. 

• 

Only  about  10,000  bales  of  cotton  are  used  at  New  Orleans 
in  the  mills  there,  but  a  great  many  people  bring  cotton 
there  and  keep  it  during  the  season  to  operate  with,  as  they 
do  in  Liverpool  or  New  York.  "  Operating "  means  hold- 
ing for  a  rise  or  for  speculation.  The  factor  advances  money 
to  the  people  in  the  interior  to  make  a  crop  of  cotton,  for 
which  he  charges  legal  interest,  and,  in  addition,  2^  per  cent, 
on  sales.  It  appears  that  the  through  rates  from  interior 
points  in  Mississippi  on  cotton,  all  rail,  and  part  rail  and 
part  water,  to  Boston  and  other  eastern  points,  are  made  to 
meet  the  competition  of  rates  via  New  Orleans  and  coast- 
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wise  Yessels  to  same  points,  and  are  practically  much  the 
same. 

The  practice  of  baying  cotton  at  interior  towns  and  cities 
and  shipping  eastward  for  American  mills  and  the  European 
trade  has  sprung  up  in  the  last  nine  years  and  is  a  large 
business.  By  this  method  of  dealing,  country  towns  and 
cities,  generally,  in  the  interior,  haYe  become  markets,  and 
it  has  greatly  reduced  the  receipts  of  cotton  at  many  of  the 
American  ports  to  which  cotton  was  formerly  carried.  Among 
these  interior  markets,  one  of  the  largest  is  the  city  of  Mem- 
phis. At  Memphis,  for  example,  the  following  table  will 
show  in  what  proportion  cotton  was  purchased  during  the 
period  named,  for  export  and  by  spinners  : 

Cotton  Shipments  from  Memphis  as  Reported  by  the  Secretary  of  the 

Memphis  Cotton  JSxchange: 

September  1  to  Angnst  81.  1886-87.  1887-88. 

653,061  bales.  681,859  bales. 
Taken  by  southern  rail  and  water  trans- 
portation lines 188,879    "  148,152    '« 

Reported  sales  for  export 862,625    " 

"         spinners 288,025    *« 

Shipments  from  September  1st,  1888,  to  May  10th,  1889 . .  680,428    « 

Taken  by  southern  rail  and  water  transportation  lines. . .  152,070    " 

Reported  sales  for  export 871,625    " 

**        spinners 228,250    «« 


But,  notwithstanding  these  important  changes.  New  Orleans 
is  still  by  large  odds  the  market  at  which  more  cotton  is 
bought  and  sold  and  receiYed  than  any  other  in  the  country. 
Gross  receipts  of  cotton  at  New  Orleans  for  years  1886-87 
were  1,930,771,  and  for  1887-88  were  1,935,773. 

The  consumption  of  cotton  in  the  United  States  is  stead- 
ily increasing.  The  consumption  of  northern  mills  for  the 
year  1888  was  2,030,000  bales,  and  the  southern  600,000. 
This  was  an  increase  in  ten  years  of  805,000  bales.  Of  this 
it  seems  that  1,441,920  bales  reached  the  spinner  by  OYcrland 
rail  movement,  leaving  to  be  carried  from  the  ports,  for 
home  consumption,  1,088,080  bales. 

The  conditions  of  transportation  and  markets  in  the  last 
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few  years  in  reference  to  the  cotton  trade  haye  been  much 
changed.  Within  that  time  new  lines  of  raibroad  have  been 
constructed  in  the  cotton-producing  country,  many  of  them 
having  their  interests  and  terminals  at  other  ports  and  in 
other  directions  than  New  Orleans.  Where  these  have  come 
in  contact  with  the  lines  of  carriers  transporting  cotton  to 
New  Orleans  they  have  necessarily  influenced  and  a£fected 
their  action  to  some  extent.  These  lines  have  their  terminals 
at  markets  and  ports  that  have  been  reaching  out  for  a  share 
of  this  cotton  trade;  and  on  account  of  their  connecting 
lines  and  the  business  it  furnishes  it  has  been  to  the  interest 
of  the  rail  carriers  to  haul  some  of  it  to  these  markets,  mills, 
and  ports.  The  outcome  of  all  this  is  that  under  the  present 
state  of  things  the  producer  oftentimes  is  enabled  to  sell  his 
cotton  at  interior  points  of  production,  all  things  considered, 
at  a  price  nearly  equal  to  that  ruling  at  New  Orleans ;  and 
this  is  as  true  of  other  Gulf  and  other  Atlantic  seaports  with 
their  markets  as  it  is  at  New  Orleans.  In  this  way  a  lai^e 
amount  of  cotton  in  the  States  of  Arkansas,  Mississippi, 
Tennessee,  and  Alabama,  that  would  otherwise  have  gone 
to  New  Orleans,  is  diverted  to  other  ports  and  to  eastern 
mills. 

The  cotton  transported  to  New  Orleans  over  the  line  of 
the  Illinois  Central  Bailroad  has  not  materially  varied  during 
each  of  the  last  four  years,  as  appears  from  the  following 
table : 

1884-85.  1885-86.  188^-87.  1887-88. 

200,637  242,092  207,822  251,148 

The  defendant,  The  Illinois  Central  Bailroad  Company, 
hauled  over  its  lines  to  points  other  than  New  Orleans,  for 
the  season  of  1887-88,  103,190  bales  of  cotton.  Of  this 
amount  14,593  bales  went  to  Memphis,  and  the  remaining 
88,597  bales  went  to  northern  and  eastern  mills  and  markets. 
Of  this  aggregate  of  88,597  bales,  52,891  bales  came  from 
junction  stations — that  is,  stations  at  which  the  lines  of  the 
Illinois  Central  Bailroad  Company  were  crossed  by  other 
and  competing  lines,  or  at  junction  points  where  lines  com- 
peting  with  the  Illinois  Central  Bailroad  Company  existed. 
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From  September  1st,  1888,  to  March  31st,  1889,  the  num- 
ber of  loaded  box  ears  received  at  Cairo  from  the  Southern 
Division  of  the  Illinois  Central  Bailroad  Company,  north- 
bound, was  11,012 ;  and  during  the  same  period  the  number 
of  empty  box  cars  received  at  Cairo  from  the  same  lines, 
north-bound,  was  6,739.  It  is  claimed  by  the  defendant,  the 
Illinois  Central  Bailroad  Company,  and  the  evidence  so 
shows,  that  the  bulk  of  the  cotton  carried  by  it  over  its  line 
by  way  of  Cairo  to  northern  and  eastern  mills  and  markets 
during  this  period,  as  well  as  previously,  and  covering  the 
time  complained  of  by  the  complaint,  was  hauled  in  cars 
that  would  otherwise  have  gone  north  empty ;  and  this  is 
substantially  true  of  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company. 

The  grades  of  the  Illinois  Central  railroad  north  of  Cairo 
are  undoubtedly  lighter  and  better  adapted  to  cheap  trans- 
portation than  those  south  of  that  point,  but  it  does  not 
appear  that  the  grades  of  this  road  south  of  Cairo  are 
heavy  grades  or  peculiarly  expensive.  The  proximity  of 
that  portion  of  the  line  of  the  Illinois  Central  railroad  north 
of  Cairo  to  the  coal  fields  of  Illinois  in  relieving  it  from  the 
greater  cost  of  transportation  is,  indeed,  quite  an  item.  But 
that  feature  of  the  business  north  of  Cairo  which  would 
reduce  most  the  cost  of  transportation  is  the  fact  that  the 
bulk  of  the  traffic  transported  over  the  lines  of  this  road  is 
about  three  times  greater,  in  proportion  to  the  distance, 
north  of  Cairo  than  south  of  that  point.  When  these  three 
features  of  the  transportation  question  north  of  Cairo  are 
taken  into  consideration  with  their  combined  effects,  they  do 
undoubtedly  show  that  the  cost  of  transportation  north  of 
Cairo  to  the  Illinois  Central  Bailroad  Company  in  operating 
its  line  would  be  largely  less  for  a  corresponding  distance 
than  south  of  that  point.  And  when  all  the  circumstances 
and  conditions  surrounding  the  traffic  and  the  different 
methods  and  routes  of  transportation  are  considered,  the 
fact  becomes  apparent  that  transporting  cotton  from  this 
region  north  and  east  to  northern  and  eastern  mills,  or  south, 
chiefly  for  export,  is  not  in  each  instance  a  like  and  contem- 


552  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

poraneoas  service.  The  cotton  goes  in  opposite  directions, 
to  different  destinations,  with  the  ocean  rate  as  part  of  the 
through  rate  in  one  and  with  no  ocean  rate  in  the  other,  and 
under  circumstances  and  conditions  that  are  substantially 
unlike. 

It  appears  from  the  evidence  that  the  net  earnings  of  this 
company  from  its  Southern  Division  during  the  year  1888 
were  4.6  per  cent,  on  $33,691,100  of  its  bonds  and  stock, 
though  its  permanent  expenditures  for  that  year  amounted 
to  the  very  small  sum  of  only  $38,116.57. 

In  the  case  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Bailway  Company  the  material  facts  found  as  to  relative  rates 
charged  by  defendant  on  cotton  carried  by  it  from  Meridian 
to  New  Orleans,  and  in  the  opposite  direction  from  Meridian 
via  Cincinnati  over  its  own  lines  and  associated  lines  to 
northern  and  eastern  mills  and  Atlantic  ports,  and  the  causes 
that  have  produced  these  are,  in  substance,  much  the  same 
as  in  the  case  of  petitioner  against  the  Illinois  Central  Bail- 
road  Company,  excepting  that  the  evidence  does  not  with  the 
same  distinctness  show  that  there  is  the  same  large  return 
of  empty  cars  north-bound,  although  it  is  clearly  inferable 
that  this  exists  to  a  large  extent.  It  has  also  the  advantage 
of  important  coal  fields  along  its  line  in  Alabama.  The  sub- 
stance of  this  evidence  found  in  other  respects  in  the  case 
of  the  Illinois  Central  Bailroad  Company  is  also  much  the 
same,  except  as  to  the  difference  made  in  the  rate  between 
compressed  and  uncompressed  cotton  carried  by  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Bailway  Company  from 
Meridian  to  New  Orleans.  And  there  are  a  few  additional 
facts  involved  in  the  evidence  in  this  case  which  are  found, 
and  which  upon  the  evidence  are  necessary  to  be  found, 
besides  those  set  forth  in  the  report  of  the  case  of  the  Illi- 
nois Central  Bailroad  Company.  Substantially  all  the  cotton 
on  the  line  of  the  New  Orleans  &  Northeastern  railroad,  one 
of  the  links  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Bailway  Company,  extending  from  New  Orleans  to  Meridian, 
a  distance  of  196  miles,  is  carried  by  this  railroad  to  New 
Orleans. 
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The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company  has  no  funded  debt,  but  after  paying  taxes,  rentals, 
and  deduction  for  reserve  sinking  fund,  its  net  income  for 
the  year  1888  was  $187,636.66. 

The  through  rate  from  Meridian  to  northern  and  eastern 
mills  and  Atlantic  ports,  compressed  cotton,  via  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  railway  was  73  cents  per 
hundred  pounds,  from  October  23, 1888,  to  September  7, 
1889,  and  since  September  7,  1889,  has  been  71  cents  per 
hundred  pounds,  while  by  the  line  of  the  East  Tennessee, 
Virginia  &  Georgia  Bailway  from  Meridian  to  the  same  east- 
ern points  it  is  71  cents  per  hundred  pounds. 

In  the  fall  of  the  year  1888,  upon  complaint  of  petitioner 
against  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Bail- 
way  Company  et  al.  (see  2  I.  C.  C.  Rep.  375),  the  Commission 
then  ordered  that  the  rate  on  compressed  cotton  carried  by 
this  company  from  Meridian  to  New  Orleans  should  not 
exceed  $1.50  per  bale ;  and  under  that  order,  in  December, 
1888,  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company  reduced  its  rate  on  compressed  cotton  from  Merid- 
ian to  New  Orleans  from  $2.00  to  $1.50  per  bale,  and  at  the 
same  time  reduced  its  rate  on  uncompressed  cotton  from 
Meridian  to  New  Orleans  from  $2.25  per  bale  to  $2.15  per 
bale.  These  reductions  were  immediately  met  by  the  South- 
em  Railway  &  Steamship  Association,  which  reduced  the 
rate  on  cotton  over  its  lines  and  in  its  territory  from  Meridian 
to  Atlantic  ports,  ten  cents  per  hundred  pounds,  or  50  cents 
per  bale.  The  effect  of  this  was  that  the  East  Tennessee, 
Virginia  &  Georgia  Railway,  which  is  a  member  of  the  South- 
em  Railway  &  Steamship  Association,  carried  out  of  Merid- 
ian to  Brunswick,  Georgia,  about  two-thirds  of  all  the  cotton 
for  northern  and  eastern  mills  and  Atlantic  ports  received  at 
Meridian  during  the  season  ending  in  1889,  which  was  a 
much  larger  proportion  than  that  carrier  ever  carried  from 
Meridian  before,  while  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway,  which  had  formerly  carried  more  cotton 
from  Meridian  to  northern  and  eastern  mills,  markets,  and 
ports  than  the  East  Tennessee,  Virginia  &  Georgia  Railroad 
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Company,  after  that  carried  correspondingly  less,  and  New 
Orleans  received  no  additional  cotton  by  this  change. 

The  city  of  Meridian  handles  about  50,000  bales  of  cotton 
during  a  cotton  season,  the  greater  portion  of  which  is 
brought  there  to  be  compressed.  The  chaises  for  com- 
pressing cotton  at  Meridian  paid  by  the  different  railroads 
to  New  Orleans  and  to  eastern  mills  and  Atlantic  ports  by 
different  carriers  are  as  follows :  By  the  Cincinnati,  New 
Orleans  &  Texas  Pacific,  on  cotton,  per  bale,  from  Meridian 
to  New  Orleans,  65  cents ;  by  the  Mobile  &  Ohio  Railroad, 
on  cotton,  per  bale,  to  northern  and  eastern  mills,  56  cents ; 
by  the  East  Tennessee,  Virginia  &  Georgia  Bailway,  on  cot- 
ton, per  bale,  carried  to  northern  and  eastern  points  and  for 
export,  65  cents  per  bale. 

It  costs  from  30  to  32  cents  on  a  good  compress  to  com- 
press a  bale  of  cotton,  and  if  there  are  less  than  60,000  bales 
to  compress  it  may  cost  a  little  more.  The  charge  for  com- 
pressing a  bale  of  cotton  at  New  Orleans  and  Cairo  is  60 
cents  per  bale.  Two  more  bands  are  placed  upon  a  bale  of 
cotton  compressed  for  export  at  Meridian  than  upon  a  bale 
compressed  for  domestic  consumption  ;  and  this  is  said  to  be 
necessary  on  account  of  the  greater  length  of  haul,  and  per- 
haps is  due  also,  to  some  extent,  to  the  fact  that  cotton  com- 
pressed for  export  has  to  undergo  a  process  of  screwing  into 
the  hold  of  the  ship.  When  cotton  is  brought  to  a  compress 
by  a  railroad  carrier  to  be  compressed,  the  compress  unloadB 
the  cotton  for  the  purposes  of  compressing  it,  and  then  re-loads 
it  again  without  any  extra  charge  except  that  which  is 
embraced  in  the  charge  for  compression. 

If  cotton  goes  to  Brunswick  from  Meridian  via  the  East 
Tennessee,  Virginia  &  Georgia  Bailway,  whether  for  export 
or  for  northern  and  eastern  mills  and  markets,  then  that 
company  pays  the  compress  charge  at  Meridian  and  the 
ship  at  Brunswick  refunds  this  to  that  carrier.  If  cotton 
is  furnished  to  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Bailway  at  Meridian  to  be  transported  to  northern  and  east- 
em  mills,  markets,  and  Atlantic  ports  for  export,  which  is 
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uncompressed,  then  that  company  has  it  compressed  at 
Meridian,  pays  the  compress  charges,  and  the  expense  of 
these  compress  charges  is  paid  from  the  through  tariff  rate 
by  the  Trunk  Lines,  and  the  shipper  gets  the  benefit  of  it 
in  the  reduced  rate  on  compressed  cotton.  If  cotton  is  fur- 
nished the  Cincinnati,  New  Orleans  &  Texas  Pacific  Bail- 
way  at  Meridian  to  be  carried  east,  which  has  already  been 
compressed  by  the  shipper,  then  the  charge  for  compressing 
is  not  refunded  to  the  shipper,  but  the  shipper  receives  the 
benefit  of  it  in  the  lower  rate. 

The  conclusions  and  opinion  of  the  Commission  upon  the 
above  findings  of  fact  in  these  cases  are  now  stated. 

The  chief  question  presented  by  the  complaint  is  the  rela- 
tive reasonableness  and  justness  of  the  rates  on  cotton  trans- 
ported by  the  defendant,  the  Illinois  Central  Railroad  Com- 
pany, from  the  stations  on  its  lines  south  of  Cairo  to  New 
Orleans  as  compared  with  the  rates  on  cotton  transported  by 
it  and  its  connecting  lines  to  northern  and  eastern  points 
from  the  same  stations.  These  rates  not  being  charged  over 
the  same  line,  in  the  same  direction,  the  shorter  being 
included  within  the  longer  haul,  it  is  not  claimed  that  they 
are  violative  of  the  fourth  section  of  the  Act  to  regulate  com- 
merce. But  it  is  insisted  that  they  are  violative  of  the  first, 
second  and  third  sections  of  that  statute  in  several  respects. 
It  is  claimed  that  these  rates  to  New  Orleans,  being  higher 
in  proportion  for  a  shorter  haul  in  transporting  the  same 
kind  of  trafiic  than  the  rates  to  northern  and  eastern  points 
from  the  same  stations,  that  this  demonstrates  that  they  are 
not  reasonable  and  just.  It  is  also  claimed  that  they  are 
not  relatively  reasonable  and  just  and  that  this  results  in  an 
unreasonable  and  unjust  discrimination  against  New  Orleans 
and  in  favor  of  northern  and  eastern  localities.  Much  stress 
is  also  laid  upon  the  fact  that  these  rates  to  New  Orleans  are 
considerably  higher  than  the  rates  from  Memphis  and  other 
points  along  the  Mississippi  river  to  New  Orleans  by  way  of 
the  Louisville,  New  Orleans  &  Texas  Bailway,  commonly 
called  the  Mississippi  Valley  Bailroad. 
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The  words  "reasonable"  and  "just,"  as  used  in  the  statute 
as  applied  to  rates,  are  each  relative  terms.  They  do  not 
mean  to  imply  that  the  rates  upon  every  railroad  engaged  in 
interstate  commerce  shall  be  the  same  or  even  about  the 
same.  The  conditions  and  circumstances  of  each  road  sur- 
rounding the  traffic,  and  which  enter  into  and  control  the 
nature  and  character  of  the  service  performed  by  the  carrier 
in  the  transportation  of  property,  such  as  the  cost  of  trans- 
portation, which  involves  volume  or  lightness  of  traffic^ 
expenses  of  construction  and  of  operation,  competition  in 
some  respects  of  carriers  not  subject  to  the  law,  rates  made 
by  shorter  and  competing  lines  to  the  same  points  of  desti- 
nation, space  occupied  by  freight,  value  of  freight,  and  risk 
of  carriage  to  carrier;  all  have  to  be  considered  in  determin- 
ing whether  a  given  rate  is  "reasonable"  and  "just." 

Tested  by  these  rules,  a  rate  may  be  a  very  reasonable  and 
just  rate  on  one  railroad  and  not  reasonable  and  just  on  an- 
other. For  example,  a  rate  that  would  be  reasonable  and 
just  on  the  New  York  Central  &  Hudson  Biver  Bailroad 
may  be  so  low  that  it  would  force  the  Minneapolis  &  St. 
Louis  Bail  way  into  bankruptcy  in  less  than  thirty  days ;  and 
a  rate  that  might  be  reasonable  and  just  on  the  Minneapolis 
&  St.  Louis  Bailway  might  be  so  high  that  if  attempted  to 
be  enforced  on  the  New  York  Central  &  Hudson  Biver  Bail- 
road  for  thirty  days  would  practically  destroy  the  business 
of  the  latter.  This  diversity  is  most  observable  in  the  differ- 
ent portions  of  the  country ;  as,  for  instance,  between  lines 
of  railroad  in  the  southern  States  or  the  States  of  the  far 
west,  on  the  one  hand,  and  the  railroad  lines  of  the  middle 
and  eastern  States,  on  the  other.  Where,  however,  railroad 
lines  reach  the  same  common  points,  are  located  in  the  same 
territory,  and  compete  with  each  other,  as  well  as  with  other 
lines,  for  the  business  of  that  territory,  their  rates  are,  in 
general,  much  the  same,  and  this  is  one  of  the  necessities  of 
the  situation.  Even  among  the  rail  carriers  where  there  is  no 
opposing  water  competition,  there  may  be  occasional  differ- 
ences in  rates  that  will  be  found  substantially  justified  by 
the  different  circumstances  and  conditions  under  which  the 
lines  are  operated. 
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Citations  made  of  previous  decisions  of  the  Commission 
only  for  the  purpose  of  avoiding  a  repetition  of  discussing 
rules  already  settled  will  show  that  very  many  of  the  propo- 
sitions involved  in  the  main  question  here  raised  have  here- 
tofore been  examined  and  considered  by  the  Commission. 

On  the  subject  of  the  comparison  of  rates  of  one  railroad 
with  those  of  another  in  the  case  of  the  Business  Men*s 
Association  of  the  State  of  Minnesota  against  the  Chicago  & 
North-Western  Railway  Company,  2  I.  C.  C.  Rep.  83,  the 
Commission  said: 

"  The  subject  of  comparing  rates  in  one  portion  of  the 
country  with  rates  in  another  and  rates  upon  one  line  with 
rates  upon  another,  operated  under  substantially  different 
circumstances  and  conditions,  has  repeatedly  been  before  us, 
and  we  have  uniformly  held  that  they  do  not  constitute  a  fair 
basis  of  comparison.  (See  Evans  &  Reed  v.  The  Oregon 
Railway  &  Navigation  Company,  1  I.  C.  C.  Rep.  336 ;  The 
Business  Men's  Association  of  the  State  of  Minnesota  v. 
The  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany, recently  decided ;  The  La  Crosse  Manufacturers'  and 
Jobbers'  Union  v.  The  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  1  I.  C.  C.  Rep.  629.") 

The  elements  that  enter  into  the  cotton  rates  and  make 
them  what  they  are  from  interior  points  along  the  lines  of  the 
Illinois  Central  Railroad  Company  and  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company  to  New  Orleans, 
on  the  one  hand,  and  from  the  same  points  to  northern  and 
eastern  mills  and  markets,  on  the  other,  as  disclosed  by  the 
evidence  in  this  proceeding,  may  be  briefly  stated.  To  New 
Orleans,  these  are  a  comparatively  short  haul  of  freight,  the 
necessary  use  of  a  large  car  equipment  in  rushing  this  freight 
to  New  Orleans  during  a  few  months  of  the  year,  a  large 
portion  of  which  car  equipment,  after  performing  this  ser- 
vice, can  not  be  otherwise  profitably  employed,  and  at  inter- 
vals is  obliged  to  return  empty  to  the  northern  terminals  of 
these  railroads  for  other  freight ;  the  difference  between  the 
larger  volume  of  the  traffic  which  these  railroads  transport 
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into  New  Orleans  and  the  comparatively  much  lighter  traffic 
which  they  transport  out  of  New  Orleans,  rendering  it  una- 
voidably necessary  that  in  the  operation  of  their  lines  a  large 
portion  of  their  car  equipment  must  go  back  empty  from 
New  Orleans  to  northern  terminals,  a  distance  of  between 
five  and  six  hundred  miles ;  and  the  further  fact  that  during 
about  six  months  of  the  year  there  is  little  or  none  of  thia 
freight  for  the  defendant  to  carry  from  these  interior  stations 
to  New  Orleans.  To  northern  and  eastern  mills  and  markets 
these  elements  are  a  large  surplus  of  north-bound  returning 
empty  cars  in  which  the  cotton  may  be  hauled  over  the  lines 
of  the  Illinois  Central  Bailroad  and  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway,  that  can  not  be  otherwise 
employed,  and  which,  if  not  used  in  this  manner,  would  be^ 
to  a  large  extent,  a  source  of  heavy  and  dead  expense  to 
these  companies ;  a  joint  through  rate  for  this  cotton  from 
Cairo  and  Cincinnati  north  and  east  with  connecting  rail 
carriers  in  percentage  proportions  for  a  long  haul  to  north- 
em  and  eastern  mills  and  markets  in  which  there  is  employ- 
ment found  for  a  portion  of  their  cars  in  the  prosecution  of 
their  business  and  over  lines  where  freight  rates,  on  account 
of  the  volume  of  the  traffic,  are  much  lower  upon  property 
generally  than  in  the  southern  States ;  a  fierce  competition 
with  other  rail  and  water  lines  in  many  instances  contending 
for  the  business;  and  the  further  fact  that  it  is  a  kind  of 
business  out  of  which  something  may  in  this  manner  be 
made  by  the  carriers  in  the  use  of  their  cars  and  which  they 
do-not,  therefore,  feel  at  liberty  to  decline. 

Do  these  elements  and  considerations  justify  the  difference 
in  these  rates? 

The  difference  between  a  local  rate  of  a  railroad  on  a  com- 
paratively short  haul,  graded  at  stations,  generally,  according 
to  distance,  and  on  the  other  hand,  of  a  joint  or  through  rate 
upon  a  long  haul,  made  by  percentages  charged  by  a  number 
of  connecting  lines,  was  considered  by  the  Commission  in 
the  case  of  W.  B.  Farrar  &  Company  against  the  East  Ten- 
nessee, Virginia  &  Georgia  Bailroad  Company,  1  I.  O.  C» 
Bep.  487,  and  it  was  there  said  by  the  Commission : 
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''  It  is  a  very  familiar  rale  in  the  transportation  of  freight 
by  railroads  and  has  become  axiomatic  that  while  the  aggre- 
gate charge  is  continually  increasing  the  further  the  freight 
is  carried,  yet  the  rate  per  ton  per  mile  is  constantly  growing 
less  all  the  time.  In  consequence  of  the  existence  of  this 
rule  the  increase  of  the  aggregate  charge  continues  to  be  less 
in  proportion  every  hundred  miles  after  the  first,  arising  out 
of  the  character  and  nature  of  the  service  performed  and 
the  cost  of  service ;  and  thus  it  is  that  staple  commodities 
and  merchandise  are  enabled  to  bear  the  charges  of  trans- 
portation from  and  to  the  most  distant  portions  of  our  coun- 
try. Examples  showing  the  universality  of  this  rule  may  be 
seen  in  the  tariffs  of  railroad  companies  generally  in  the 
United  States,  where  their  length  is  sufficient  to  admit  of 
its  application.  .  .  .  The  Act  to  regulate  commerce,  so 
far  from  throwing  hampering  restrictions  or  obstacles  in  the 
way  of  the  operation  of  this  salutary  rule,  gives  it  all  the 
benefit  and  aid  of  its  sanction  and  safeguards  by  providing 
that  the  carrier  shaU  be  entitled  to  receive  a  reasonable  com- 
pensation for  the  service  performed,  upon  open  pubUshed 
rates,  against  which  no  competitor  can  take  advantage  by 
allowing  shippers  secret  rebates  and  drawbacks  in  order  to 
get  the  business." 

To  same  effect  see  Business  Men's  Association  of  Minne- 
sota against  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company,  2  I.  C.  C.  Rep.  67. 

In  the  discussion  of  through  rates  in  the  case  of  the  Mil- 
waukee Chamber  of  Commerce  against  the  Flint  &  Pere 
Marquette  Railway  Company  et  als.,  2  I.  C.  C.  Rep.  553,  the 
Commission  said : 

"A  rate  is  none  the  less  a  through  rate  when  freight  is 
shipped  upon  a  through  bill  of  lading  from  the  point  of  ori- 
gin to  destination,  accompanied  by  a  way-bill  showing  the 
route  over  which  it  is  to  go,  with  the  percentages  of  all  the 
other  Hues  set  forth  on  the  way-bill,  because  the  initial  car- 
rier charges  its  local  rate  as  part  of  the  total  rate,  and  the 
remaining  lines  charge  an  agreed  rate  made  by  percentages. 
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It  may  occur  where  the  freight  is  shipped  under  a  through 
bill  of  lading  from  the  point  of  origin  to  the  final  destination 
and  has  to  pass  over  ten  or  a  dozen  different  lines  of  rail- 
road, and  several  of  these,  or,  for  that  matter,  each  of  these 
roads  may  charge  its  local  rate,  and  still  the  total  rate  is  a 
through  rate.  As  through  rates  are  made  by  the  American 
system  of  roads,  agreed  percentages  of  the  total  rate  consid- 
erably less  in  amount  than  the  local  rates  of  the  respective 
roads  receiving  such  percentages  are  usually  a  leading  fea- 
ture of  such  through  rates,  and  it  is  eminently  proper  as  a 
general  rule  that  this  should  be  so.  This  rule  is  illustrated 
in  the  percentages  received  by  the  defendants  and  their  con- 
necting lines  east  of  Milwaukee  of  the  proportion  of  23 
cents  per  hundred  pounds  of  the  Minneapolis  rate,  as  well 
as  their  percentages  of  the  25^  cents  per  hundred  pound  rate 
on  shipments  of  freight  originating  at  Milwaukee.  But,  as 
we  have  already  stated,  it  is  not  necessary  that  this  shotdd 
be  so  in  order  to  constitute  a  through  rate. 

^'Through  rates,  like  any  other  agreements  that  parties 
competent  to  contract  may  make,  admit  of  very  great  variety 
in  the  forms  they  may  assume.  In  one  shape  or  another  they 
are  in  very  general  use  upon  the  American  roads,  and  in  the 
case  of  long  hauls  are  one  of  the  necessities  of  the  situation. 
Commerce  and  trade  require  it  and  competition  compels  it. 
Such  rates,  when  reasonable  and  fairly  adjusted  in  their  rela- 
tion to  local  business,  are  greatly  favored  in  the  law  because 
they  furnish  cheapened  rates  and  greater  facilities  to  the 
public,  while,  at  the  same  time,  they  give  increased  employ- 
ment and  earnings  to  a  large  number  of  carriers." 

A  proportion  of  a  through  rate  charged  by  one  carrier 
upon  a  long  haul  of  the  freight,  whether  it  be  called  an 
"arbitrary"  or  a  "percentage,"  may  well  be  considerably 
less  than  a  local  rate  charged  by  the  same  carrier  for  the 
same  distance  over  its  line. 

In  stating  the  rules  governing  through  and  local  rates,  in 
the  case  of  the  Business  Men's  Association  of  Minnesota 
against  the  Chicago  &  North- Western  Railway  Company^  2 
I.  C.  C.  Bep.  83,  84,  the  Commission  said : 


N.  0.  COT.  EX.  V.  ILL.  C.  R.  CO.,  ET  ALS.;  SAME  V.  OTHER  RY.  COS.   561 

"  We  have  also  had  occasion  to  consider  the  subject  of  the 
rate  per  ton  per  mile  decreasing  for  the  greater  distance,  as 
insisted  on  here,  and  we  have  held,  as  we  have  found,  that 
while  this  is  one  of  the  incidents  or  elements,  and,  indeed, 
may  be  said  to  be  a  rule  in  the  case  of  joint  rates  on  long 
hauls  or  through  rates  on  long  hauls,  unless  modified  by 
exceptional  conditions  of  transportation,  yet  that  it  can  not, 
as  a  rule,  be  considered  as  a  test  in  railroad  operations  in  the 
case  of  local  rates.  The  rates  in  question  are  the  local  rates 
of  the  Chicago  &  North-Westem  Railway  Company  at  aU  its 
stations  from  Chicago  to  St.  Peter." 

The  "arbitrary,"  as  it  is  called,  of  the  Illinois  Central 
Bailroad  Company,  being  its  local  rate  from  interior  points 
to  Cairo,  is,  in  most  respects,  not  very  considerably  different 
from  the  rates  from  these  points  to  New  Orleans,  according 
to  distance.  The  proportion  of  the  through  rate  it  receives 
north  of  Cairo,  while  somewhat  larger  in  proportion  to  the 
distance  than  that  of  the  connecting  lines  with  which  it  pro- 
rates, is  not  greater,  in  most  instances,  than  is  the  percent- 
age allowed  to  the  initial  line  which  originates  the  business. 
If  it  should  be  contended  that  rates  on  cotton  from  the  inte- 
rior stations  of  the  lines  of  the  Southern  Division  of  the 
Illinois  Central  Bailroad  Company  to  Cairo,  and  the  like 
rates  on  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Bail- 
way  to  Cincinnati,  should  be  made  the  same  according  to 
distance  as  from  the  same  points  to  New  Orleans,  and  this 
would  certainly  be  the  most  plausible  form  in  which  the  com- 
plainant's complaint  could  be  placed,  we  do  not  see  how  this 
could  be  done,  because  the  differences  now  existing  between 
these  rates  seem  to  be  substantially  accounted  for  in  the 
different  circumstances  and  conditions  under  which  the  ser- 
vice is  performed. 

No  through  rates  on  cotton  irom  interior  points  in  Missis- 
sippi via  New  Orleans,  rail  and  water,  by  way  of  either  of 
defendants'  lines  to  eastern  points  have  been  filed  with  the 
Commission.  Whether  this,  in  each  instance,  has  been  due 
to  the  fact  that  the  defendant  rail  carriers  of  this  class  of 
freight  to  eastern  points  could  agree  among  themselves  on 
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through  rates,  and  could  not  agree  on  such  through  rates 
with  the  water  lines  at  New  Orleans,  or  whether  it  has  been 
due  to  the  fact  that  shippers  east  of  the  Mississippi,  in  many 
instances,  preferred  to  ship  their  cotton  in  this  manner  to 
eastern  mills,  and  in  some  cases  to  eastern  ports  for  export,  or 
whether  it  has  been  due  to  the  fact  that  this  to  some  extent 
may  have  been  considered  the  most  direct  route  for  the  car- 
riage of  freight,  all  rail,  to  eastern  points,  the  evidence  does 
not  show,  except  in  the  case  of  shippers  and  business  men 
at  Meridian  and  Greenville,  who  testified  very  generally  that 
the  shippers  in  that  part  of  the  country  preferred  to  send 
their  cotton  all  rail  to  Atlantic  ports  instead  of  by  New  Or- 
leans. Such  through  tariffs  via  New  Orleans,  rail  and  water^ 
have  been  filed  with  the  Commission  by  the  Southern  Pacific 
Company,  which  has  an  associated  line  of  steamships  making 
continuous  carriage  of  cotton  on  through  rates,  rail  and 
water,  from  Texas  and  Louisiana  points  to  eastern  points. 
The  defendants  in  these  cases  have  no  such  associated  lines 
of  steamers.  The  Commission,  as  we  have  decided,  has  no 
authority  under  the  Act  to  regulate  commerce  to  compel  rail- 
road companies  to  enter  into  joint  arrangements  with  other 
carriers,  by  rail  or  by  water,  for  through  carriage  at  through 
rates.  The  Commission  has  further  decided  that  the  fact 
that  a  railroad  company  makes  such  joint  arrangements  for 
one  of  its  branches  does  not  charge  it  with  unjust  discrim- 
ination for  refusing  to  make  identical  arrangements  on  other 
parts  of  its  system  when  it  appears  that  from  such  other 
parts  of  its  system  it  actually  makes  through  arrangements 
by  a  more  direct  route  and  at  the  same  rates  which  are  pre- 
sumptive of  equal  convenience  to  shippers.  (See  In  the 
Matter  of  Joint  Water  and  Bail  Lines,  2  I.  C.  C.  Bep.  646). 

The  tariffs  of  the  independent  water  lines  from  New 
Orleans  to  New  York,  Boston,  and  other  eastern  points  on 
cotton  have  not  been  filed  with  the  Commission  and  there  is 
no  requirement  of  law  that  they  should  be.  For  this  reason 
we  are  able  to  know,  to  some  extent,  what  these  rates  are, 
only  from  other  sources,  and  then  not  in  a  manner  to  make 
it  absolutely  conclusive.    The  evidence  in  this  case  tends 
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strongly  to  show  that,  although  through  rates  are  not  made 
from  interior  points  in  Mississippi  via  New  Orleans,  rail  and 
water,  to  New  York,  Boston,  and  other  eastern  points,  yet, 
that  upon  the  combination  of  the  rail  rate  from  these  interior 
points  to  New  Orleans  added  to  the  water  rate  from  New 
Orleans  to  these  eastern  points,  that  by  whichever  route  the 
cotton  goes  the  rate  may  be  practically  much  the  same  either 
way ;  and  that  the  rail  rates  from  these  interior  points  to 
eastern  mills  and  cities  are  made  in  competition  with  the 
rail  rate  to  New  Orleans  with  the  water  rate  added  from  New 
Orleans  to  such  eastern  cities  and  points.  The  water  rate 
from  New  Orleans  for  export  and  to  eastern  points  by  ves- 
sels, running  independent  of  and  not  connected  with  any 
rail  line  by  continuous  carriage,  is  a  matter  of  which,  of 
course,  the  Commission  has  no  jurisdiction.  They  are  car- 
riers who  are  independent  of  the  statute.  Nearly  all  the 
cotton  carried  to  New  Orleans  goes  there  for  export.  It  is 
obvious,  we  think,  that  the  rail  carriers,  the  defendants  in 
this  case,  have  made  their  rates  from  the  interior  points  in 
Mississippi  largely  to  meet  this  competition  of  the  water 
lines  from  New  Orleans,  coastwise,  east,  or  for  export,  and 
that  for  this  traffic  there  is  a  fierce  competition  between  these 
long  contending  lines  of  transportation.  To  obtain  it  the 
vessel  service  may  possibly  give  secret  rebates  with  impun- 
ity, while  the  rail  carriers  can  do  nothing  of  the  kind,  with- 
out incurring  the  severe  penalties  of  a  violated  statute.  To 
obtain  it,  the  vessel  service  is  not  required  to  publish  any 
rates  and  may  therefore  give  secret  rates,  while  the  rail  car- 
riers are  obliged  to  publish  their  rates. 

While  New  Orleans,  therefore,  has  the  advantage  of  these 
water  lines  with  ocean  rates  combined,  it  labors  under  the 
disadvantage  that  some  of  these  water  lines  and  the  rail  car- 
riers having  the  most  direct  routes  to  Atlantic  seaports  and 
eastern  points,  so  far  as  cotton  from  the  interior  of  Missis- 
sippi is  concerned,  are  in  direct  competition  with  each  other 
for  the  carriage  of  the  freights,  and  although  in  addition  to 
its  other  advantages  New  Orleans  has  its  fine  market,  its 
proximity  to  deep  water  and  to  the  ocean,  yet  it  is  also  true 
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that  a  large  portion  of  this  cotton  is  carried  all  rail  to  Atlantic 
ports,  and  thence  to  eastern  cities  by  lines  running  east  and 
west,  which  neither  begin  nor  end  at  New  Orleans,  but  have 
their  terminal  points  at  Atlantic  seaports,  on  the  one  hand, 
and  in  the  far  interior,  on  the  other,  or  still  by  other  carriers, 
all  rail,  to  eastern  mills,  markets,  and  Atlantic  ports.  We 
only  state  what  is  matter  of  general  knowledge  and  of  which 
we  are  bound  to  take  notice  when  we  say  that  at  these  interior 
cities  and  towns  there  are  agents  of  American  and  European 
spinners  bidding  for  and  buying  this  cotton  for  Pall  River 
mills  and  other  American  mills,  for  Liverpool,  Bremen,  Ham- 
burgh, Rotterdam,  Havre,  Barcelona,  and  other  European 
markets.  These  buyers,  of  course,  have  their  voice  as  to  the 
routes  by  which  this  cotton  shall  be  shipped,  as  well  as  the 
carriers  who  transport  it.  Under  such  conditions  and  cir- 
cumstances it  is  absolutely  impossible,  in  the  nature  of 
things,  for  New  Orleans  to  receive  all,  or  practicaUy  aU,  of 
this  cotton.  That  New  Orleans  receives  so  much  of  it  as  it 
does  receive,  making  it  the  first  cotton  market  in  the  United 
States  and  a  port  at  which  more  cotton  is  received  than  any 
other,  is  itself  conclusive  evidence  of  its  great  advantages 
and  of  the  energy  and  capacity  of  its  business  men. 

Now,  when  a  comparison  is  attempted  between  the  rate 
per  ton  per  mile  on  a  comparatively  short  haul  from  one  of 
these  interior  points  in  the  State  of  Mississippi  to  New  Or- 
leans on  cotton,  as  compared  with  the  rate  per  ton  per  mile 
on  the  long  haul  from  the  same  interior  points  to  eastern 
cities  and  mills,  as  is  done  by  the  complainant  in  this  pro- 
ceeding, the  fact  is  overlooked  that  this  standard  of  compar- 
ison is  one  that  omits  important  considerations.  Suppose 
the  rate  per  ton  per  mile,  for  instance,  from  Meridian  or 
Aberdeen,  all  rail,  to  Boston  points  is  compared  with  tbo 
rate  per  ton  per  mile  on  cotton  carried  from  Meridian  bj 
rail  to  New  Orleans  and  from  New  Orleans  by  water  lines 
to  Boston  points;  then  the  standard  of  comparison  of  the 
rate  per  ton  per  mile,  according  to  distance,  would  seem  to 
be  one  that  would  be  more  nearly  approaching  jostioe  and 
fairness,  and  in   this  supposed  case  it  would,  perhaps,  be 
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found  to  be  not  greatly  diflferent  by  one  route  from  what  it 
is  by  the  other,  although,  as  a  matter  of  fact,  perhaps,  noth- 
ing connected  with  transportation  is  better  established  than 
that  the  transportation  by  the  water  lines  of  heavy  freight, 
like  cotton,  can  be  made  much  more  cheaply,  so  far  as  cost 
of  transportation  is  involved,  than  by  all-rail  lines ;  and  we 
have  several  times  held  that  rail  carriers  may  meet  the  com- 
petition of  water  lines  where  this  is  large,  active,  and  of  con- 
trolling force  rather  than  sustain  the  loss  of  going  entirely 
out  of  the  business. 

In  the  case  of  the  New  Orleans  Cotton  Exchange  against 
the  Cincinnati,  New  Orleans  &  Texas  Pacific  Bailway  Com- 
pany, 2  I.  C.  C.  Rep.  382,  383,  the  Commission  said : 

*^Tlie  sole  cause  of  this  falling  off  in  the  proportion  of 
the  crop  annually  received  at  that  city  (New  Orleans),  the 
Cotton  Exchange  finds  in  the  alleged  cotton-rate  discrimina- 
tions made  by  the  defendants  against  New  Orleans,  divert- 
ing, as  is  claimed,  a  part  of  its  cotton  business  to  eastern 
cities.  In  urging  this  view  the  complainant  apparently  takes 
no  account  of  the  comparatively  recent  construction  of  sev- 
eral all-rail  lines  of  transportation  from  Meridian  and  other 
cotton-shipping  points  to  eastern  ports  and  markets,  nor  of 
the  construction  of  railroad  lines  connecting,  through  the 
ports  of  Virginia,  Georgia  and  the  Carolinas,  with  water  lines 
to  such  ports  and  markets  or  foreign  ports.  In  thus  assign- 
ing a  cause  for  a  change  or  modification  in  the  direction  of 
cotton  traffic  and  movement  no  account  is  taken  of  extended 
facilities  or  improved  methods.  Through  these,  cotton  is 
compressed  at  interior  towns,  railroad  stations,  and  in  tran- 
sit. When  not  yet  on  its  way  to  market  the  price  it  is  to 
bring  may  be  made  available  on  through  bills  of  lading, 
domestic  or  foreign,  at  the  county  town  next  to  the  cotton 
field.  Such  facilities  and  accommodations  were  formerly  to 
be  obtained  only  in  New  Orleans  or  some  other  of  the  larger 
cities.  That  city  is  not  the  place  of  manufacture  or  ultimate 
destination  of  the  cotton  received.  It  is  carried  there  for 
distribution — to  be  forwarded.  Like  other  business  this  is 
largely  controlled  and  directed  by  economy  in  time  and  cost. 
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Any  estimate  is  faulty  which  does  not  include  these  new 
conditions  among  the  causes  influencing  the  movements  of 
cotton  in  the  past  fifteen  years." 

These  conclusions,  as  there  stated,  apply  with  great  force 
to  the  main  question  in  the  present  cases. 

And  again,  in  the  same  case,  the  Commission  said : 

''  It  is  as  nearly  settled  as  anything  relating  to  railroad 
charges  can  be,  that  under  like  conditions  freight  can  be 
profitably  carried  long  distances  at  rates  proportionately 
lower  than  short  distances.  The  movement  of  freight  short 
distances  is  necessarily  by  local  trains  with  frequent  stops, 
and  is  much  more  expensive  than  movement  by  through 
trains  over  long  lines.  There  are  some  items  of  cost,  such 
as  loading  and  unloading,  which  are  common  to  long  and 
short  hauls,  and  which  make  a  considerable  item  in  the  cost 
of  carrying  short  distances,  but  become  very  slight  when 
apportioned  on  business  over  long  lines. 

"  The  rule  of  equal  mileage  rates  asked  for  would  often 
prevent  legitimate  competition  and  frequently  give  a  monop- 
oly in  transportation  to  the  best  and  shortest  road.  Enforce 
the  equal  mileage  I'ate  asked  for  at  Shreveport,  and  not  a 
bale  of  cotton  would  pass  over  the  Vicksburg  4  Shreveport 
road  to  New  Orleans,  for  the  Texas  Pacific,  bein^  81  miles 
the  shorter  route,  would  take  the  freight.  The  mileage  rate 
over  it  would  be  $7.48  less  on  the  car-load.  Put  it  in  force 
at  Meridian  and  not  a  bale  of  cotton  would  go  east  over  the 
defendant  roads.  The  East  Tennessee,  Virginia  &  Gteorgia, 
being  200  miles  the  shorter  route,  would  take  the  freight 
$24.24  lower  per  car-load  than  its  longer  rival  under  the 
equal  mileage  rate.  In  view  of  such  results  the  equal  mile- 
age rate  rule  insisted  upon  by  complainants  must  be  refused." 

According  to  the  rule  contended  for  by  the  petitioner, 
namely  the  distance  rate,  or  rate  per  ton  per  mile,  as  a  mle 
of  comparison  as  to  what  these  relative  rates  should  be,  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company 
could  carry  no  cotton  from  Meridian  except  such  as  it  carried 
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to  New  Orleans.  That  carrier  would  be  precluded  from 
availing  itself  of  traffic  over  its  own  line  and  that  of  its  con- 
necting Unes  via  Cincinnati  to  northern  and  eastern  mills 
and  Atlantic  ports,  and  the  shippers  along  its  lines  would 
also  be  precluded  from  availing  themselves  of  this  outlet  for 
their  production,  no  matter  how  much  they  might  desire  to 
do  so.  As  a  consequence.  New  Orleans  would  enjoy  a 
monopoly  of  this  business.  According  to  that  rule,  if  any  of 
this  cotton  went  to  any  Atlantic  port  at  all,  or  northern  or 
eastern  mills,  from  Meridian,  it  must  go  by  the  East  Tennes- 
see, Virginia  &  Georgia  Railway  Company  via  Brunswick, 
Georgia,  and  would  be  trivial  in  amount ;  and  even  by  this 
shortest  rail  route  from  Meridian  to  an  Atlantic  port,  accord- 
ing to  this  rule,  that  road  would  be  practically  out  of  the  busi- 
ness. It  is  equally  true  that,  according  to  the  same  rule  con- 
tended for  by  petitioners,  the  Illinois  Central  Railroad  Com- 
pany could  haul  very  little  of  the  cotton  along  its  line  other- 
wise than  to  New  Orleans,  except  from  the  extreme  northern 
part  of  the  State  of  Mississippi,  and  New  Orleans  would 
enjoy  a  monopoly  of  that  business. 

Such  a  result,  if  accomplished,  would  materially  nullify 
the  usefulness  of  the  markets  at  interior  towns  and  cities  for 
cotton  and  of  the  compresses  built  at  these  towns,  would 
deprive  the  producers  of  cotton  in  the  interior  of  the  compe- 
tition afforded  by  many  markets  and  long  contending  lines 
of  transportation,  and  would  paralyze  to  a  large  extent  the 
usefulness  of  important  rail  lines,  depriving  them  of  large 
sources  of  revenue  to  which  they  are  fairly  entitled. 

In  view  of  the  competition  of  the  water  lines  surrounding 
this  traffic  on  the  Mississippi  river  and  its  navigable  tributa- 
ries, and  at  Gulf  and  Atlantic  ports,  together  with  associated 
railway  lines  in  some  instances,  and  independent  railway 
lines  in  others,  and  the  difference  between  short  hauls  of  the 
cotton  to  some  of  these  ports  and  exceedingly  long  hauls  to 
others,  each  in  different  directions,  the  observation  made  by 
the  Commission  in  the  case  of  the  Detroit  Board  of  Trade 
against  The  Grand   Trunk   Railway  of  Canada  and  others 
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(2  I.  C.  C.  Bep.  321),  would  not  seem  to  be  inappropriate : 
''It  is  not  a  service  of  preference  to  mere  individuals  or 
localities,  but  it  is  in  a  very  large  part  the  through  carrying 
trade  of  the  continent."  It  is  the  staple  product  of  the 
country,  and  has  been  for  a  long  time.  It  stands  on  the 
same  footing  as  freight  with  grain  and  other  necessaries  of 
life.  It  seeks  the  markets  and  spinners  of  the  world  by 
these  various  and  contending  lines  of  transportation.  It  is 
an  article  of  coarse  fabric  and  compact  bulk  and  therefore 
entitled  to  a  low  rate.  It  is  to  the  interest  of  the  producer, 
as  well  as  of  the  consumer,  that  all  these  lines  should  be  per- 
mitted to  participate  in  the  competition  for  its  carriage, 
thereby  increasing  its  price  to  the  producer  and  cheapening 
the  cost  of  carriage,  and,  at  the  same  time,  allow  these  car- 
riers the  benefit  that  they  can  respectively  reap  from  its  car- 
riage. It  is  a  subject  that  can  be  dealt  with  only  upon  broad 
lines,  and  not  from  narrow  considerations. 

It  may  be  true  that  the  all-rail  carriers  from  these  local 
points  in  Mississippi  make  their  rates  on  cotton  to  eastern 
points  in  competition  with  the  water  Unes  from  New  Orleans 
lower  than  the  water  lines  do ;  but  this  we  do  not  know  and 
cannot  know  because  the  tariffs  of  the  water  lines  are  not  filed 
with  us,  and  these  water  lines  can  give  rebates  and  prefer- 
ences to  individuals  at  will,  as  they  may  see  proper.  To 
meet  such  conditions  of  competition  it  is  one  of  the  inevit- 
able consequences  of  the  situation  that  the  rail  carriers  whose 
lines  extended  to  Atlantic  ports  and  not  to  New  Orleans,  and 
who  desire  to  participate  in  this  traffic,  such  as  the  defend- 
ants and  the  East  Tennessee,  Virginia  &  Georgia  Bailroad 
Company  and  others  should  find  it  necessary  to  make  their 
rates  on  its  transportation  as  low  as  possible  in  order  to  get 
any  share  of  the  business.  And  on  the  other  hand,  it  is  bat 
natural,  and  to  some  extent  may  be  necessary,  that  railway 
lines,  like  the  Illinois  Central  Bailroad  Company  and  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company, 
having  no  associated  line  of  steamers  at  New  Orleans,  like 
the  Southern  Pacific  Company,  may  find  it  necessary  to  make 
their  proportion  of  the  through  rate  from  local  pointB  in 
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Mississippi  to  eastern  ports  and  mills  as  low  as  possible  in 
order  to  get  as  much  of  the  carrying  business  of  this  cotton 
as  they  respectively  can  over  their  lines,  and  to  accommodate 
shippers  and  buyers  who  desire  to  send  their  cotton  by 
their  routes. 

Unless  the  rail  carrier  has  an  associated  line  of  vessels  for 
the  continuous  carriage  of  freight  to  final  destination  beyond 
the  port  of  New  Orleans,  the  service  of  the  rail  carrier  ter- 
minates when  it  has  delivered  the  freight  at  New  Orleans ; 
and  if  the  freight  is  taken  at  New  Orleans  for  ocean  carriage 
to  final  destination  by  independent  vessel  carriage,  then  we 
have  no  authority  to  prevent  that  vessel,  in  the  shape  of  a 
rebate,  from  refunding  to  the  shipper  the  cost  of  compressing 
the  cotton.  There  seems  to  be  but  one  instance  in  which 
the  compress  charge  on  cotton  compressed  at  Meridian  or 
at  stations  along  the  line  of  the  Illinois  Central  Bailroad 
Company  is  refunded  to  the  shipper,  and  that  is  where  it  is 
carried  to  New  Orleans  for  export  by  one  or  the  other  of 
these  rail  carriers,  and  then  it  is  refunded  to  the  shipper  by 
the  ship  which  takes  the  cotton  for  a  foreign  destination. 

The  method  of  hauling  uncompressed  cotton  to  New  Or- 
leans in  box  cars  instead  of  upon  flat  cars  seems  to  be  one 
that  has  its  compensating  advantages  to  the  producer,  as  well 
as  to  the  carrier,  inasmuch  as  it  saves  the  producer  charges 
for  storage  at  New  Orleans  and  the  delays  of  the  market, 
while  it  protects  the  carrier  against  the  risk  of  fire  in  transit. 
We  are  asked  to  require  this  carrier  to  haul  uncompressed 
cotton  to  New  Orleans  in  flat  cars,  but  for  reasons  stated  we 
can  not  do  this.  This  is  a  matter  relating  to  the  physical 
operation  of  the  road,  and  we  can  not  require  the  carrier  to 
enter  upon  a  method  of  transportation  that  involves  greater 
risk  to  it  in  the  carriage  of  freight,  while,  at  the  same  time, 
it  imposes  upon  the  shipper  expense  and  delay  in  preparing 
his  products  for  market  or  for  farther  shipment  to  final  des- 
tination. 

The  rate  is  the  same  whether  the  carrier  carries  the  uncom- 
pressed cotton  in  a  box  car  or  on  a  flat  car,  and  as  the  car- 
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rier  can  carry  more  than  twice  as  mucli  uncompressed  cotton 
on  a  flat  car  than  in  a  box  car,  it  is  obvious  that  it  would  be 
cheaper  to  the  carrier,  if  this  view  of  the  matter  alone  were 
considered,  to  carry  uncompressed  cotton  on  a  flat  car  than 
in  a  box  car.  In  addition,  however,  to  the  considerations 
already  named,  of  the  risk  arising  from  fire  and  dampness 
caused  by  rain,  and  delay  in  consequence  thereof,  as  to 
uncompressed  cotton  when  carried  on  a  flat  car,  there  is  the 
advantage  to  the  carrier  of  more  return  loads  in  a  box  car 
than  on  a  flat  car;  and  this  last,  in  the  practical  operation  of 
railroads,  is  a  very  important  feature ;  for,  no  matter  how 
able  and  excellent  the  management  of  a  line  of  railroad  may 
be,  there  will  always  be  a  large  percentage  of  returning 
empty  cars  on  long  hauls  without  loads,  and  where  these  can 
have  return  loads  to  any  extent,  such  freight  can  be  moved 
correspondingly  cheaper  by  the  carrier,  and  is  so  much  made 
as  against  a. dead  loss  on  hauling  the  returning  cars  empty. 
In  either  event,  however,  as  the  rate  is  the  same  whether  the 
uncompressed  cotton  is  hauled  in  a  box  car  or  on  a  flat  car, 
it  does  not  appear  that  the  petitioner  or  the  city  of  New 
Orleans  sustains  any  damage  by  the  carrier  adopting  one 
method  in  preference  to  the  other,  especially  as  it  is  not 
shown  by  the  evidence  that  all  the  cotton  from  the  cotton- 
growing  region  which  is  transported  to  New  Orleans  by  these 
carriers  is  not  carried  through  with  sufficient  promptness  for 
the  demands  of  the  market  and  export. 

We  come  now  to  consider  the  question  made  as  to  the 
difference  between  rates  on  compressed  cotton  and  cotton 
uncompressed  carried  by  the  defendant,  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Bailway  Company,  from  Meridian 
to  New  Orleans.  It  appears  that  such  cotton  is  not  com- 
pressed at  Meridian  to  be  shipped  to  New  Orleans  except 
chiefiy  for  export,  or  to  a  small  extent,  to  eastern  mills  and 
Atlantic  ports  via  New  Orleans ;  in  either  event  a  very  long 
haul.  The  compressing  of  cotton  is  a  very  important  and 
valuable  feature  of  its  transportation,  especially  for  long 
hauls,  both  to  the  shipper  and  the  carrier,  and  as  to  such 
long  hauls,  upon  anything  like  rates  that  will  carry  the  oot- 
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ton  to  far  distant  markets,  it  is  indispensably  necessary. 
Neither  the  foreign  ship  nor  the  coastwise  steamer  will 
receive  cotton  for  carriage  unless  it  is  compressed.  Nor  can 
the  rail  carrier  transport  cotton  to  far  distant  markets  or 
ports  upon  any  schedule  of  rates  which  the  shipper  could 
afford  to  pay,  unless  it  is  compressed  at  the  point  of  origin 
of  the  freight  or  in  transit.  It  is  therefore  a  necessary  prep- 
aration of  cotton  for  a  long  haul.  When  thus  prepared  the 
carrier  may  justly  and  reasonably  make  a  considerably  lower 
rate  on  compressed  than  on  uncompressed  cotton.  Experi- 
ence has  shown  that  some  general  rule  applicable  to  what 
should  be  the  difference  between  the  rate  on  compressed  and 
uncompressed  cotton  should  be  announced.  We  have  been 
xippealed  to  by  the  parties  to  these  proceedings  to  declare 
what  such  rule  should  be,  and  the  facts  seem  to  call  for  an 
expression  of  our  views  on  this  subject.  The  conclusion  we 
have  reached  is  that  the  rail  carriers  engaged  in  interstate 
carriage  of  cotton  can,  for  the  present,  find  no  better  or 
fairer  rule  than  that  the  difference  in  the  rate  between  com- 
pressed and  uncompressed  cotton  should  be  the  actual  and 
necessary  cost  of  compression.  This  rule  gives  the  shipper 
the  benefit  of  the  lower  rate  to  the  exact  extent  of  the 
expense  he  has  incurred  in  the  necessary  packing  of  his 
freight  by  a  compress  for  the  long  haul,  and  to  the  carrier  it 
gives  the  benefit  of  the  additional  space  in  the  cars  on  freight 
thus  prepared.  The  difference  in  the  rate  upon  the  two 
classes  of  freight,  compressed  and  uncompressed,  is  in  this 
way,  in  substance,  reasonably  and  justly  accounted  for  in  the 
difference  in  the  rate  charged  each  respectively. 

Some  expenses,  like  those  of  drayage,  storage,  and  in  case 
of  sales,  sampling  and  commissions,  are  unavoidable  at  a 
great  market  and  port  like  that  of  New  Orleans,  and  while 
there  is  evidence  that  these  are  much  objected  to  by  shippers 
at  Meridian  and  Greenville,  we  have  not  found  it  necessary 
in  the  conclusions  we  have  reached  which  di8po8et>f  these  pro- 
ceedings, to  pass  upon  the  reasonableness  of  these  expenses 
and  charges  at  New  Orleans. 

Having  disposed  of  the  other  and  more  general  questions 
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involved  in  these  cases,  there  yet  remains  to  be  considered 
one  other,  and  that  is,  whether  these  rates  are  relatively  rea- 
sonable and  just  from  points  in  the  States  of  Mississippi 
and  Tennessee  to  New  Orleans. 

As  we  have  already  stated,  they  are  in  substance  much  the 
same  as  those  charged  by  railroads  generally  in  the  south- 
ern States  for  similar  services.  That  they  are  considerably 
higher  than  the  rates  in  the  States  north  of  the  Potomac  and 
Ohio  rivers  and  east  of  the  Mississippi  river,  is  undoubtedly 
true.  But  the  causes  of  this  have  several  times  been  referred 
to  by  the  Commission,  and  latterly  in  its  Third  Annual 
Bepoii,  page  46.  As  to  the  effect  of  water  competition  on 
rates  in  the  southern  States,  see  First  Annual  Report  of  the 
Interstate  Commerce  Commission,  pp.  16,  41.  We  find  that, 
under  all  the  circumstances  and  conditions  surrounding  the 
traffic  in  the  case  of  the  Illinois  Central  Bailroad  Company 
and  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company,  these  rates  are  in  substance  relatively  reasonable 
and  just,  with  a  few  exceptions  hereinafter  named  at  certain 
points  on  the  lines  of  the  railroads  where  there  is  no  com- 
petition by  water  carriers.  In  these  instances  there  are  rela- 
tive differences  in  cotton  rates,  which  we  do  not  think  ought 
to  exist  and  which  go  also  to  their  reasonableness.  For  exam- 
ple :  The  rate  on  a  bale  of  compressed  cotton  from  Jackson^ 
Mississippi,  to  New  Orleans,  by  the  Illinois  Central  Bailroad 
Company,  a  distance  of  183  miles,  is  $2.00  per  bale,  while 
from  Meridian  to  New  Orleans,  a  distance  of  196  miles,  the 
rate  on  a  compressed  bale  of  cotton  is  $1.60.  Again,  the 
rate  on  an  uncompressed  bale  of  cotton  from  Jackson,  Mis- 
sissippi, to  New  Orleans,  on  the  Illinois  Central  Railroad,  is 
$2.25,  while  from  Meridian  to  New  Orleans,  on  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway,  the  rate  on  an 
uncompressed  bale  of  cotton  is  $2.15.  Upon  the  evidence  at 
that  time  before  us  in  the  case  of  the  New  Orleans  Cotton 
Exchange  against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  (see  2  I.  C.  C.  Rep.  375),  which 
really  only  involved  the  local  rate  on  cotton  from  Meridian 
to  New  Olreans,  we  decided  that  this  local  rate  on  unoom- 
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pressed  cotton  should  be  reduced  by  this  company  from  $2 
per  bale  to  $1.50  per  bale,  leaving  it  to  adjust  its  uncom- 
pressed rate  to  the  compressed  rate  then  ordered.  There- 
upon the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company  immediately  put  into  effect  a  rate  of  $1.50  per  bale 
on  compressed  cotton  from  Meridian  to  New  Orleans,  and  at 
the  same  time  reduced  its  rate  from  $2.25  per  bale  on  uncom- 
pressed cotton  between  the  same  points  to  $2.15  per  bale. 

The  entire  subject  of  all  these  respective  rates  is  now 
before  us,  and  after  the  best  and  most  careful  examination 
we  have  been  able  to  give  the  subject,  we  find  as  a  material 
fact  in  these  cases,  and  so  decide,  that  the  rates  on  compressed 
cotton  from  Jackson,  Mississippi,  and  Meridian,  Mississippi, 
to  New  Orleans,  should  be  the  same ;  and  that  the  rates  on 
uncompressed  cotton  from  Jackson,  Mississippi,  and  Merid- 
ian, Mississippi,  to  New  Orleans  should  be  the  same.  This, 
we  think,  is  obviously  true  and  that  they  need  to  be  adjusted 
upon  a  basis  somewhat  different  from  that  which  now  exists. 
We  find  as  a  matter  of  fact,  and  so  decide,  that  the  rate  on  a 
bale  of  compressed  cotton  from  Meridian  to  New  Orleans, 
at  present,  when  carried  over  the  line  of  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company,  may  be  as  much 
as  $1.65  per  bale,  and  not  more,  and  that  such  rate  is  a  rea- 
sonable and  just  rate.  We  further  find,  and  so  decide,  that 
a  rate  of  as  much  as  $2.15  a  bale  on  uncompressed  cotton 
from  Meridian  to  New  Orleans  carried  over  the  line  of  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company, 
and  not  more,  is  a  reasonable  and  just  rate  for  that  service. 
We  further  find,  and  so  decide,  that  a  rate  of  as  much  as 
$1.05  per  bale  on  compressed  cotton  from  Jackson,  Missis- 
sippi, to  New  Orleans,  carried  over  the  line  of  the  Illinois 
Central  Railroad  Company,  and  not  more,  is  a  reasonable 
and  just  rate  for  that  service.  We  also  find,  and  so  decide, 
that  a  rate  of  as  much  as  $2.15  per  bale  on  uncompressed 
cotton  from  Jackson,  Mississippi,  to  New  Orleans,  carried 
over  the  line  of  the  Illinois  Central  Railroad  Company,  and 
not  more,  is  a  reasonable  and  just  rate  for  that  service.  In 
thus  making  these  adjustments  we  have  been  influenced  by 
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what  we  find  to  be  their  relative  reasonableness  and  all  the- 
circnmstances  and  conditions  connected  with  and  surround* 
ing  the  traffic  as  well  as  the  service  performed  in  each 
instance.  We  find,  and  so  decide,  that  at  river  points  along, 
the  line  of  the  Illinois  Central  Bailroad  Company,  such  as 
Memphis  and  Yazoo  City,  where  it  is  compelled  to  meet  the 
competition  of  steamboats  on  navigable  rivers  at  such  points 
last  named,  it  may  make  such  reasonable  and  just  rates  as 
will  enable  it  to  compete  with  such  water  carriers  for  the  busi- 
ness of  carrying  cotton  from  these  points  to  New  Orleans  or 
to  eastern  mills  and  seaboard  points. 

The  relative  rates  on  cotton  at  other  stations  on  the  main 
line  of  the  Illinois  Central  Bailroad  Company  and  its- 
branches  are  referred  to  in  the  petition  and  have  received 
the  consideration  of  the  Commission.  Aberdeen  is  situated 
on  the  Canton,  Aberdeen  &  Nashville  railroad,  which  is  a 
short  branch  road  108  miles  in  length,  and  during  the  year 
1888  its  total  earnings  were  only  $108,110.12,  while  its  operat- 
ing expenses  during  the  same  year  were  $118,354.64,  leaving 
a  deficit  of  $10,244.52.  Parsons  is  a  station  on  the  Tazoo  &, 
Mississippi  Valley  Bailroad,  also  a  short  road  of  the  Illinois- 
Central  system,  which,  including  the  Lexington  branch,  is 
only  140  miles  in  length.  The  total  earnings  of  this  road 
during  the  year  1888  were  $186,606.13,  while  during  the  same 
period  its  operating  expenses  and  taxes  were  $199,311.23, 
leaving  a  deficit  of  $12,705.10.  No  doubt  the  main  line  was 
to  some  extent  benefited  by  the  traffic  from  the  branches,  but 
still,  taking  into  consideration  all  the  circumstances  and  con- 
ditions surrounding  the  traffic  and  the  rates  charged,  we  find 
these  rates  to  be  relatively  reasonable  and  just.  At  Durant, 
a  station  on  the  main  line  of  the  Illinois  Central  Bailroad, 
241  miles  from  New  Orleans,  and  Yaiden,  a  station  on  the 
main  line  261  miles  from  New  Orleans,  we  find  the  rates  to 
be  relatively  reasonable  and  just.  A  statement  of  the  rates 
from  these  points,  with  the  distances,  is  shown  in  a  table  in 
the  preceding  part  of  this  opinion  and  report. 

No  better  practical  proof  could  exist  of  the  fact  that  all. 
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these  rates  are  relatively  reasonable  and  just,  so  far  as  New 
Orleans  is  concerned,  than  is  the  result  that  the  bulk  of  the 
cotton  on  the  line  of  the  Illinois  Central  Bailroad  generally^ 
as  well  as  near  to  Memphis,  is  carried  to  New  Orleans  upon 
a  long  haul,  while  very  little  of  it  is  carried  to  Memphis  by 
this  carrier  upon  a  short  haul,  and  the  proportion  of  it 
carried  by  the  Illinois  Central  Bailroad  to  Memphis  and  all 
the  northern  and  eastern  mills  is  very  small  compared  with 
what  it  carries  to  New  Orleans.  It  is  obvious  that  New 
Orleans,  owing  to  the  advantages  of  its  position,  enjoys  in  a 
general  way  the  benefit  of  these  rates  to  an  extent  that  Mem- 
phis and  northern  and  eastern  miUs  can  not,  in  receipts  of 
cotton,  although  over  the  line  of  this  carrier  rates  are  made 
substantially  the  same  on  north-bound  as  upon  south-bound 
shipments  of  cotton  between  New  Orleans  and  Cairo.  It 
would  make  this  report  and  opinion,  already  unavoidably 
lengthy,  unnecessarily  long,  to  take  up  each  of  these  numer- 
ous stations  and  show  that  this  is  true,  as  could  easily  be 
done.  The  transportation  embarrassments  that  environ  this 
carrier  at  many  junction  points  along  its  line,  occasioned  by 
the  near  competition  of  the  Mississippi  river  in  conjunction 
with  rail  east  and  west  lines,  are  serious  indeed.  It  has 
already,  according  to  the  evidence,  practically  been  driven 
out  of  the  cotton-carrying  business  from  Memphis  by  the 
competition  of  the  Mississippi  river  and  of  the  Mississippi 
Valley  Bailroad  Company  to  New  Orleans. 

Now,  this  method  of  rate-making,  necessary  as  it  is  to 
the  business  of  this  carrier,  especially  at  junction  points,  in 
order  to  enable  it  to  participate  in  the  traffic  along  its  line 
against  the  competition  of  the  water  and  rail  carriers,  operat- 
ing in  effect  in  conjunction  with  each  other  upon  east  and 
west-bound  rail  lines  crossing  its  line,  might,  as  a  mere 
question  of  the  relative  reasonableness  of  rates  as  between 
points  on  its  line  such  as  Cairo  and  New  Orleans,  be  the 
subject  of  complaint  that  this  was  done  in  favor  of  New 
Orleans,  if  this  carrier  did  not  meet  this  phase  of  the  subject 
by  making  the  same  relative  rates,  substantially,  on  north- 
bound as  well  as  south-bound  cotton  transported  over  its 
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line.  But  this  it  has  done.  This  is  apparent  from  the  first 
and  second  tables  in  this  report  and  opinion  when  the  one  is 
applied  to  the  other.  As,  however,  Cairo  is  not  a  cotton 
market  while  New  Orleans  is,  under  this  system  of  rate- 
making  New  Orleans  has  practically  received  the  bulk  of  the 
cotton  along  the  line  of  this  carrier,  getting  twice  and  one- 
half  as  much  as  has  gone  to  Cairo,  Memphis,  and  all  other 
points.  One  test  of  a  rate  that  can  never  be  ignored  is  its 
actual  and  practical  effect. 

The  Illinois  Central  Railroad  Company  and  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company  will  bo 
allowed  until  the  first  day  of  June,  1890,  to  comply  with  the 
order  made  in  these  proceedings  relative  to  adjusting  their 
respective  rates  at  Jackson,  Mississippi,  and  Meridian,  Mis- 
sissippi. 

An  order  will  be  entered  in  conformity  with  the  facts  found 
and  conclusions  reached  in  this  report  and  opinion. 

At  the  hearing  and  decision  of  this  case  the  Chairman 
was  absent  because  of  illness,  and  did  not  in  any  way  par- 
ticipate. 
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THE  WORCESTER   EXCURSION  CAR   COMPANY  v. 
THE  PENNSYLVANIA  RAILROAD  COMPANY. 


Complaint  filed  April  3,  1888.  Answer  filed  April  24,  1888.  Heard 
June  19,  1888.  Briefs  filed  on  behalf  of  Parties  July  16— October  8, 
1888.  Brief  filed  for  Pullman's  Palace  Car  Company,  October  15, 
1888.    Decided  April  23,  1890. 


1.  Where  a  railroad  company  has  by  an  arrangement  with  one  oar  com- 

pany procured  a  sufficient  supply  of  sleeping  and  excursion  cars  for 
all  the  business  of  its  lines,  and  refuses  to  haul  excursion  cars  of 
other  private  car  companies  over  its  track  for  this  reason,  it  can  not 
be  forced  to  do  so  against  this  objection. 

2.  Unless  the  contrary  is  imposed  as  conditions  in  the  grant  of  its  char- 

ter, the  right  to  construct  and  operate  a  railroad  is  a  franchise  in  its 
nature  exclusive,  not  held  in  common  with  the  public,  though  the 
grant  of  the  franchise  is  for  the  public  use ;  and  the  tracks  of  a  rail- 
road are  not  a  common  highway  upon  which  any  one  can  enter  and 
use  his  own  cars  for  tran^>ortation  purposes  against  the  objection  of 
the  company  owning  the  tracks. 
8.  The  extraordinary  liability  imposed  by  law  upon  a  railroad  company 
as  a  common  carrier  for  the  sufficiency  and  safety  of  its  passenger  cars 
and  the  competency  of  its  employees  in  operating  such  cars  is  a 
highly  important  protection  to  the  public,  but  such  company  might 
very  reasonably  claim  that  it  was  not  responsible  for  a  passenger  car 
of  a  private  car  company,  or  the  consequences  of  that  passenger  car 
being  transported  as  part  of  its  train  in  causing  a  wreck,  collision, 
or  delay,  when  it  had  no  volition  in  accepting  or  rejecting  such  oar, 
but  was  forced  to  transport  it  by  order  of  a  civil  tribunal. 

4.  A  railroad  company    may  acquire  cars  by  construction,  by  porohAse, 

or  by  contract  for  their  use,  and  no  one  has  the  power  to  compel  a 
railroad  company  to  select  among  these  several  modes  or  to  contract 
with  all  comers. 

5.  The  interest  of  the  public  in  a  matter  of  this  kind  is  vitaUy  important, 

and  lies  in  the  direction  of  holding  every  common  carrier  by  rail  to 
the  strictest  responsibility  in  famishing  safe,  suitable  and  sufficient 
car  equipment  for  the  transportation  of  persons  over  its  line ;  and 
the  law  making  power  in  enacting  the  Act  to  regolate  commerce  has 
not  undertaken  to  divide  this  responability  with  the  carrier  in  the 
selection  of  its  cars. 

6.  It  would  be  directly  at  war  with  the  ri^ts  and  safety  of  the  traveling 

pablio,  as  well  as  of  the  railroad  oompaoj^  if  the  line  of  the  carrier 


578  INTERSTATE  COMHEBCE  COMMISSION  BEPOBTS. 

should  become  an  arena  over  whiob  it  should  be  compelled  to  make 
a  contract  of  some  sort  with  every  car  company  or  inventor  of  can» 
and  transport  the  public  in  trains  of  which  such  cars  were  pari. 

JUce^  King  <&  Jiice,  for  complainant. 
James  A.  Logan^  for  defendant. 
William  Burry^  for  Pullman's  Palace  Car  Company. 

BEPOBT  AND  OPINION  OF  THE  COMMISSION. 

Bbagg,  Commissioner: 

The  complainant  in  this  proceeding  is  a  corporation,  organ- 
ized under  the  laws  of  the  State  of  Massachusetts,  for  the 
purpose  of  building,  constructing,  furnishing,  and  keeping  in 
repair  cars  to  be  run  upon  railroads  for  the  use  of  pleasure 
and  hunting  parties  and  excursions.  The  cars  it  manufac- 
tures and  uses  for  this  purpose  have  a  general  resemblance 
to  the  sleeping  cars  in  use  throughout  the  country.  Its  cus- 
tom is  to  rent  the  cars  to  parties  on  terms  agreed  upon 
between  the  complainant  and  the  parties  hiring  them,  and 
they  are  then  drawn  over  the  various  railways  of  the  country. 
From  the  evidence  it  appears  that  there  are  several  car  com- 
panies in  the  country  which  do  a  like  business,  and  among 
them  are  the  leading  sleeping  car  companies,  the  Pullman 
and  the  Wagner. 

The  defendant  refuses  to  receive  the  cars  of  the  com- 
plainant and  draw  them  over  its  lines,  in  that  respect  differ- 
ing from  some  of  the  railroad  companies,  and  perhaps  a 
majority.  It  makes  three  objections  to  doing  so.  The  first 
of  these  is  that  it  has  a  contract  with  the  Pullman  Palace 
Car  Company,  whereby  it  obligates  itself  to  draw  for  the 
general  use  and  convenience  of  the  traveling  public  the  sleep- 
ing cars  of  that  company  exclusively,  and  also  its  cars  which 
are  hired  out  for  excursions,  as  are  those  of  the  complainant. 
The  second  objection  is  that  the  cars  of  complainant  are  in 
some  important  particulars  so  different  from  any  others  that 
it  draws  upon  its  roads,  that  when  anything  is  out  of  order 
with  them  the  difficulty  of  repairing  is  very  serious  and  may 
cause  delay  or  the  leaving  of  the  car  at  the  place  where  it 
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thus  gets  out  of  repair,  and  the  entailing  upon  the  defendant 
of  a  large  outlay  in  the  way  of  machinery,  appliances  and 
materials  at  different  points  on  its  line  for  the  purpose  of 
keeping  these  cars  in  repair,  when  there  are  but  few  of  them, 
in  consequence  of  which  the  defendant  can  not  possibly  be 
remunerated  for  any  such  outlay  of  expense.  The  third 
objection  is  that  the  cars  offered  by  complainant  to  be  trans- 
ported were  in  fact  out  of  repair. 

We  consider  these  different  objections  somewhat  in  their 
inverse  order  for  the  purposes  of  this  report  and  opinion.  As 
to  the  third  objection  made  by  the  defendant,  considerable 
evidence  was  given  at  the  hearing,  but  in  so  far  as  it  tended 
to  show  that  the  cars  offered  for  transportation  were  not  in 
proper  condition,  the  proofs  were  conflicting.  The  question, 
however,  whether  defendant  was  or  was  not  justified  in  its 
refusal  in  a  particular  instance  is  not  so  important.  It  is  the 
right  to  refuse  in  all  cases,  regardless  of  the  condition  of  the 
cars,  that  is  the  main  point  in  issue.  The  defendant  says 
that  it  is  accustomed  to  keep  on  hand  at  convenient  stations 
on  its  lines  the  several  parts  of  the  Pullman  car  which  are 
liable  to  be  broken  or  get  out  of  repair,  so  that  breakage  or 
other  injury  can  be  easily  and  without  delay  remedied.  The 
corresponding  parts  of  the  complainant's  cars  are  not  iden- 
tical  with  them ;  and,  as  defendant  can  not  be  expected  to 
keep  on  hand  the  various  parts  of  the  excursion  cars,  not 
often  used  in  running  on  its  road,  it  is  claimed  that  it  would 
be  unreasonable  and  unjust  to  require  it  to  receive  such  cars, 
in  view  of  the  embarrassment  and  delay  that  might  follow  an 
injury.  To  this  it  is  replied  that  the  difficulty  suggested  is 
one  that  is  constantly  liable  to  arise  when  cars  of  any  kind 
are  received  by  a  railroad  company  which  differ  from  those 
which  constitute  its  ordinary  equipment.  As,  for  example,  in 
the  case,  of  refrigerator  cars,  special  stock  cars,  or  tank  cars, 
as  well  as  excursion  cars ;  and  that  when  the  cars,  which  are 
liable  to  the  accidents  and  delays  suggested  are  merely  drawn 
for  the  owner,  upon  whom,  and  not  upon  the  railroad  com- 
pany, rests  the  responsibiUty  for  their  being  kept  in  condi- 
tion for  use,  the  embarrassment  to  the  railroad  company  in 
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consequence  of  any  breakage  or  injury  could  hardly  be  very 
considerable.  And  it  is  further  suggested  as  an  answer  to 
this  objection,  that  when  a  car  becomes  unfit  to  run,  the  rail- 
road company  would,  of  course,  be  relieved  from  any  respon- 
sibility to  run  it,  and  might  justifiably  side-track  it  wherever 
convenient  untU  it  was  repaired  by  the  owner. 

It  is  contended,  also,  that  the  accommodation  of  parties 
by  the  drawing  of  these  excursion  cars  is  something  standing 
altogether  apart  from  the  furnishing  of  sleeping-car  conven- 
iences for  the  general  public,  and  that  no  reasons  exist  why, 
in  the  public  interest,  the  railroad  company  should  decline 
to  receive  and  transport  the  excursion  cars  offered  to  it  by 
any  one.  It  is  further  insisted  that  in  the  nature  of  things 
there  are  no  impediments  to  a  railroad  company  establish- 
ing general  rules  under  which  such  excursion  oars  may  be 
received  indiscriminately — rules  which  in  their  operation 
would  fully  compensate  the  company  for  its  service,  and  at 
the  same  time  be  equally  fair  to  the  owner  of  the  cars,  and 
in  no  way  restrictive  of  the  general  public  convenience. 

It  is  likewise  insisted  that  a  carrier  has  not  the  right  to 
give  a  single  owner  of  excursion  cars  a  monopoly  of  the 
business,  but  is  bound  to  receive  excursion  cars  when  offered 
by  any  one  to  be  transported  over  its  line.  The  provision 
of  the  statute  relied  upon  to  support  complainant's  conten- 
tion is  the  third  section  of  the  Act  to  regulate  commerce^ 
which  declares :  "  That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation  or  locality  or 
any  particular  description  of  traffic  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  company,  firm,  cor- 
poration or  locality,  or  any  particular  description  of  traffic  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  what- 
soever." It  is  claimed  for  the  complainant  that  as  defend- 
ant draws  the  excursion  cars  for  the  Pullman  Company  and 
refuses  to  draw  like  cars  for  complainant,  that  this  is  giving 
to  the  Pullman  Company  a  monopoly  of  the  business  and  an 
undue  and  unreasonable  preference  and  advantage  over  com- 
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plainant ;  and  that  in  the  refusal  of  defendant  to  receive  and 
transport  the  cars  of  complainant,  the  complainant  is  there- 
by subjected  to  an  undue  and  unreasonable  prejudice  and 
disadvantage ;  and  that  in  each  of  these  respects  the  statute 
is  violated,  and  that  under  section  thirteen  the  complainant 
is  entitled  to  the  reUef  prayed  for. 

The  conclusions  we  have  reached  in  this  proceeding  are 
adverse  to  the  claim  made  by  petitioner,  and  we  now  proceed 
to  state  them  and  the  grounds  upon  which  they  rest. 

The  right  to  construct  and  operate  a  railroad  is  a  franchise 
and  in  its  nature  exclusive.  It  is  not  held  in  common  with 
the  public,  though  the  grant  of  the  franchise  is  for  the  public 
use.  The  right  of  the  public  is  to  be  transported  safely, 
properly,  and  without  partiality,  and  in  like  manner  to  have 
freight  transported.  Conditions  may  undoubtedly  be  imposed 
upon  the  grant  of  a  franchise  in  the  discretion  of  the  legis- 
lature, and  Congress  may  regulate  interstate  commerce  as  it 
may  deem  best.  But  there  has  been  no  legislation  giving 
private  cars  the  right  to  use  railroad  tracks  against  the  objec- 
tion of  the  companies  owning  these  tracks.  The  tracks  of  a 
railroad  company  are  not,  therefore,  a  common  highway  upon 
which  any  one  can  enter  and  use  his  own  vehicle  of  trans- 
portation against  the  objection  of  the  company.  A  railroad 
is  the  property  of  the  corporation,  to  be  operated  by  it  under 
such  rules  as  the  law  has  provided  in  the  service  of  the  pub- 
lic. The  corporation  must  equip  it  with  cars  and  engines 
and  competent  men  to  operate  them,  and  no  one  else  has 
authority  to  put  cars  or  engines  upon  its  track  without  its 
consent,  nor  to  demand  a  joint  use  and  control  of  the  fran- 
chise in  any  respect. 

Primarily  the  line  of  the  railroad  is  constraoted  for  the 
transportation  of  its  own  cars,  but  if  the  diversities  and 
peculiarities  of  the  traffic  are  such  that  it  is  not  always  prac- 
ticable for  the  carrier  to  supply  all  of  its  rolling  stock  from 
cars  owned  by  it  and  it  is  necessary  to  obtain  some  portion 
of  it  from  others,  then  the  carrier  at  its  peril  must  see  to  it 
that  the  rates  charged  are  no  higher  on  cars  owned  by  it  than 
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they  are  on  the  cars  it  has  obtained  from  others.  As  to  freight 
traffic  this  is  the  rule  indicated  in  the  case  of  Rice  v.  The 
Louisville  &  Nashville  Railroad  Company  and  others  (1 1.  C. 
C.  Rep.  503,  504) ;  and  also  in  the  case  of  Scofield  and  others 
V.  The  Lake  Shore  &  Michigan  Southern  Railway  Company 
(2  I.  C.  C.  Rep.  90,  91). 

But  even  in  the  case  of  freight  cars  the  Commission  has 
decided  that  the  manufacturer  and  owner  of  a  patent  stock 
car  designed  for  the  transportation  of  cattle  and  other  live 
stock  in  a  less  cruel  way  than  they  are  now  transported,  and 
with  less  loss  from  shrinkage,  did  not  have  the  right  to 
demand  that  a  rail  earner  should  transport  his  private  stock 
car  over  its  lines  against  its  objection.  In  that  case,  which 
was  the  Burton  Stock  Car  Company  v.  The  Chicago,  Burling- 
ton &  Quincy  Railroad  Company  and  others  (1  I.  C.  C.  Rep. 
140),  the  Commission  said : 

"The  Burton  Stock  Car  Company  does  not  receive  and 
use  the  cars  belonging  to  other  carriers,  and  there  is  no  pos- 
sible mutuality  in  this  respect,  such  as  exists  between  car- 
riers  exchanging  cars  in  the  ordinary  way.  The  Burton 
Stock  Car  Company  is  in  no  sense  a '  connecting  line,'  entitled 
to  equal  facilities  for  interchange  of  traffic  under  the  provis- 
ions of  the  second  paragraph  of  section  three  of  the  Act  to 
regulate  commerce.  Its  counsel  insists  that  it  is  not  a  com- 
mon carrier.  When  freight  is  tendered  to  defendants  in 
loaded  cars  by  other  carriers  they  have  the  option  to  take 
the  car  or  to  re-load  the  freight  into  their  own  cars,  and  the 
latter  course  is  often  pursued  when  the  cost  of  unloading  is 
less  than  the  car  service  for  the  proposed  trip.  The  ftfcot 
that  carriers  interchange  cars  with  one  another  in  the  man- 
ner and  on  the  terms  above  stated  does  not  entitle  the  com- 
plainant to  claim  that  it  is  unjustly  discriminated  against  by 
a  refusal  to  pay  it  the  same  rate  which  carriers  adopt  as  the 
basis  in  adjusting  their  car-service  accounts  with  each  other.'* 

The  liability  of  railroad  companies  as  common  carriers  for 
the  sufficiency  and  safety  of  the  vehicles  they  use,  as  well  as 
the  competency  of  their  employees,  is  a  highly  important 
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protection  to  the  public.  To  what  extent  this  liability  might 
be  impaired  by  compelling  a  company  to  take  into  its  pas- 
senger trains,  against  its  objection,  passenger  cars  of  private 
companies  or  individuals,  is  a  most  important  question.  If 
it  does  so  voluntarily  it  is  responsible  to  the  public  for  the 
condition  of  the  cars  and  consequences  arising  from  collis- 
ions and  wrecks  as  well  as  long  delays.  But  a  company 
might  reasonably  claim  that  it  is  not  responsible  for  a  pas- 
senger car  when  it  has  no  volition  in  accepting  or  using  it. 

In  a  matter  of  this  kind  there  is  a  great  deal  more  involved 
than  the  mere  hauling  of  a  car.  Its  adaptability  to  a  train 
and  the  effect  it  may  have  on  the  movement  of  a  train  are 
important.  The  testimony  in  this  case  shows  that  embar- 
rassments and  delays  have  happened  to  the  defendant  from 
the  use  of  petitioner's  cars.  The  car  couplers  and  platforms 
differ  from  those  used  by  the  defendant.  The  rear  part  of 
the  car  of  petitioner  is  more  heavily  loaded  with  coal,  ice, 
and  other  supplies  than  are  other  cars  in  defendant's  train, 
causing  such  car  to  sink  down  considerably  lower  at  the  rear 
end.  Provision  is  not  made  by  petitioner  at  convenient 
points  on  defendant's  lines  for  the  necessary  repairs  to  its 
cars,  as  is  done  by  the  Pullman  Company,  and  in  conse- 
quence longer  delays  occur  in  repairing  them  and  greater 
riHk  of  accidents  exists.  The  feature  of  coupling  alone, 
and  of  the  adaptability  of  petitioner's  car  to  the  defendant's 
trains,  together  with  the  other  elements  of  its  construction 
to  which  we  have  referred,  are  of  vital  importance  in  operat- 
ing trains  over  defendant's  Une,  with  its  heavy  grades  and 
sharp  curves,  in  crossing  the  AUegheny  mountains,  and  might 
naturally  at  such  points  as  well  as  others  increase  the  danger 
of  accidents. 

According  to  the  evidence,  about  four  hundred  trains 
per  day  are  moved  into  and  out  of  defendant's  station  at 
Broad  street,  Philadelphia.  To  accommodate  its  freight 
business  the  defendant  is  obliged  to  operate  large  numbers 
of  freight  trains  over  its  road  on  close  time  connections.  To 
accommodate  the  public,  passenger  trains  are  run  at  high 
rates  of  speed  on  defendant's  road ;  they  follow  each  other 
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closely ;  prompt  schedule  time  is  sought  to  be  made  and  is 
important ;  cars  of  the  most  careful  and  complete  constmc- 
tion  and  adaptation  to  others  in  the  same  train  are  used, 
both  for  safety  and  celerity  of  movement.  The  trayeling 
public  are  quite  as  much  interested  in  these  matters  as  the 
carriers.  In  view  of  all  these  considerations,  the  power  of 
a  tribunal  like  the  Interstate  Commerce  Commission  to  in^r- 
fere  with  the  physical  operation  of  a  railroad  like  that  of 
the  defendant,  and  to  require  it  to  haul  private  cars  in  its 
passenger  trains,  to  which  it  objects,  and  that  might  be  preju- 
dicial to  the  carrier  and  dangerous  to  its  passengers,  is  one 
that  in  its  very  nature  is  so  extraordinary  that  its  existence 
would  have  to  be  found  in  the  statute,  or  else  it  does  not 
exist.  Where  is  the  line  to  be  drawn  ?  If  the  Worcester  Com- 
pany can  compel  the  defendant  to  accept  its  cars  and  haul 
them,  there  would  seem  to  be  no  limit  as  to  the  number  of 
cars,  or  the  number  of  private  companies,  or  individuals, 
that  might  enforce  the  same  right. 

The  language  of  section  3  of  the  Act  to  regulate  commerce 
is,  in  some  respects,  broad,  and  is  relied  upon  to  sustain  the 
conclusion  that  it  is  the  duty  of  the  carrier  to  transport  the 
excursion  cars  of  the  complainant.  But  that  section  evi- 
dently applies  to  cases  and  subjects  altogether  different  from 
the  question  involved  in  this  proceeding.  The  statute  has 
not  relieved  railroad  companies  from  the  duty  of  providing 
their  own  equipment,  nor  changed  the  method  of  providing 
it.  They  may  do  it  by  construction,  by  purchase,  or  by  con- 
tract for  their  use.  But  no  one  has  a  right  to  compel  a  rail- 
road company  to  select  among  these  modes,  or  to  contract 
with  all  comers.  How  cars  shall  be  provided  is  entirely 
matter  of  private  contract.  And  whether  private  oars  of 
companies  or  persons  shall  be  hauled  is  matter  of  discretion 
and  private  agreement. 

The  fact  that  a  railroad  company  may  arrange  for  the  nee 
of  excursion  cars  of  one  private  car  company  instead  of 
another  does  not  affect  the  question.  It  has  the  light  to 
supply  its  own  road  in  that  manner  with  vehicles  suited  to 
its  business  and  to  its  line,  and  by  voluntarily  using  them 
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they  become  the  same  as  its  own  for  the  purposes  of  carriage. 
Every  company  judges  for  itself  what  style  of  car  it  desires 
for  its  passengers,  and  its  reasons  are  unimportant  so  long 
as  its  patrons  are  properly  served,  nor  is  it  material  how  the 
cars  are  procured.  Whatever  discretion  of  preference  a  car- 
rier may  exercise  in  the  choice  of  passenger  cars  in  its  busi- 
ness is  outside  of  the  statute  and  only  an  exercise  of  legiti- 
mate authority.  It  relates  to  the  physical  operation  of  the 
road,  for  which  the  carrier  is  responsible  to  the  public  and 
to  the  law. 

Upon  the  subject  of  a  legal  tribunal,  or  even  a  legislative 
body,  interfering  with  the  physical  operation  and  manage- 
ment of  a  railroad,  the  report  of  a  Boyal  Commission  in 
Great  Britain,  appointed  in  1874,  shows  how  the  subject  is 
regarded  in  that  enlightened  country.  In  their  report  to 
Parliament,  presented  in  1877,  they  say : 

"  Large  as  are  the  powers  now  possessed  by  the  board  of 
trade  and  the  railway  commission  in  respect  of  railways,  they 
are  so  adjusted  and  so  limited  as  to  leave  with  the  companies 
the  undivided  responsibility  of  working  their  lines.  The  first 
and  most  important  question,  therefore,  which  we  have  had 
to  consider,  as  affecting  the  entire  character  of  our  report,  is 
whether  an  investigation  leads  us  to  advise  a  departure  from 
this  policy,  which  has  heretofore  characterized  railway  legis- 
lation ;  .  .  .  but  upon  full  consideration  we  are  not  pre- 
pared to  recommend  any  legislation  authorizing  such  an 
interference  with  railways  as  would  impair  in  any  way  the 
responsibility  of  the  companies  for  injury  or  loss  of  life 
caused  by  accident  on  their  lines.  To  impose  on  any  public 
department  the  duty  and  to  intrust  it  with  the  necessary 
powers  to  exercise  a  general  control  over  the  practical  admin- 
istration of  railways  would  not,  in  our  opinion,  be  either  pru- 
dent or  desirable.  A  government  authority  placed  in  such  a 
position  would  be  exposed  to  the  danger  either  of  appearing 
indirectly  to  guaranty  works,  appliances,  and  arrangements 
which  might  practically  prove  faulty  or  insufBcient,  or  else 
of  interfering  with  railway  management  to  an  extent  which 
would  soon  alienate  from  it  public  sympathy  and  confidence. 
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and  thus  destroy  its  moral  influence,  and  with  it  its  capacity 
for  usefuhiess." 

There  is  nothing  in  the  Act  to  regulate  commerce  that  indi- 
cates a  different  view  on  this  subject  so  far  as  the  mere  phys- 
ical operation  of  railroads  is  concerned  in  the  carriage  of 
passengers.  That  there  must  be  no  unjust  discrimination,  or 
unlawful  preference,  or  undue  prejudice  or  advantage,  or  dis- 
advantage or  extortion,  is  all  true.  But  these  cover  a  very 
different  field  from  the  power  and  duty  of  the  carrier  to  Inti- 
mately exercise  the  authority  of  selecting  cars  of  its  own 
choice  for  the  transportation  of  passengers  over  its  line. 

For  the  convenience  of  commerce,  as  a  rule,  carriers,  to 
avoid  breaking  of  bulk  and  as  a  method  of  business  among 
themselves,  adopted  the  rule  of  receiving  and  transporting 
freight  cars  of  connecting  lines  under  reciprocal  arrange- 
ments, which  went  to  the  extent  of  the  interchange  of  freight 
cars  on  agreements  for  allowance  of  car  mileage.  This  was 
adverted  to  in  the  case  of  The  Burton  Stock  Car  Ciompany  v. 
The  Chicago,  Burlington  &  Quincy  Bailroad  Company  et  al.^ 
1  I.  C.  C.  Bep.  140,  and  the  Commission  there  said : 

''As  is  well  known,  freight  cars  belonging  to  the  different 
railroad  companies  throughout  the  land  are,  to  a  large  extent, 
used  interchangeably.  A  record  of  their  mileage  when  away 
from  home  is  made  the  basis  of  the  payment  of  '  car  service  * 
at  the  rate  of  three-fourths  of  a  cent  per  mile.  Of  course, 
if  the  cars  of  a  carrier  are  used  as  much  away  from  home  as 
it  uses  the  cars  of  other  roads  on  its  line,  the  monthly  pay- 
ments for  car  service  will  be  offset  by  the  amounts  received. 
This  is  theoretically  the  nature  of  the  transaction — a  matter 
of  mutual  convenience  which  costs  neither  party  anything. 
The  payments  and  receipts  in  any  one  month  could  not  be 
expected  to  exactly  balance,  but  if  each  road  has  cars  suffi- 
cient for  its  use,  the  result  in  the  long  run  will  be  very  nearly 
equalized.  In  view  of  this  fact,  it  is  obvious  that  no  great 
importance  attends  the  making  this  payment  an  exact  com- 
pensation for  the  use  of  the  cars,  and  it  would  not  be  fair  to 
make  it  the  measure  of  payment  required  to  be  made  for  the 
use  of  cars  hired  from  other  persons." 
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The  practice  of  carriers  receiying  and  transporting  freight 
cars  of  connecting  lines  under  reciprocal  arrangements  which 
went  to  the  extent  of  the  interchange  of  freight  cars  on  agree- 
ments for  the  allowance  of  mileage  was  followed  bj  another 
practice  among  them  of  receiving  and  returning  over  their 
lines  special  freight  cars,  such  as  refrigerator  cars  and  tank 
cars,  owned  in  most  instances  by  private  car  companies  or 
shippers,  at  agreed  rates  and  on  certain  allowances  for  the 
use  of  these  special  cars.  .  But  in  these  instances  the  cars 
thus  transported  by  the  carrier  related  exclusively  to  the 
transportation  of  freight,  and  for  all  the  purposes  of  rates 
charged,  liabilities  incurred,  and  services  performed  were 
made  by  the  carrier  its  own  cars  for  the  purposes  of  such 
service,  rates,  and  journey.  Under  the  rules  settled  by  the 
Commission  in  the  two  cases  of  Bice  and  Scofield,  supra^ 
there  is  no  question  whatever  of  the  existence  of  the  power 
to  regulate  the  rates  and  methods  of  the  carrier  in  these 
cases.  It  is  wholly  immaterial  to  that  regulation  whether 
the  cars  used  by  the  carrier  are  owned  by  it  or  whether  the 
carrier  obtains  them  from  others,  for  the  rates  must  be  the 
same  and  all  shippers  must  be  treated  alike  in  furnishing  suf- 
ficient cars  and  facilities  by  the  carrier  for  the  freight.  These 
rules  recognize  that  for  all  the  purposes  of  such  service,  the 
cars,  no  matter  whether  owned  by  the  carrier  or  obtained  by 
it  from  others  for  the  carriage  of  freight,  are  for  all  the  pur- 
poses of  regulation,  the  cars  of  the  carrier  in  the  perform- 
ance of  sernce  over  its  line.  They  admit  without  friction  of 
the  same  general  application  to  every  kind  of  freight  car. 

• 

But,  as  a  matter  of  practice  or  usage,  rail  carriers  have 
never  interchanged  passenger  cars  loaded  with  passengers  as 
tliey  do  freight  cars  loaded  with  freight ;  and  though  in  some 
instances  contracts  are  entered  into  between  roads  forming  a 
through  line  for  moving  cars  from  one  end  of  the  line  to  the 
other,  yet  this  stands  upon  an  entirely  different  principle. 
While  there  may  be,  and  doubtless  are,  many  reasons  for  the 
practice  and  usage  of  railway  carriers,  as  a  rule,  of  not  inter- 
changing passenger  cars  loaded  with  passengers,  as  they  do 
freight  cars  loaded  with  freight,  one  sufficient  reason  would 
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seem  to  be  that,  in  case  of  collisions,  or  wrecks,  the  danger 
and  liabilities  arising  in  carrying  passengers  are  far  greater 
than  in  the  carriage  of  freight  and  are  altogether  different.. 
And  in  performing  so  extraordinary,  and  to  some  extent,  haz- 
ardous service  as  that  of  transporting  passengers  over  its  lines^ 
the  carrier  may  well  say  that  it  will  do  so  only  in  its  own  cars^ 
or  cars  which  it  has  made  its  own  by  selecting  them  for  that 
purpose. 

The  question  is  pertinent :  What  interest  has  the  public  in 
the  fact  as  to  whether  passenger  cars  belong  to  the  carrier  as- 
absolute  owner,  or  whether  the  carrier  has  obtained  them 
from  one  car  company  or  another?  The  only  features  of 
every  such  transaction  that  the  public  are  interested  in,  are 
whether  the  cars  are  safe,  comfortable,  furnished  at  reason- 
able rates  alike  to  all,  and  without  any  element  of  unjust  dis- 
crimination. The  law-making  power  has  not  undertaken  to 
divide  responsibility  with  the  carrier  in  the  selection  of  oars^ 
nor  has  it  clothed  any  civil  tribunal  with  any  such  power. 
The  responsibility  of  selecting  safe,  suitable,  and  sufficient 
car  equipment  for  the  transportation  of  passengers  over  its 
line  is  left  by  law  with  the  carrier ;  and  in  the  performance 
of  this  duty  the  carrier  has  rights  and  grave  responsibilities 
resting  upon  it.  Whether  seated  in  a  Pullman  car  or  a 
Worcester  car,  passengers  traveling  over  defendant's  line 
would  be  the  passengers  of  the  defendant,  and  it  would  be 
entitled  to  receive  and  collect  their  train  fare  and  responsible 
for  their  safe  carriage ;  and  as  part  of  the  transaction  the 
defendant  would  have  to  pay  to  the  company  owning  the  car 
a  reasonable  rental  for  its  use  during  the  journey. 

It  is  unnecessary  for  the  purposes  of  this  discussion  to  con- 
sider the  case  of  contracts  or  arrangements  for  the  transpor- 
tation of  sleeping  cars  over  its  line  made  by  the  carrier  with 
the  owner  of  sleeping  cars,  because  it  seems  to  be  settled 
that,  under  the  principles  laid  down  in  the  Express  Oases,  117 
U.  S.  Supreme  Court  Reports,  this  is  a  service  for  the  proper 
and  best  performance  of  which  a  carrier  might  well  make  a 
separate  arrangement  with  a  car  company  to  furnish  sleeping; 
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cars.  At  the  same  time,  for  the  ordinary  and  usual  purposes 
of  transportation,  practically  speaking,  what  substantial  dif- 
ference is  there  between  a  sleeping  car  and  an  excursion  car? 
In  their  essential  attributes  each  is  substantially  much  the 
same.  Though  in  some  respects  differently  constructed,  an 
excursion  car  is  a  sleeping  car,  and  it  would  be  a  difficult 
task  to  assign  any  reasons  that  would  make  the  transporta- 
tion of  one  a  service  that  might  be  best  performed  by  one  of 
these  different  kinds  of  cars,  furnished  by  a  car  company, 
selected  and  designated  by  the  carrier  for  that  purpose,  as 
indicated  in  the  Express  Cases,  supra^  that  would  not  seem 
to  apply  equally  to  the  other. 

It  appears  that,  by  a  contract,  the  defendant  made  an 
agreement  with  the  Pullman  Palace  Car  Company  by  which 
the  latter  furnished  to  defendant,  upon  terms  named,  sleep- 
ing and  excursion  cars  to  be  transported  over  the  lines  of  the 
defendant.  We  refer  to  this  contract  simply  because  it  has 
been  filed  in  evidence  as  showing  that  the  defendant  has 
made  an  arrangement  for  a  sufficient  supply  of  these  cars, 
and  not  because  we  attach  the  slightest  importance  to  its 
terms  in  the  conclusions  we  have  reached.  As  the  Worcester 
Car  Company  has  made  no  provision  for  the  repair  of  its 
cars  along  defendant's  lines,  providing  materials,  machinery, 
and  skilled  men  to  repair  them,  but  has  left  this  duty  to  be 
performed  by  the  defendant,  and  as  the  evidence  shows  that 
the  parts  of  the  Worcester  Company's  cars  are  not  inter- 
changeable with  those  of  the  Pullman  Company,  and  that  in 
consequence  of  this  the  defendant  itself  would  have  to  pro- 
vide materials  and  machinery  for  the  repair  of  the  Worcester 
cars,  only  few  in  number  such  as  complainant  is  shown  to 
))()S8CHs,  it  is  manifest  that  this  might  entail  upon  the  defend- 
ant an  outlay  of  expense  far  beyond  any  remuneration  it 
would  probably  receive  from  transporting  the  excursion  cars 
of  the  complainant.  There  is  no  claim  or  pretense  that  the 
arrangements  of  the  defendant  are  not  ample  and  sufficient 
for  furnishing  sleeping  and  excursion  cars  for  all  parties 
desiring  them  over  its  line. 

The  loss  or  inconvenience  occasioned  to  a  carrier  by  an 
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excursion  car  becoming  unable  to  run  on  its  line  is  not  neces- 
sarily trivial  for  the  reason  that  it  can  be  switched  off  on  a 
side  track.  At  the  point  where  it  becomes  unable  to  run 
along  the  carrier's  line  there  may  be  no  side  track  for  many 
miles  distant,  and  it  might  be  necessary  to  delay  the  train 
many  hours  to  repair  such  crippled  car  before  it  could  be 
removed  to  such  side  track ;  or  it  might  be  so  crippled  that  it 
would  have  to  be  taken  out  of  the  train  and  off  of  the  tracks 
involving  great  delay  to  the  train  and  unusual  expense  to  the- 
carrier ;  or  the  condition  of  such  excursion  car  might  be  such 
as  to  cause  serious  accident  to  the  whole  train  of  which  it 
was  a  part ;  and  it  might  occasionally  and,  indeed,  often 
occur  that  the  extent  of  the  damage  might  be  such  that  the 
owners  or  charterers  of  the  excursion  car  would  be  unable  to 
make  good  to  the  carrier  the  damages  sustained  by  the  latter^ 
if  this  damaged  car  should  be  the  means  of  wrecking  a  train, 
causing  death  and  injury  to  passengers. 

The  interest  of  the  public  in  a  matter  of  this  kind  is  vitally 
important  and  lies  in  the  direction  of  holding  every  carrier 
to  the  strictest  responsibiUty  in  furnishing  safe,  suitable  and 
sufficient  car  equipment  for  the  transportation  of  persons 
over  its  line.  Perhaps  nothing  that  could  occur  in  railroad 
management  would  be  more  directly  at  war  with  the  rights 
and  safety  of  the  traveling  public  than  that  the  line  of  a  rail- 
road carrier  should  become  an  arena  over  which  it  should  be 
compelled  to  make  a  contract  of  some  sort  with  every  car 
company  or  inventor  of  cars,  and  transport  the  public  in  such 
ears,  in  order  that  these  car  companies  and  inventors  may 
carry  on  their  strifes  of  competitive  experiments  in  their 
business.  A  result  of  that  kind  would  take  away  from  the 
traveling  public  to  a  large  extent  the  safeguards  which 
require  the  carrier  upon  its  own  responsibility  to  furnish 
safe,  suitable  and  sufficient  car  equipment  for  the  transpor- 
tation of  persons  over  its  line ;  and  to  operate  its  line  with 
expedition,  regularity  and  safety.  That  it  would,  on  the 
other  hand,  place  the  carrier  largely  at  the  mercy  of  the  car 
companies,  builders,  and  inventors,  none  of  whom  are  com- 
mon carriers,  is  too  true  to  admit  of  question.     In  saying; 
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what  we  have  here,  as  well  as  in  other  parts  of  this  report 
and  opinion,  we  do  not  mean  to  cast  the  slightest  imputation 
upon  the  cars  of  the  Worcester  Excursion  Car  Company,  or 
upon  their  construction,  or  their  safety,  or  comfort,  or  travel- 
ing qualities.  It  is  the  principles  involyed  that  we  are  dis- 
cussing. 

We  confine  this  decision  to  the  particular  case  before  us — 
that  is,  where  a  carrier  has  made  an  arrangement  with  a  car 
company  to  furnish  excursion  cars  for  transportation  over  its 
lines  by  which  a  sufficiency  of  excursion  cars  of  a  safe,  com- 
fortable and  suitable  character  are  supplied  for  that  purpose, 
whether  the  carrier  can  be  compelled  to  transport  excursion 
cars  of  another  car  company  over  its  lines  and  in  its  trains 
against  its  objection ;  and  tested  by  the  rules,  and  for  the 
reasons  we  have  stated,  we  are  of  opinion  that  in  such  a  case 
this  can  not  be  done. 

The  order  of  the  Commission  is  that  the  petition  in  this 
proceeding  be  and  the  same  is  hereby  dismissed. 
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Oomplaint  filed  Angnst  1,  1889.  Answer  filed  September  17,  1889. 
Heard  at  Indianapolis,  Ind.,  September  17,  1889.  Brief  for  com- 
plainant filed  September  26,  1889.  Brief  for  defendant  filed  Novem- 
ber 18,  1889.    Decision  filed  April  25, 1890. 


The  provisions  of  the  Act  to  regulate  commerce,  constmed  in  the  light 
of  the  principles  that  apply  to  interstate  commerce  as  enunciated  by 
the  courts  of  the  United  States,  must  be  understood  as  intended  to 
regulate  all  the  commerce  subject  to  the  exclusive  jnrisdiotioii  of 
Congress,  including  the  agents  and  instrumentalities  employed  ftnd 
the  commodities  carried,  with  only  the  limitations  found  in  the  Act 
itself. 

The  proviso  in  the  first  section  that  the  provimons  of  the  Act  shall  not 
apply  to  the  transportation  of  passengers  or  property,  as  to  the 
receiving,  delivery,  storage  or  handling  of  property,  wholly  within 
one  State,  and  not  shipped  to  or  from  a  foreign  country  from  or  to 
any  State  or  Territory  as  aforesaid,  that  is,  by  continuous  carriage 
or  shipment,  only  excludes  from  regulation  the  purely  internal  com* 
merce  of  a  State,  that  which  is  confined  within  its  limits,  which 
originates  and  ends  in  the  same  State. 

When  a  State  carrier  engages  in  interstate  commerce  it  becomes  a 
national  instrumentality  for  the  purposes  of  such  commeroe,  and  is 
subject  to  regulations  prescribed  by  the  national  authority.  It  can 
not  limit  its  obligations  in  that  business,  but  must  serve  the  business 
offered  impartially  and  without  preference  or  discrimination. 

The  national  regulations  prescribed  are  not  in  all  respects  oo-extensive 
with  the  power  of  Congress,  and  do  not  provide  for  ordering  through 
routes  and  through  rates.  While  it  is  the  duty  of  a  State  carrier 
which  engages  in  interstate  commerce  to  forward  traffic  oflfered  from 
a  connecting  line,  there  is  no  authority  under  the  present  Act  to 
compel  the  carrier  to  forward  the  traffic  over  a  route  not  operated  or 
selected  by  itself. 

E.  F,  Trahte,  for  complainant. 
Charles  IL  Oibso7i,  for  defendant. 
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REPORT  AND   OPINION  OF  THE  COKMISSION. 

ScHOONMAKER,  Coinmissioiier  : 

The  complaint  is,  in  substance,  of  an  alleged  wrongful 
refusal  on  the  part  of  the  respondent  company  to  transfer 
freight  cars  over  its  own  tracks  in  the  city  of  New  Albany, 
Indiana,  from  the  terminus  of  the  Louisville,  Evansville  & 
St.  Louis  Consolidated  Bailroad  to  the  tracks  of  the  Louis- 
ville, New  Albany  &  Chicago  Bailway  Company,  to  be  hauled 
by  that  company  over  the  Kentucky  and  Lidiana  bridge  into 
Kentucky. 

The  complaint  sets  forth  that  the  petitioner  is  a  distiller, 
and  operates  his  distillery  near  the  city  of  Louisville,  in 
Kentucky,  and  that  for  the  purpose  of  receiving  and  forward- 
ing freight  to  and  from  the  distillery  the  owners  have  con- 
structed at  their  own  expense  and  own  a  railroad  track  from 
the  distillery  to  railroad  tracks  of  the  Kentucky  &  Lidiana 
Bridge  Company,  about  one  mile  and  a  quarter  long,  and 
that  he  has  no  other  connection  with  any  railroad  except 
over  the  switch  and  connecting  tracks  of  the  bridge  com- 
pany ;  that  the  Kentucky  &  Indiana  Bridge  Company  owns  a 
bridge  across  the  Ohio  river  between  New  Albany,  Ind.,  and 
the  western  part  of  the  city  of  Louisville,  together  with 
about  ten  miles  of  railroad  track,  connecting  with  various 
depots  and  railways  in  the  city  of  Louisville ;  that  the  bridge 
is  used  in  connection  with  the  railroads  on  both  sides  of  the 
Ohio  river  in  the  business  of  interstate  commerce ;  that  the 
respondent  is  the  lessee  of  the  Je£fersonville,  Madison  & 
Indianapolis  Bailroad,  which  it  operates,  including  a  branch 
road  running  from  Je£fersonville,  Ind.,  into  New  Albany,  in 
the  same  State,  connecting  at  State  street  with  the  Louis- 
ville, Evansville  &  St.  Louis  Consolidated  Bailroad  Com- 
pany ;  that  the  latter  company  operates  a  line  of  railway 
westward  through  the  southern  parts  of  Indiana  and  Illinois 
and  connecting  with  other  railroads  in  that  region;  that 
along  the  road  operated  by  the  respondent  a  connection  is 
made  at  Yincennes  street,  in  the  city  of  New  Albany,  with 
the  Louisville,  New  Albany  &  Chicago  Bailway,  a  company 
owning  and  operating  a  railroad  from  New  Albany,  Ind.,  to 
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Chicago,  111. ;  that  the  tracks  of  the  Kentucky  &  Indiana 
Bridge  Company  in  New  Albany  cross  the  tracks  of  the  Jef- 
fersonville,  Madison  &  Indianapolis  Bailroad  and  connect 
with  the  tracks  of  the  Louisville,  NewAlbany&  Chicago  Bail- 
way  ;  that  the  only  connection  between  the  LouisTille,  Evans- 
ville  &  St.  Louis  Consolidated  Bailroad  Company  and  the 
Louisville,  New  Albany  &  Chicago  Bailway  Company  is  made 
through  the  city  of  New  Albany  over  the  tracks  of  the  Jeffer- 
sonville,  Madison  &  Indianapolis  Bailroad;  and  that  all 
freight  interchanged  between  the  two  former  companies  is 
transported  by  the  Pennsylvania  Company,  which  receives 
cars  from  the  one  and  delivers  them  to  the  other. 

It  is  not  important  to  set  out  the  other  allegations,  as  they 
are  covered  by  the  agreed  facts. 

The  petitioner  alleges  that  unlawful  discrimination  is  made 
against  his  traffic,  and  asks  that  an  order  be  made  requiring 
the  respondent  company  to  transfer  the  freight  of  the  peti- 
tioner and  receive  and  deliver  the  same  without  discrimina- 
tion, and  for  any  and  all  further  orders  in  the  premises  to 
which  he  may  be  entitled. 

The  answer  of  the  respondent  sets  out,  among  other  things, 
that  the  portion  of  its  railroad  which  will  be  used  in  trans- 
ferring complainant's  freight  from  the  Louisville,  EvansviUe 
&  St.  Louis  Consolidated  Bailroad  Company  to  the  Louis- 
ville, New  Albany  &  Chicago  Bailway  Company,  as  described 
by  the  complainant,  lies  wholly  within  the  State  of  Indiana ; 
that  respondent  has  no  traffic  arrangement  with  and  no  inter- 
est in  or  control  of  the  Louisville,  New  Albany  &  Chicago 
Bailway  Company  or  the  Kentucky  &  Indiana  Bridge  Com- 
pany, over  which  said  freight  would  have  to  pass  in  order  to 
be  taken  out  of  the  State  of  Indiana ;  and  the  respondent 
therefore  says  that  the  controversy  between  it  and  complain- 
ant is  not  within  the  jurisdiction  of  the  Interstate  Commerce 
Commission. 

That  the  respondent  has  a  continuous  line  of  railway  of  its 
own  extending  from  its  point  of  connection  with  the  Louis- 
ville, Evansville  &  St.  Louis  Bailroad  Company,  at  State 
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street,  in  New  Albany,  to  the  city  of  Louisyille,  Ky,,  where 
it  connects  with  other  railroad  tracks  having  direct  connec- 
tion with  the  tracks  leading  to  the  railroad  switch  connected 
vnth.  the  distillery  of  the  complainant,  and  that  it  is  feasible 
to  deliver  freight  destined  for  said  distillery  over  respond- 
ent's line  of  railroad  and  its  said  connections ;  that  respond- 
ent has  not  made,  and  declines  to  make,  any  through  route 
or  through  rate  for  traffic  coming  to  it  from  the  Louisville, 
EvansviUe  &  St.  Louis  Kailroad  Company  and  destined  for 
Louisville  and  other  points  south,  except  over  respondent's 
own  line  of  railroad ;  that  the  making  of  a  through  route  or 
rate  on  such  traffic  via  the  Louisville,  New  Albany  &  Chicago 
Railway  Company  and  the  Kentucky  &  Indiana  Bridge  Com- 
pany to  Louisville  would  result  in  diverting  traffic  from  the 
respondent's  own  line  to  Louisville,  and  would  require  the 
respondent  to  grant  the  use  of  its  terminal  tracks  and  facili- 
ties in  New  Albany  for  handling  such  diverted  traffic;  that 
respondent's  terminal  tracks  and  facilities  extend  from  State 
street  to  Yincennes  street,  in  New  Albany,  and  that  the  inter 
change  of  interstate  traffic  from  the  Louisville,  Evansville  & 
St.  Louis  Bailroad  Company  to  the  Louisville,  New  Albany  & 
Chicago  Railway  Company,  via  the  respondent's  railroad^ 
necessarily  requires  the  use  of  respondent's  terminal  tracks 
and  facilities  to  make  such  interchange. 

Upon  the  hearing  an  agreed  statement  of  facts  was  sub- 
mitted as  the  evidence  in  the  case,  which  statement  is  as 
follows : 

''1.  That  complainant  is  a  distiller,  operating  the  distillery 
described  in  the  complaint,  and  that  the  railroad  connections 
with  said  distillery  exist  as  described  in  the  complaint. 

"  2.  That  the  connections  between  the  Louisville,  Evans- 
ville &  St.  Louis  Railway  Company  and  respondent,  and  the 
connections  between  respondent  and  the  Louisville,  New 
Albany  &  Chicago  Railway  Company,  and  Kentucky  &  Indi- 
ana Bridge  Company,  exist  as  stated  in  the  complaint. 

''  3  That  respondent,  as  lessee  of  the  JeffersonviUe,  Madison 
&  Indianapolis  Railroad  Company,  is  a  common  carrier^ 
engaged  in  the  business  of  interstate  commerce. 
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"  4.  That  it  is  feasible  and  conTenient  for  respondent  to 
receive  freight  from  the  Louisville,  Evansville  &  St.  Louis 
Bailway  Company,  at  their  point  of  connection  at  State 
street,  New  Albany,  and  deliver  the  same  to  the  Louisville, 
New  Albany  &  Chicago  Bailway  Company,  at  YincenneB 
street.  New  Albany. 

''5.  That  prior  to  May  1, 1889,  the  respondent,  at  the  earn* 
est  solicitation  of  the  Louisville,  Evansville  &  St.  Louis 
Bailway  Company,  did  so  receive  and  deliver  two  several 
shipments  of  grain  consigned  to  complainant  at  Louisville ; 
that  respondent  at  first  refused,  in  each  instance,  to  make 
such  deliveries,  and  only  did  so  finally  as  a  matter  of  accom- 
modation to  the  Louisville,  Evansville  &  St.  Louis  Bailway 
Company,  to  enable  it  to  secure  complainant's  traffic  as 
against  competing  lines,  and  said  deliveries  were  made  under 
an  express  stipulation  with  that  railroad  company  that 
respondent  should  not  thereby  establish  any  precedent  for  its 
future  action,  and  should  not  thereby  establish  a  point  of 
interchange  of  interstate  traffic  between  it  and  the  Louisville^ 
New  Albany  &  Chicago  Bailway  Company  at  Yincennes 
street.  New  Albany ;  and  complainant's  freight  was  received 
and  delivered  by  respondent  under  said  stipulation. 

"  6.  That  with  the  exceptions  above  stated,  respondent  has 
never  delivered  to  the  Louisville,  New  Albany  &  Chicago 
Bailway  Company,  at  Yincennes  street,  any  interstate  traffic 
whatever,  and  at  the  time  of  delivering  complainant's  last 
shipment  respondent  notified  the  Louisville,  EvansviUe  &  St. 
Louis  Bailway  Company  that  it  would  not  in  future  deliver 
any  interstate  traffic  to  the  Louisville,  New  Albany  &  Chi* 
cago  Bailway  Company  at  Yincennes  street,  in  New  Albany. 

''  7.  That  it  is  feasible  and  convenient  for  complainant's 
fi'eight  to  be  carried  to  Louisville  over  respondent's  line  of 
railway,  and,  by  means  of  its  connections  in  Louisville, 
delivered  at  the  distillery  named  in  the  complaint. 

"  8.  That  the  delivery  by  respondent  of  Louisville  traffic 
to  the  Louisville,  New  Albany  &  Chicago  Bailway  Company 
at  Yincennes  street,  New  Albany,  would  result  in  diverting 
such  traffic  from  respondent's  own  line  extending  to  Lonis- 
ville. 
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''9.  That  respondent,  in  delivering  cars  to  and  from  the 
Louisville,  Evansville  &  St.  Louis  Bailwaj  Company  and  the 
Louisville,  New  Albany  &  Chicago  Bailway  Company,  at  Vin- 
cennes  street.  New  Albany,  destined  for  points  not  reached 
by  or  over  respondent's  lines,  makes  a  switching  charge  of 
one  dollar  per  car,  and,  assuming  that  the  respondent  would 
make  the  same  switching  charge  on  cars  destined  for  Louis- 
ville, it  would  cost  complainant  one  dollar  per  car  more  to 
have  his  freight  transported  to  Louisville  over  respondent's 
line  than  it  would  if  it  was  transported  via  the  Louisville, 
New  Albany  &  Chicago  Bailway  Company  and  the  Kentucky 
&  Indiana  Bridge  Company, 

"  10.  That  respondent  has  never  established  and  refuses  to 
establish  any  through  route  or  rate  to  Louisville  or  other 
points  south,  on  freight  received  from  the  Louisville,  Evans- 
ville &  St.  Louis  Bailway  Company,  except  over  its  own  line 
to  Louisville ;  and  that  it  has  not  established  and  refuses  to 
establish  any  through  route  or  rate  to  LouisviUe  via  the 
Louisville,  New  Albany  &  Chicago  Bailway  Company  and  the 
Kentucky  &  Indiana  Bridge  Company. 

''  11.  That  New  Albany,  Ind.,  is  a  terminal  point  of  respond- 
ent's railway ;  that  between  Yincennes  street  and  State  street 
in  said  city  the  respondent's  tracks  are  laid  almost  wholly  in 
the  public  highways ;  that  at  State  street  it  has  its  freight 
station  and  principal  passenger  station ;  that  at  Yincennes 
street  and  the  intermediate  streets  between  it  and  Stat«  street 
respondent  has  passenger  stations  at  which  passenger  trains 
pass  and  stop  at  intervals  of  thirty  minutes  between  5:30 
a.  m.  and  12  p.  m.  every  day ;  that  between  Yincennes  street 

and  State  street  there  are private  sidings  connecting 

respondent's  tracks  with  various  business  establishments  in 
New  Albany,  from  and  to  which  respondent  is  constantly 
receiving  and  delivering  cars  shipped  from  and  to  said  estab- 
lishments; that  the  main  and  side  tracks  of  respondent 
between  Yincennes  street  and  State  street  in  New  Albany, 
are  in  constant  and  necessary  use  by  respondent  in  deliver- 
ing, receiving,  shifting  and  transporting  freight  consigned 
to  and  shipped  from  New  Albany. 

''  12.  That  respondent  has  no  traffic  arrangement  or  con- 
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tract  with  the  Louisville,  New  Albany  &  Chicago  Bailwaj 
Company  respecting  interstate  traffic,  and  especially  traffic 
passing  from  New  Albany  to  Louisyille  from  respondent's 
own  line ;  that  it  has  no  interest  in  or  control  over  the  Louis- 
ville, New  Albany  &  Chicago  Railway  Company,  or  the  Ken- 
tucky &  Lidiana  Bridge  Company,  over  which  complainant's 
fi-eight  would  pass  in  order  to  reach  Louisville. 

'^13.  That  a  compliance  with  complainant's  demands 
would  only  require  the  respondent  to  switch  complainant's 
cars  from  State  street  to  Yincennes  street  in  the  city  of 
New  Albany,  for  which  service  it  would  receive  a  switching 
charge. 

''  14.  That  the  respondent  and  the  Louisville  Bridge  Com- 
pany, over  which  respondent  operates  its  line,  are  both  con- 
trolled by  the  Pennsylvania  Railroad  Company." 

This  last  statement  was  amended  by  consent  on  the  hear- 
ing, to  the  effect  that  the  respondent  company  owns  a  major- 
ity of  the  stock  of  the  Bridge  Company,  and  the  Pennsyl- 
vania Railroad  Company  owns  a  majority  of  the  stock  of  the 
respondent,  and  the  facts  are  so  found. 

Upon  the  agreed  facts  the  complainant  insists  that  it  is  the 
duty  of  the  respondent  company  to  perform  the  switching 
service  in  the  city  of  New  Albany  necessary  to  transfer  the 
cars  containing  his  freight  from  the  Louisville,  Evansville  & 
St.  Louis  Consolidated  Railroad  to  the  tracks  of  the  Louis- 
ville, New  Albany  &  Chicago  Railway,  to  be  taken  over  the 
Kentucky  &  Indiana  bridge,  and  thence  to  the  distillery  of 
the  complainant.  The  ground  upon  which  this  duty  is  sup- 
posed to  rest  is  that  the  freight  is  interstate  traffic ;  that  the 
road  of  the  respondent,  connected  with  the  branch  over  which 
the  freight  in  question  must  move  in  order  to  reach  the  Ken- 
tucky &  Indiana  bridge,  is  engaged  in  interstate  commerce, 
and  subject  to  the  provisions  of  the  Act  to  regulate  com- 
merce, and  is  not  therefore  at  liberty  to  refuse  to  handle  the 
traffic  in  question  as  desired  by  the  complainant. 

The  respondent  company  denies  that  it  is  required  by 
law  to  perform  this  switching  service,  and  interposes  three 
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grounds  of  objection  to  the  complainant's  claim.  The  first 
is  that  the  part  of  the  road  over  which  the  switching  service 
is  desired  is  wholly  within  the  State  of  Indiana,  and  there- 
fore not  subject  to  the  provisions  of  the  Act  to  regulate  com- 
merce in  respect  to  this  traffic,  nor  to  the  jurisdiction  of  the 
Commission.  The  second  is  that  the  respondent  can  not  be 
required  under  the  statute  to  give  the  use  of  its  tracks  and 
terminal  facilities  to  another  carrier  engaged  in  like  business. 
The  third  is  that  the  respondent  has  a  Hne  of  its  own  over  the 
Louisville  bridge,  by  which  it  can  deliver  the  traffic  in  ques- 
tion upon  the  terminal  tracks  of  the  Kentucky  &  Indiana 
Bridge  Company,  to  be  taken  to  complainant's  distillery,  and 
that  it  has  a  lawful  right  to  discriminate  in  favor  of  its  own 
line  as  against  competing  lines,  and  to  refuse  to  unite  in  any 
through  route  or  through  rate  that  will  result  in  diverting 
traffic  from  its  own  line. 

The  several  objections,  though  differing  in  form,  resolve 
themselves  into  the  general  proposition  that  the  ConuniMion 
has  not  authority  under  the  statute  to  order  the  performance  of 
the  service  in  question,  which  is  the  forwarding  of  interstate 
traffic  in  the  manner  desired  by  the  complainant.  It  is  more 
in  this  form  tlian  in  the  separate  discussion  of  the  particular 
points  raised  that  the  case  will  be  considered.  Some  phases 
of  the  general  question  have  had  consideration  in  the  cases 
cited  on  the  hearing,  and  have  also  been  referred  to  in  the 
annual  reports  of  the  Commission.  (Missouri  &  111.  B.  B. 
Tie  &  Lumber  Co.  v.  The  Cape  Girardeau  &  Southwestern 
R'y  Co.,  1  I.  C.  C.  Rep.  30 ;  The  New  Jersey  Fruit  Exchange 
V.  The  Central  R.  R.  of  N.  J.  et  al,,  2  L  C.  C.  Bep.  142 ;  Ex 
parte  Eoehler,  30  Fed.  Rep.  867 ;  Heck  &  Petree  v.  East 
Tenn.,  Va.  &  Ga.  R'y  Co.  et  aL,  1 1.  C-  C.  Bep.  495 ;  2  Annual 
Rep.  I.  C.  C.  4,  5,  25,  26  &  70.) 

None  of  these  cases  are  decisive  of  the  broad  question  now 
presented,  and  involved  other  points  upon  which  they  mostly 
turned. 

By  the  agreed  facts  the  branch  or  portion  of  road  over 
wliich  the  desired  service  is  sought  to  be  enforced  is  wholly 
in  one  State,  but  it  is  part  of  a  road  or  line  engaged  in  inter- 
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State  commerce.  The  service  required  is  the  forwarding  of 
car-loads  of  interstate  freight  from  the  terminns  of  the  road 
by  which  it  is  brought  to  New  Albany  over  respondent's  road 
for  about  a  mile  to  another  road  to  be  carried  by  the  latter 
into  Kentucky,  the  respondent  having  a  track  connection 
with  both  the  other  roads.  It  is  not  material  whether  the  ser- 
vice be  described  as  transportation,  forwarding  or  handling. 
The  several  lines  or  roads  are  owned  and  operated  sepa- 
rately, and  are  not  under  any  common  control,  management, 
or  arrangement,  for  a  continuous  carriage  or  shipment  of 
interstate  commerce. 

The  provisions  of  the  Act  by  its  terms  "  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  transportation  of  pas- 
sengers or  property  wholly  by  railroad,  or  partly  by  railroad 
and  partly  by  water  when  both  are  used,  under  a  common 
control,  management,  or  arrangement,  for  a  continuous  car- 
riage or  shipment,  from  one  State  or  Territory,"  etc.  The 
same  section  contains  the  proviso  ''That  the  provisions  of 
this  Act  shall  not  apply  to  the  transportation  of  passengers  or 
property,  or  to  the  receiving,  deUvering,  storage  or  handKng 
of  property  wholly  within  one  State  and  not  shipped  to  or 
from  a  foreign  country  from  or  to  any  State  or  Territory  as 
aforesaid." 

Upon  the  import  of  these  provisions  of  the  statute,  con- 
sidered with  the  Act  as  a  whole  so  far  as  it  has  any  bearing 
on  these  provisions,  the  controversy  mainly  arises. 

The  vital  questions  in  this  inquiry  are :  To  what  extent^ 
both  as  regards  the  traffic  and  the  transportation  agencies 
engaged  in  it,  was  it  the  intention  of  Congress,  as  shown  by 
the  language  of  the  statute,  to  regulate  interstate  commerce? 
And  what  was  intended  to  be  excluded  from  regulation  by 
the  proviso  ''That  the  provisions  of  this  Act  shall  not  apply 
to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of  property  wholly 
in  one  State,"  etc  ? 

One  theory,  and  this  is  the  basis  of  the  complainant's 
contention,  is,  that  traffic  which  by  reason  of  its  origin  and 
destination  is  interstate  does  not  lose  its  distinctive  charao- 
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ter  when  taken  up  and  carried  forward  by  a  State  carrier  to 
a  destination  in  the  State  in  which  such  carrier  operates,  or 
when  so  carried  to  be  delivered  to  another  carrier  in  the 
same  State  for  further  transportation  beyond  the  limits  of 
the  State,  but  that  the  traffic  remains  interstate  throughout 
its  transit,  with  whatever  incidents  pertain  to  such  commerce, 
and  that  the  various  sucessive  carriers  engaged  in  it  are  sub- 
ject to  the  authority  of  Congress  in  that  business  and  are 
embraced  in  the  regulations  of  the  Act.  And  furthermore, 
that  when  a  carrier  in  one  State  engages  in  interstate  com- 
merce, it  becomes  a  National  agency  and  subjects  itself  nec- 
essarily to  the  provisions  of  the  Act  to  regulate  commerce  for 
all  the  legitimate  purposes  of  such  commerce,  and  must  accept 
and  forward  the  traffic  offered  indifferently,  without  unjust 
discrimination  or  undue  preference. 

Another  theory  is,  and  on  this  the  respondent  is  under- 
stood to  rely,  that  a  State  carrier  which  has  not  entered  into 
anangements  for  continuous  carriage  among  the  States  does 
not  become  subject  to  the  Act  to  regulate  commerce  by 
engaging  in  the  carriage  within  one  State  of  interstate  traffic 
and  that  it  incurs  no  obligations  under  that  Act  either  in 
respect  to  the  traffic  actually  carried  or  other  interstate  traf- 
fic offered  for  carriage,  but  may,  as  an  independent  carrier, 
wholly  in  one  State,  accept  or  refuse  interstate  traffic  in  its 
discretion,  and  fix  such  conditions  with  regard  to  rates  or 
otherwise  as  it  may  desire. 

This  is  claimed  to  be  the  necessary  effect  of  the  proviso  in 
the  first  section  of  the  Act,  and  under  that  proviso  it  is  said 
that  the  service  by  a  carrier  wholly  in  one  State,  when  not 
under  an  arrangement  for  a  continuous  carriage,  is  an  inde- 
pendent employment  of  a  separate  agency  to  which  the  Act 
does  not  apply. 

The  extent  of  the  regulation  contemplated  by  the  Act  to 
regulate  commerce  is  therefore  directly  presented,  and  per- 
haps the  intention  of  Congress  in  the  use  of  the  language 
employed  may  more  clearly  appear  by  some  reference  to  the 
principles  that  have  been  judicially  declared  to  apply  to 
interstate  commerce,  in  the  light  of  which  the  statute  was 
framed. 
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The  commerce  intended  to  be  regulated  by  the  Act  is  that 
over  which  the  jurisdiction  of  the  law-making  power  extends 
and  the  regulations  provided  must  be  deemed  co-extensive 
with  the  scope  of  the  power,  and  with  only  such  limitations 
as  the  Act  itself  makes.  The  jurisdiction  to  regulate  applies 
to  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes.  In  defining  commerce 
among  the  States  the  courts  have  declared  that '^^ among' 
means  intermingled  with.  A  thing  which  is  among  others  is 
intermingled  with  them.  Commerce  among  the  States  can 
not  stop  at  the  external  boundary  of  each  State,  but  may  be 
introduced  into  the  interior."  (Gibbons  v.  Ogden,  9  Wheat. 
194.) 

The  immunity  of  interstate  commerce  from  all  interference 
by  State  authority  has  been  declared  in  a  variety  of  forms  in 
which  the  question  has  arisen.  This  immunity  applies  from 
the  beginning  to  the  end  of  the  transportation,  alike  to  the 
passage  out  of  the  State  in  which  it  originates,  through  any 
other  State,  and  into  the  State  to  which  it  is  shipped  to  its 
point  of  destination.  While  in  transit,  and  until  it  reaches 
the  consignee  and  becomes  mingled  with  his  general  prop- 
erty, it  is  clothed  with  the  rights  and  subject  only  to  the  rules 
of  interstate  commerce.  The  freedom  of  its  movement  may 
not  be  impeded,  nor  rates  and  charges  prescribed  for  its  car- 
riage by  any  action  of  a  State.  (Wabash  By.  Co.  t;.  Illinois, 
118  U.  S.  557.) 

This  principle  has  been  further  applied  as  follows :  '^ When- 
ever a  commodity  has  begun  to  move  as  an  article  of  trade 
from  one  State  to  another,  commerce  in  that  commodity  has 
commenced.  The  fact  that  several  di£Eerent  agencies  are 
employed  in  transporting  the  commodity,  some  acting 
entirely  in  one  State  and  some  acting  through  two  or  more 
States,  does  in  no  respect  affect  the  character  of  the  transac- 
tion. To  the  extent  in  which  each  agency  acts  in  that  trans- 
portation, it  is  subject  to  the  regulation  of  Congress.**  (The 
Daniel  Ball,  10  Wall.  565.)  In  the  same  case  it  was  farther 
said :  '^  We  are  unable  to  draw  any  clear  and  distinct  line 
between  the  authority  of  Congress  to  regulate  an  agency 
employed  in  commerce  between  the  States,  when  that  agency 
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extends  through  two  or  more  States,  and  when  it  is  confined 
in  its  action  entirely  within  the  limits  of  a  single  State.  If 
its  authority  does  not  extend  to  an  agency  in  such  commerce 
when  that  agency  is  confined  within  the  limits  of  a  State,  its 
entire  authority  over  interstate  commerce  may  be  defeated. 
Several  agencies  combining,  each  taking  up  the  commodity 
transported  at  the  boundary  line  at  one  end  of  a  State  and 
leaving  it  at  the  boundary  line  at  the  other  end,  the  Federal 
jurisdiction  would  be  entirely  ousted,  and  the  constitutional 
provision  would  become  a  dead  letter." 

The  immunity  of  interstate  and  foreign  commerce  from  the 
taxing  power  of  a  State  has  also  been  applied.  When  goods 
have  begun  to  be  transported  from  the  State  in  which  they 
are  produced  they  have  become  the  subjects  of  interstate 
commerce  and  as  such  are  subject  to  National  regulation  and 
cease  to  be  taxable  by  the  State  of  their  origin,  nor  can  they 
be  taxed  by  another  State  while  on  the  route  to  their  desti- 
nation, though  detained  temporarily  within  a  State  by  some 
impediment  to  transportation  or  other  cause.  (Goe  v.  Errol, 
116  U.  S.  517.) 

A  State  can  not  impose  a  tax  upon  the  gross  receipts  of 
railroads  for  the  carriage  of  freights  and  passengers  out  of, 
into,  or  through  the  State,  for  the  reason  that  it  imposes  a 
burden  upon  commerce  among  the  States.  (Fargo  v.  Michi- 
gan, 121  U.  S.  230.) 

The  same  principle  was  applied  to  a  telegraph  company  in 
a  case  arising  under  a  State  statute  imposing  a  general 
license  tax.  It  was  held  that  no  State  has  the  right  to  lay  a 
tax  on  interstate  commerce  in  any  form,  whether  by  way  of 
<luties  laid  on  the  transportation  of  the  subjects  of  that  com- 
merce, or  on  the  receipts  derived  from  that  transportation, 
or  on  the  occupation  or  business  of  carrying  it  on,  for  the 
reason  that  such  a  tax  is  a  burden  on  that  commerce  and 
amounts  to  a  regulation  of  it.  (Leloup  v.  Port  of  Mobile, 
127  U.  S.  641.) 

The  exclusive  authority  of  Congress  to  regulate  commerce 
among  the  States  is  not  restricted  to  goods,  but  applies  to 
instrumentalities  and  persons  as  well,  and  alike  on  the  navi- 
gable waters  and  on  the  land.    In  Gibbons  v.  Ogden,  9 
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Wheat.  229,  it  is  said :  "  Commerce  in  its  simplest  significa- 
tion means  an  exchange  of  goods ;  but  in  the  advancement  of 
society,  labor,  transportation,  intelligence,  care  and  various, 
mediums  of  exchange  become  commodities  and  enter  inta 
commerce ;  the  subject,  the  vehicle,  the  agent,  and  their  vari- 
ous operations  become  the  objects  of  commercial  regulation." 
In  Sherloch,  Ac.  v.  Ailing,  Ac,  93  U.  S.  103,  it  is  said:  "The 
commercial  power  conferred  by  the  Constitution  is  one  with- 
out limitation.  It  authorizes  legislation  with  respect  to  all 
the  subjects  of  foreign  and  interstate  commerce,  the  persons 
engaged  in  and  the  instruments  by  which  it  is  carried  on." 
In  114  U.  S.  196,  it  is  said  in  reference  to  the  commerce 
power  of  Congress  :  "  It  is  the  power  to  prescribe  the  rules- 
by  which  it  shall  be  governed — ^that  is,  the  conditions  upon 
which  it  shall  be  conducted.  That  it  embraces  within  its 
control  all  the  instrumentalities  by  which  that  commerce  may 
be  carried  on,  and  the  means  by  which  it  may  be  aided  and 
encouraged." 

And  in  the  exercise  of  its  power  to  regulate  commeroe 
among  the  States  Congress  has  authority  to  construct,  or 
authorize  individuals  or  corporations  to  construct,  railroads 
across  the  States  or  Territories  of  the  United  States.  (Cali- 
fornia V.  Pacific  R  R.  Co.,  127  U.  S.  1.)  The  same  power 
also  embraces  the  construction  of  bridges  across  navigable 
rivers,  their  form  and  character,  and  the  extent  to  which  they 
may  affect  navigation.  (Bridge  Co.  v.  United  States,  105 
U.  S.  470.)  This  power  may  be  exercised  without  the  consent 
and  against  the  protest  of  a  State  to  authorize  a  State  rail- 
road company  to  erect  bridges  over  navigable  waters,  piers^ 
and  other  instrumentalities  to  be  used  for  interstate  com- 
merce, and  to  take  lands  belonging  to  a  State  or  to  individ- 
uals necessary  for  these  purposes.  (Stockton  v.  Bait.  &  N» 
Y.  R  R  Co.,  32  Fed.  Rep.  9.) 

In  Pensacola  Tel.  Co.  v. West.  Un.  Tel.  Co.,  96  U.  8. 1,  and 
other  cases  following  that  decision,  the  principle  is  declared 
that  the  exclusive  powers  of  regulation  by  Congress  are  not 
confined  to  the  instrumentalities  of  commerce  in  use  when 
the  Constitution  was  adopted,  but  keep  pace  with  the  pro- 
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gress  of  the  country,  and  adapt  themselves  to  the  new  devel- 
opments of  time  and  circumstances. 

The  reasons  for  exclusive  regulation  by  Congress  are  set 
forth  in  many  cases.  In  the  case  of  The  State  Freight  Tax, 
15  Wall.  279,  it  is  stated  in  substance  that  whenever  the  sub- 
jects affected  by  the  regulation  of  Congress  are  in  their 
nature  national,  or  admit  of  one  uniform  system  or  plan  of 
regulation,  they  are  within  the  exclusive  authority  of  Con- 
gress. That  transportation  of  passengers  or  merchandise 
through  a  State,  or  from  one  State  to  another,  is  of  this 
nature,  and  that  it  is  of  national  importance,  in  order  to  pre- 
vent oppressive  State  interference,  and  guard  against  com- 
mercial embarrassment,  that  over  that  subject  there  should 
be  but  one  regulating  power. 

The  commerce  not  subject  to  National  regulation  has  fre- 
quently been  defined.  In  one  case  it  was  said:  ''The  rule 
that  the  reflation  of  commerce  which  is  confined  exclusively 
within  the  jurisdiction  and  territory  of  a  State  and  does  not 
affect  other  nations  or  States  or  the  Indian  tribes,  that  is  to 
say,  the  purely  internal  commerce  of  a  State,  belongs  exclu- 
sively to  the  State,  is  as  well  settled  as  that  the  regulation  of 
commerce  which'  does  affect  other  nations  or  States  or  the 
Indian  tribes  belongs  to  Congress."  (Tel.  Co.  v.  Texas,  105 
U.  S.  466.) 

And  in  another  case  the  court  said:  ''The  internal  com- 
merce of  a  State — that  is,  the  commerce  which  is  wholly  con- 
fined within  its  limifcs — ^is  as  much  under  its  control  as 
foreign  commerce  or  interstate  commerce  is  under  the  con- 
trol of  the  General  Government."  (Sands  v.  Manistee,  &c. 
1'23  U.  S.  295.) 

In  the  elaborate  report  of  the  Senate  Committee,  made  in 
January,  1886,  reference  is  made  to  some  of  the  foregoing 
cases,  and  the  case  of  Louisville  &  Nashville  B.  B.  Co.  v. 
B.  B.  Commission  of  Tenn.,  19  Fed.  Bep.  679,  is  referred  to 
approvingly.  In  this  case  it  was  decided  that  the  power  of 
the  States  relating  to  commerce  and  its  incidents  ^'is  limited 
to  domestic  transportation,  which  means  that  carried  on 
•exclusively  within  the  boundaries  of  a  State,  and  transporta- 
tion can  be  domestic  only  when  it  begins  and  ends  within 
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those  boundaries ;  and  this  definition  can  not,  for  the  pur- 
pose of  enlarging  State  authority,  be  held  to  include  so  much 
of  a  transportation  on  a  continuous  shipment  between  two- 
or  more  States  as  will  cover  the  distance  traveled  within  the 
limits  of  any  one  of  those  States ;  for  this  construction  would 
destroy  the  exclusive  power  of  Congress  over  interstate 
transportation,  and  enables  the  States  to  restrict,  obstruct  or 
impair  that  freedom  of  commerce  between  the  States  which 
it  was  the  object  of  the  constitutional  provision  to  perma- 
nently secure.  It  can  only  include  the  transportation  car- 
ried on  upon  roads  lying  wholly  within  the  State,  or  else  it 
may  be  to  shipments  beginning  and  ending  in  the  State, 
without  reference  to  the  character  of  the  road  in  that 
regard." 

After  an  extended  review  of  the  decisions  of  the  courts,  the 
committee  states  its  conclusions  with  regard  to  the  regula- 
tion of  commerce  by  Congress  as  follows : 

"  The  decisions  to  which  reference  has  been  made  conclu- 
sively  establish,  in  the  judgment  of  the  committee,  the  fol- 
lowing propositions  as  to  the  power  of  Congress,  under  the 
commercial  clause  of  the  Constitution,  to  regulate  all  rail- 
roads engaged  in  interstate  commerce  within  the  United 
States : 

''(1)  Commerce,  in  the  meaning  of  the  Constitution^ 
includes  the  transportation  of  persons  and  property  from 
place  to  place  by  railroad. 

**  (2)  Commerce  among  the  States  includes  the  transporta* 
tion  of  persons  and  property  from  a  place  in  one  State  to  a 
place  in  another  State.  Interstate  commerce  is  all  commerce 
that  concerns  more  States  than  one,  and  embraces  all  trans- 
portation which  begins  in  one  State  and  ends  in  or  passes 
through  another  State. 

■ 

''  (3)  The  power  to  regulate  such  commerce  is  vested  exoln* 
sively  in  Congress,  without  any  limitations  as  to  the  meas- 
ures to  be  adopted  or  the  means  to  be  employed  in  ita 
discretion  for  the  public  welfare. 
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**  (4)  The  states  being  without  power  to  regulate  interstate 
transportation,  the  people  must  look  to  Congress  alone  for 
w^hatever  regulation  may  be  necessary  as  to  interstate  com- 
merce." 

In  some  of  the  cases  language  is  used  indicating  continuity 
of  carriage  among  States,  or  a  contract  for  that  purpose,  as  a 
feature  of  the  transportation  that  divests  it  of  State  regula- 
tion and  gives  it  the  character  and  immunities  of  interstate 
commerce.  Such  phrases  as  'transportation  of  goods 
through  more  than  one  State  in  one  voyage,"  "  contract  that 
is  a  unit  for  the  entire  transportation,"  '^  continuous  trans- 
portation over  several  States,"  are  used  in  Wabash,  Ac.  v. 
Illinois,  118  U.  S.  557,  and  evidently  were  regarded  as  ele- 
ments of  importance  in  the  decision  of  the  case. 

They  may  have  been  referred  to  as  facts  of  that  case, 
which  related  to  rates  made  in  disregard  of  the  rule  pre- 
scribed by  the  State,  and  not  in  the  sense  of  jurisdictional 
conditions;  and  in  nearly  all  other  cases  where  interstate 
commerce  has  been  discussed  no  allusion  is  made  to  an 
entire  contract  for  continuous  carriage  as  essential  to  exclu- 
sive Federal  jurisdiction.  Obviously,  in  the  transportation 
of  freight  a  bill  of  lading  specifying  its  destination  is  neces- 
sary, and  this  implies  one  voyage  for  the  property.  And 
while  an  initial  carrier  can  not  contract  for  a  joint  rate  at 
less  tlian  the  aggregate  of  the  locals  in  the  absence  of  an 
arrangement  for  the  purpose,  it  can  name  the  total  rate  at 
the  sum  of  the  locals  in  effect,  and  bill  through  to  destina- 
tion in  that  way.  Tlie  Act,  in  describing  the  carriers  that 
are  subject  to  its  provisions,  defines  them  as  those  engaged 
in  the  transportation  of  passengers  or  property  "for  a  con- 
tinuous carriage  or  shipment."  The  words  "  under  a  com- 
mon control,  management,  or  arrangement"  preceding  those 
last  quoted,  may  be  somewhat  ambiguous  as  to  their  appli- 
cation, whether  to  combined  rail  and  water  carriers  or  gen- 
erally to  all.  But  that  they  are  not  intended  as  a  limitation 
upon  jurisdiction,  or  of  the  subjects  regulated,  is  evident 
from  the  seventh  section,  which  provides — 

''  That  it  shall  be  xmlawfnl  for  any  common  carrier  sub- 
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ject  to  the  proviHions  of  this  Act  to  enter  into  any  combina- 
tion, coutnict,  or  agreement,  expressed  or  implied,  to  preTent, 
by  eliange  of  time  Hchedule,  carriage  in  different  cars,  or  by 
other  means  or  devices,  the  carriage  of  freights  from  being 
continuous  from  the  place  of  shipment  to  the  place  of  destin- 
ation ;  and  no  break  of  bulk,  stoppage,  or  intermption  made 
by  such  common  carrier  shall  prevent  the  carriage  of  freights 
from  being  and  being  treated  as  one  continuous  carriage  from 
the  place  of  Hhipmcnt  to  the  place  of  destination,  luileBS  such 
break,  stoppage,  or  interruption  was  made  in  good  faith  for 
some  necessary  purpose,  and  without  any  intent  to  avoid  ot 
unnecessarily  interrupt  such  continuous  carriage  or  to  evade 
any  of  the  provisions  of  this  Act.** 

The  term  "continuous**  no  doubt  implies  joined,  oon- 
niH'tod,  without  interval  or  interruption,  for  some  porpoee 
iuconsistont  with  further  carriage.  Carriage  does  not  cease 
to  bo  continuous  by  indtlental  halts  for  inspection,  CQstomH 
purposes  or  transfers  from  one  carrier  to  another.  When  a 
shipment  is  continuous  the  carriage  is  deemed  continnoos 
for  the  purposes  of  the  Act.  In  some  branches  of  law  a 
broad  construction  has  been  given  to  "  continnoos  voyage,*' 
extending  it  beyond  a  stopping  point  where  trans-shipment 
is  to  l>e  made,  and  depending  upon  original  intention  and 
ultimate  destinaticm.  (The  Springbok,  5  Wall.  1,  28;  3 
Whart.  Internat.  Law,  sec.  362,  388.) 

The  scn.<u)  in  which  "continuous  carriage  or  shipment**  is 
used  in  the  Act  to  regulates  commerce  is  defined  by  the  Act 
itself  in  the  section  above  cited,  and  carriers  are  not  allowed 
by  any  device  to  **  prevent  the  carriage  of  freights  from  being 
and  bcin^  treated  as  one  continuous  carriage  from  the  place 
of  shipment  to  the  place  of  destination.** 

As  has  been  seen,  the  principles  that  apply  to  interstate 
4*ouuuerce,  as  enunciated  by  the  courts,  constitute  a  compre* 
h(*nsive  system,  all  the  parts  of  which  are  embraced  within 
the  sphere  of  Federal  regulation.  These  principles  may 
]iroperly  guidt*  in  the  interpretation  of  the  provisions  of  the 
Act,  and  indicate  the  extent  of  the  regulation  intended,  so 
fur  as  the  power  to  regidate  has  been  exercised.     Plainly  the 
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Act  does  not  in  all  respects  go  to  the  extent  of  the  power. 
For  example,  it  does  not  apply  to  independent  carriers  by 
water.  The  provisions  adopted  were  perhaps  regarded  as 
sufficient  until  experience  should  show  a  necessity  or  pro- 
priety for  further  legislation.  The  general  purpose  of  these 
provisions  is  to  bring  interstate  commerce  under  a  uniform 
system  of  defined  rules.  These  rules  are  for  the  government 
of  a  business  that  is  national  in  its  character,  that  has  a  right 
of  way  through  States  and  Territories  and  can  not  be  hin- 
dered or  obstructed  by  any  other  authority  than  Congress,  and 
which  includes  all  structures,  agencies  and  instrumentalities 
employed  in  the  business,  as  well  as  the  commodities  that  are 
carried.  Only  commerce  not  national  in  its  character — that 
is,  the  purely  internal  commerce  of  a  State — is  not  subject  to 
rules  prescribed  by  the  national  authority.  The  boundary  of 
authority  is  therefore  clearly  marked,  and  the  statute  must 
bo  presumed  to  correspond  with  the  scope  of  the  power. 
This  construction  will  give  legitimate  effect  to  all  its  provis- 
ions. A  remedial  statute  is  to  be  construed  in  furtherance  of 
its  declared  objects. 

Every  common  carrier,  whether  wholly  by  railroad  or  con- 
jointly by  railroad  and  water,  engaged  in  the  transportation 
of  interstate  or  foreign  commerce  for  a  continuous  carriage 
or  shipment  is  declared  to  be  subject  to  the  Act.  Transpor- 
tation wholly  within  one  State,  unless  for  a  shipment  to  or 
from  a  foreign  country,  is  declared  to  be  excluded.  What  is 
the  scope  of  this  exclusion?  What  is  meant  by  transporta- 
tion wholly  within  one  State  ?  The  answer  seems  plain.  It 
is  evidently  the  transportation  that  is  an  element  of  the  com- 
merce not  subject  to  the  jurisdiction  of  Congress.  This  com- 
merce the  courts  say  is  only  that  "which  is  confined  exclu- 
sively  T^-ithin  the  jurisdiction  and  territory  of  a  State  and 
does  not  affect  other  nations  or  States  or  the  Indian  tribes — 
that  is  to  say,  the  purely  internal  commerce  of  a  State ; " 
''the  commerce  which  is  wholly  confined  within  the  limits  of 
a  State."  Under  this  principle  transportation  wholly  within 
one  State,  to  which  the  Act  does  not  apply,  most  originate 
and  end  in  the  same  State.  If  the  transportation  be  part  of 
a  voyage  from  one  State  to  another,  or  of  a  shipment  to  or 
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from  a  foreign  country,  it  is  interstate  or  foreign  commerce 
and  subject  to  the  Act. 

And  under  the  rule  that  commerce  includes  all  the  agen- 
cies employed  in  it,  when  a  carrier  located  and  operated  only 
within  one  State  engages  in  interstate  transportation  it 
becomes  an  instrument  of  commerce  among  the  States,  and 
is  subject  for  all  the  purposes  of  such  commerce  to  the  pro- 
visions of  the  Act.  Such  a  carrier  was  in  contemplation  in 
the  provision  in  the  sixth  section  respecting  '^  continuous 
lines  or  routes  operated  by  more  than  one  common  carrier." 

While  so  much  of  its  business  as  is  confined  wholly  to  the 
limits  of  its  State  is  not  a£fet)ted  it  can  not  change  the  charac- 
ter nor  impair  the  rights  of  interstate  business.  And  when 
it  becomes  a  national  agency  it  can  not  limit  the  extent  of  its 
obligations.  It  must  comply  with  the  rules  prescribed  by 
national  authority,  and  neither  territorial  boundary  lines  nor 
corporate  existence  derived  from  another  source  can  prove 
effectual  to  relieve  it  from  the  rules  of  the  service  in  which  it 
engages.  In  this  respect  it  does  not  differ  from  a  person. 
If  its  relation  to  commerce  is  that  of  a  national  carrier  its 
obligations  are  those  prescribed  by  the  national  authority 
for  such  carriers.  It  can  not  engage  in  the  service  and  reject 
the  obligations  imposed  for  the  regulation  of  the  service. 
One  of  these  obligations,  foimded  on  the  public  interests,  is 
impartiality  in  receiving,  forwarding  and  delivering  interstate 
traffic.  There  can  be  no  preferential  service  in  this  respect 
as  regards  persons,  carriers  or  traffic,  and  no  refusal  to  do 
for  some  what  is  done  for  others,  nor  any  unjust  discrimina- 
tion in  charges. 

The  necessary  result  of  these  considerations  is  that  the 
respondent's  contention  with  regard  to  its  relations  to  the 
law,  and  its  corresponding  duties,  must  be  overruled.  Its 
position  is,  in  brief,  that  it  is  a  carrier  wholly  in  one  State,  and 
therefore  is  not  subject  to  the  Act.  The  fact  that  the  partic- 
ular transportation  demanded  in  this  case  is  wholly  in  one 
State  is  true,  but  the  conclusion  deduced  from  it  is  errone- 
ous. It  is  one  of  the  admitted  facts  in  the  case  that  the 
respondent  is  engaged  in  interstate  transportation,  and  the 
traffic  in  question  is  interstate  traffic.    These  facts  are  con- 
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trolling,  and  make  it  the  duty  of  the  respondent  to  receive 
and  forward  it. 

To  this  extent  the  requirements  of  the  Act  are  plain.  But 
at  this  point  a  difficulty  is  encountered,  and,  owing  to  the 
omission  of  some  provisions  in  the  Act,  the  order  asked  bj 
the  complainant  can  not  be  made.  He  asks  a  through  route 
for  the  cars  containing  his  goods  from  one  carrier  over  the 
tracks  of  the  respondent  to  another  carrier,  to  be  taken  by 
the  latter  further  on  toward  their  destination.  This  claim  is 
founded  on  the.  third  section  of  the  Act.  It  is  to  be  regretted 
that  the  language  of  that  section  with  regard  to  exchanges 
between  connecting  lines  is  not  clearer  and  more  definite. 
Whatever  may  have  been  intended  to  be  expressed  by  the 
greatly  condensed  language  of  that  section,  it  apparently 
contains  no  provisions  for  a  compulsory  ordering  of  through 
routes  or  through  rates  over  lines  that  physically  connect. 
The  provisions  of  the  English  statute,  which  are  full  and 
specific  for  these  purposes,  were  before  the  law-making  body 
when  the  Act  was  framed,  and  they  were  not  incorporated. 
This  would  seem  to  indicate  that,  for  reasons  deemed  satis- 
factory, they  were  not  intended  to  be  adopted.  The  Com- 
mission has  given  full  consideration  to  this  point  in  the  case 
of  The  Little  Rock  &  Memphis  R.  R.  Co.  v.  The  East  Tenn.^ 
Va.  <fc  Ga.  K.  R.  Co.  and  another,  3  I.  C.  C.  Rep.  1,  and  there 
ruled  that  the  authority  to  order  a  through  route  was  not 
conferred  by  the  Act.  The  conclusion  then  reached  is 
adhered  to  in  this  case. 

The  point  was  considered  and  passed  upon  by  the  United 
States  Circuit  Court  for  the  sixth  district,  in  the  case  of 
Kentucky  &  Indiana  Bridge  Co.  v.  Louisville  &  NashviUe 
K.  R.  Co.,  37  Fed.  Rep.  567,  and  the  court  held  that  this 
"Commission  is  not  invested  with  authority  to  establish 
through  routes  nor  to  fix  through  rates  between  connecting 
lines.  The  English  Act  of  1873,  amendatory  of  the  Act  of 
1854,  did  confer  such  authority  upon  the  English  Commis- 
sion ;  but  our  Act  to  regulate  commerce  contains  no  such 
provision  and  confers  no  such  authority." 

A  decision  upon  the  same  point  has  recently  been 
announced  by  the  United  States  Circuit  Court  for  the  eighth 
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circuit.  The  court  held  that  "a  court  of  equity  has  no 
power  either  at  common  law  or  under  the  Interstate  Com- 
merce Act  to  compel  a  railroad  company  to  enter  into  a 
contract  with  another  company  for  a  joint  through  rate  or 
joint  through  routing  of  freight  or  passengers."  (Little 
Bock  &  Memphis  B.  B.  Co.  v,  St.  L.,  I.  M.  &  S.  B.  B.  Co.  et 
al.y  2  Int.  Com.  Bep.  (Law  Co-op.),  763. 

Until  there  shall  be  further  legislation  or  more  authorita- 
tiye  judicial  interpretation  the  point  may  be  regarded  as 
adjudicated  by  the  rulings  of  the  Commission  and  as  having 
judicial  sanction. 

In  this  case  the  respondent  does  not  refuse  to  accept  and 
forward  the  freight.  It  professes  willingness  to  do  so,  but 
insists  on  the  right  to  make  use  of  its  own  line  for  the  pur- 
pose, and  denies  that  the  shipper  can  require  a  through 
routing  over  only  a  part  of  the  respondent's  line  to  transfer 
freight  between  two  other  lines  with  which  the  respondent 
has  no  arrangement  for  through  routes.  It  is  not  a  question, 
therefore,  of  forwarding  or  not  forwarding  interstate  traffic 
to  its  destination,  but  of  the  manner  of  doing  it,  and  whether 
the  shipper  can  determine  that  for  himself  irrespective  of  the 
objections  of  the  carrier,  and  call  upon  the  Commission  and 
the  courts  to  enforce  his  claim. 

The  Commission  not  having  the  power  under  the  statute 
to  make  the  order  asked  by  the  complainant,  the  complaint 
must  be  dismissed. 
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MARY  O.  STONE  and  THOMAS  GARTEN  v.  THE  DE- 
TROIT,  GRAND  HAVEN  &  MILWAUKEE  RAIL- 
WAY COMPANY. 


Complaint  filed  September  24,  1888.  Answer  filed  October  8,  1888. 
Heard  January  29,  1889.  Brief  for  complainants  filed  January  24, 
1889.  Briefs  for  defendant  and  cartage  companies  filed  January  29, 
1889.     Decided  April  26,  1890. 


Where  a  common  carrier  subject  to  the  Act  to  regulate  commerce  has 
established  and  published  its  schedule  of  rates  and  charges  for  a 
station  on  its  line,  free  cartage  furnished  by  the  carrier  for  the  col- 
lection and  delivery  of  freight  carried  on  its  road  to  or  from  such 
station  operates  as  a  reduction  or  rebate  from  the  schedule  charge, 
and  is  unlawful.  If  free  cartage  at  a  station  has  the  effect  to  reduce 
a  rate  below  the  charge  at  another  station  nearer  the  point  of  ship- 
ment it  is  unlawful  as  a  less  charge  for  a  longer  distance  over  the 
same  lino  and  in  the  same  direction,  the  less  being  included  within 
the  greater. 

It  is  not  material  to  the  question  of  the  lawfuhiess  of  free  cartage  fur- 
nished at  one  town  and  not  at  another  that  the  business  was  done  in 
that  way  for  many  years  before  the  Act  to  regulate  commerce  was 
enacted.  If  what  was  done  and  is  now  done  works  unjust  discrimi- 
nation, or  is  in  any  particular  obnoxious  to  the  law,  it  is  an  abuse, 
and  one  that  it  must  be  assumed  was  intended  to  be  corrected  by 
the  Act. 

The  respondent  company  had  a  tariff  schedule  in  effect  grouping  the  rates 
from  eastern  points  at  Ionia  and  Grand  Rapids  in  Michigan,  Ionia 
being  the  shorter  distance,  and  furnished  free  cartage  at  Grand 
Rapids  and  not  at  Ionia. 

Tpon  complaint  by  a  firm  of  dealers  at  Ionia: 

Held  that  the  free  cartage  atGfrrand  Rapids  was  in  effect  a  rebate  and 

unlawful. 

Thoinaa  F.  McGarry  and  AsJdey  Pond,  for  complainants. 
E.  ir.  Methlaugh,  for  defendant. 
Otto  Kirckner,  for  cartage  companies. 
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REPORT  AND  OPINION  OF  THE  COMMISSION. 

CoOLET,  Chairman: 

The  complaint  in  this  proceeding  sets  forth  that  complain- 
ants are  merchants  doing  business  in  the  city  of  Ionia  in 
the  State  of  Michigan,  and  that  they  purchase  their  goods 
at  Philadelphia,  New  York,  and  other  points  east  of  Detroit. 
That  respondent  is  a  carrier  of  passengers  and  property 
partly  by  railroad  and  partly  by  water  from  the  city  of  Detroit 
through  and  across  the  State  of  Michigan  to  the  city  of 
Grand  Haven,  and  thence  across  Lake  Michigan  to   Mil- 
waukee, in  the  State  of  Wisconsin,  passing  through  said  city 
of  Ionia,  and  also  through  the  city  of  Grand  Rapids^  in  the 
State  of  Michigan.     That  for  its  services  as  such  common 
carrier  in  carrying  merchandise  it  has  established  and  pub- 
lished a  tariff  of  charges  by  which  it  makes  on  all  freights 
from  Philadelphia,  New  York  and  all  other  points  east  of 
Detroit  the  same  rates  for  petitioners  and  others  at  Ionia 
that  are  charged  for  the  same  class  of  freights  to  the  mer- 
chants of   Grand  Bapids.     That  all  shipments  of  freights 
from  Philadelphia,    New  York  and  other    points  east  of 
Detroit  pass  through  Ionia  before  reaching  Grand  Rapids, 
and  over  the  same  line  and  in  the  same  direction,  the  shorter 
being  included  in  the  longer  distance.     That  respondent 
while  openly  charging  petitioners  no  more  for  the  transporta- 
tion of  freights  from  Philadelphia,  New  York,  and  points  east 
of  Detroit  than  is  charged  for  similar  freights  so  consigned  to 
the  merchants  of  Grand  Bapids,  nevertheless  discriminates 
in  favor  of  the  merchants  of  Grand  Bapids  and  against  peti- 
tioners by  delivering  all  such  freights  at  the  warehouse  in  Ionia 
and  at  the  doors  of  consignees  at  Grand  Bapids,  thus  charging 
petitioners  and  the  merchants  of  Ionia  more  on  freights  con- 
signed from  Philadelphia,  New  York  and  other  points  east 
of  Detroit  delivered  at  their  doors  than  it  charges  on  similar 
shipments  delivered  to  merchants  doing  business  at  Grand 
Bapids.     That  respondent,  as  a  means  of  transportation  of 
such  freight,  employs  under  contract  a  system  of  drays  which 
take  the  freight  at  the  warehouse  in  Grand  Bapids  and 
deliver  the  same  to  the  merchants  of  the  city  free  of  charge. 
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while  the  same  service  costs  petitioners  and  the  merchants 
of  Ionia  from  ten  to  thirty-three  per  cent,  of  the  freight 
charges  in  addition  thereto,  so  that  petitioners  and  the  mer- 
chants of  Ionia  are  compelled  to  pay  for  the  transportation 
from  Philadelphia,  New  York  and  points  east  of  Detroit 
from  ten  to  thirty-three  per  cent,  more  than  is  charged  for 
the  transportation  by  the  respondent  railway  company  for 
similar  shipments  to  the  merchants  of  Grand  Bapids.  That 
by  this  discrimination  respondent  violates  sections  2,  3  and 
4  of  the  Act  to  regidate  commerce — 

First :  In  charging,  collecting  and  receiving  from  petition- 
ers and  the  merchants  of  Ionia  a  greater  compensation  for 
service  rendered  in  the  transportation  of  property  from  Phila- 
delphia, New  York  and  points  east  of  Detroit  than  respond- 
ent charges,  demands  or  receives  from  the  merchants  of 
Grand  Bapids  for  the  like  service  under  substantially  similar 
circumstances. 

Second :  In  giving  an  undue  and  unreasonable  preference 
and  advantage  to  the  merchants  of  Grand  Rapids,  subjecting 
petitioners  and  the  merchants  of  Ionia  to  undue  and  unrea- 
sonable prejudice  and  disadvantage. 

Third :  In  charging  more  for  a  shorter  than  for  a  longer 
distance  over  the  same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer  distance. 

Petitioners  pray  an  investigation  and  that  respondent  may 
be  ordered  to  discontinue  the  further  draying  of  freights  for 
the  merchants  of  Grand  Bapids  of  merchandise  consigned 
from  Philadelphia,  New  York  and  points  east  of  Detroit,  or 
to  render  the  like  service  to  petitioners  and  the  merchants 
of  Ionia.     And  for  other  and  further  relief. 

The  respondent  answered  the  complaint  paragraph  by  par- 
agraph, but  in  view  of  the  stipulation  of  facts  it  is  not  deemed 
necessary  to  recite  the  answer  here.  The  free  cartage  at 
Grand  Bapids  is  admitted  and  it  is  openly  and  notoriously 
done  and  has  been  for  a  long  period  of  time,  to  wit,  for 
twenty-five  years  and  upwards.  In  justification  of  this, 
respondent  says  that  its  station  at  Ghrand  Bapids  is  on  an 
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average  one  and  one-quarter  miles  from  the  business  sec- 
tions of  the  city  where  the  traffic  of  the  places  tributary  to 
respondent's  road  reaches  or  terminates,  while  its  station  for 
receiving  and  discharging  freight  and  property  at  Ionia  is 
not  to  exceed  one-eighth  of  a  mile  from  the  business  centre 
of  the  city.  At  Grand  Bapids  there  are  two  other  railroads, 
the  Michigan  Central  and  the  Detroit,  Lansing  &,  Northern, 
both  of  which  are  immediately  and  directly  competitive  with 
respondent's  road  for  the  business  of  the  place,  and  their 
stations  for  the  receiving  and  discharging  of  freight  and 
1  property  at  that  place  are  in  the  business  centre  of  the  city, 
Requiring  only  a  short  haul  to  and  from  their  stations  of  a 
distance  not  to  exceed  on  the  average  one-quarter  of  a  mile. 
Respondent  did  the  carting  of  freight  to  and  from  its  station 
at  Grand  Bapids  substantially  the  same  as  at  present  before 
the  other  roads  were  constructed  to  that  place.  Bespondent 
denies  that  petitioners  or  any  other  person,  firm  or  corpora- 
tion at  Ionia,  interested  in  transportation  over  its  road, 
encounters  competition  in  business  to  any  appreciable  extent 
with  business  at  Grand  Bapids. 

The  case  being  thus  at  issue  the  parties  entered  into  a  writ- 
ten stipulation  of  facts  which  constituted  the  sole  evidence 
on  which  the  case  was  submitted  for  decision.  Upon  that 
evidence  we  find  the  facts  to  be  as  follows : 

1.  The  complainants  are  co-partners,  doing  business  under 
the  firm  name  of  Stone  &  Garten,  and  are  engaged  in  the  sale 
at  retail  of  goods,  wares  and  merchaandise  in  the  city  of 
Ionia,  county  of  Ionia,  and  State  of  Michigan,  purchasing 
said  goods,  wares  and  merchandise  at  Philadelphia,  Pa., 
New  York,  N.  Y.,  Boston,  Mass.,  and  points  east  of  Detroit, 
Michigan. 

2.  That  the  respondent  railway  company  is  a  corporation 
existing  under  and  pursuant  to  the  laws  of  the  State  of  Mich- 
igan, and  is  a  common  carrier  of  passengers  and  property 
for  hire  between  the  city  of  Detroit  and  the  city  of  Grand 
Haven,  both  of  said  places  and  its  entire  line  of  railroad 
being  in  the  State  of  Michigan ;  but  it  does  not  own  and  con- 
trol a  line  of    steamboats  plying  across  Lake  Michigan, 
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between  Grand  Haven  and  Milwaukee,  Wisconsin,  but  there 
is  a  line  of  steamboats  engaged  in  the  transportation  of  per- 
sons and  property  across  Lake  Michigan,  between  Grand 
Haven  and  Milwaukee,  from  which  the  respondent  receives 
traffic  consigned  over  its  road  from  Milwaukee,  and  to  which 
it  delivers  traffic  from  its  road  destined  to  Milwaukee ;  that 
all  of  said  boats  are  under  the  control  and  direction  of  an 
independent  corporation,  organized  under  the  laws  of  the 
State  of  Michigan,  by  the  name  of  The  Grand  Haven  & 
Milwaukee  Transportation  Company ;  that  the  management 
of  the  business  of  the  last-named  company  is  under  the  man- 
agement and  control  of  the  same  officers  as  those  which 
manage  and  control  the  road  and  business  of  the  respondent. 

3.  The  respondent,  for  its  services,  as  a  common  carrier  for 
continuous  shipment,  under  a  common  arrangement,  of  prop- 
erty from  Detroit  to  its  stations  on  its  line  of  transportation, 
established  and  published  a  schedule  of  rates  and  charges,  a 
tariflf  of  freights,  which  makes  on  all  freights  from  Philadel- 
phia, New  York  and  Boston,  and  all  other  points  east  of 
Detroit,  consigned  over  the  respondent's  road,  the  same  rates 
and  charges  for  the  complainant's  which  is  made  and  charged 
for  the  same  class  of  freights  to  the  merchants  doing  busi- 
ness at  the  city  of  Grand  Rapids,  a  copy  of  which  schedule 
or  tariff  is  hereto  annexed  and  made  and  deemed  a  part  of 
this  stipulation. 

4.  The  shipments  of  freight  from  Philadelphia,  New  York, 
Boston,  and  points  east  of  Detroit  which  are  delivered  to  the 
respondent's  road  at  said  city  of  Detroit  and  transported  by 
it  over  its  line  of  railway,  pass  through  the  city  of  Ionia 
before  reaching  the  city  of  Grand  Bapids ;  that  it  is  a  shorter 
distance  from  Detroit  to  Ionia  than  from  Detroit  to  Grand 
Bapids,  and  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  in  the  longer  distance. 

5.  That  the  respondent  provides,  at  its  own  expense, 
drays,  carts  and  trucks  at  the  city  of  Grand  Rapids  for  the 
service  of  transporting  merchandise  and  freight  generally, 
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as  well  as  merchandise  and  freiglit  consigned  from  Phila- 
delphia, New  York,  Boston  and  points  east  of  Detroit, 
between  its  station  at  Grand  Bapids  and  the  places  of  busi- 
ness of  merchants,  traders  and  other  patrons  of  its  road  at 
that  place,  which  service  it  performs  without  additional 
charge  to  the  owner  or  shipper  of  property  on  account  there- 
of ;  that  this  service  is  not  furnished  to  complainants  or  other 
merchants,  traders  and  patrons  of  its  road  at  the  city  of 
Ionia ;  that  this  service  at  Grand  Bapids  has  been  openly 
and  notoriously  rendered  for  a  long  period  of  time,  to  wit, 
for  twenty-five  years  and  upwards;  that  its  station  at  the 
said  city  of  Grand  Bapids  is  within  the  corporate  limits 
thereof,  and  is  on  an  average  one  and  a  quarter  miles  from 
the  business  sections  of  said  city  where  the  trafdc  of  the 
places  tributary  to  respondent's  road  originates  and  termi- 
nates, while  respondent's  station  for  receiving  and  discharg- 
ing freight  and  property  at  the  city  of  Ionia  is  not  to  exceed 
an  eighth  of  a  mile  from  the  business  centre  of  said  city ; 
that  at  the  city  of  Grand  Bapids  there  are  two  other  rail- 
roads, the  Michigan  Central  Bailroad  and  the  Grand  Bapids, 
Lansing  &  Detroit  Bailroad,  both  of  which  are  immediately 
and  directly  in  competition  with  respondent's  road  for  the 
business  of  Grand  Bapids ;  that  the  stations  of  both  of  said 
roads  for  receiving  and  discharging  freight  and  property  at 
Grand  Bapids  are  near  the  business  centre  of  said  city, 
requiring  only  short  haul  to  and  from  their  stations,  on  an 
average  about  one-quarter  of  a  mile ;  that  respondent  did  the 
carting  of  freight  to  and  from  its  station  at  Grand  Bapids, 
substantially  in  the  same  manner  as  at  present,  long  prior 
to  the  time  when  either  said  Michigan  Central  or  Grand 
Bapids,  Lansing  &  Detroit  railroads  was  constructed  to  that 
place. 

6.  That  the  actual  cost  of  carting  or  draying  freight  from 
the  respondent's  warehouse  in  the  said  city  of  Ionia  to  the 
several  places  in  said  city  of  Ionia  to  and  from  which  traffic 
has  to  be  hauled  is  two  cents  per  hundred  weight ;  that  the 
cost  of  carting  or  draying  freight  transported  over  respond- 
ent's line  to  and  from  the  places  of  business  of  the  mer- 
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chants,  traders,  and  other  patrons   of   its   road   at    Grand 
Kapids  is  two  cents  per  hundred  weight. 

7.  That  there  is  but  slight  competition  encountered  by 
the  complainants  and  other  persons,  firms  and  corporations 
engaged  in  business  at  the  city  of  Ionia  interested  in  ship- 
ping over  respondent's  road,  with  similar  business  at  the 
city  of  Grand  Bapids. 

9.  That  complainants  have  not  brought  any  suit  for  the 
recovery  of  money  or  damage  for  which  the  respondent  is 
alleged  to  be  liable  under  the  provisions  of  the  Act  to  regu- 
late commerce,  but  have  elected  to  adopt  this  procedure  as 
the  sole  mean8  of  obtaining  relief. 

10.  The  city  of  Grand  Bapids  has  a  population  of  about 
70,000;  The  city  of  Ionia  has  a  population  of  about  6,000. 
The  freight  traffic  to  and  from  Grand  Bapids  by  all  roads  in 
1887  amounted  to  982,685  tons.  The  freight  traffic  to  and 
from  Ionia  by  all  roads  for  the  same  time  amounted  to  about 
55,000  tons. 

11.  Cartage  by  railway  companies  in  a  similar  manner  to 
that  at  Grand  Bapids  is  conducted  by  other  railway  compa- 
nies at  exceptional  stations  in  the  State  of  Michigan,  and 
more  or  less  extensively  practiced  by  companies  in  other 
States  at  exceptional  stations. 

In  disposing  of  this  case  it  is  proper  to  say  at  the  outset 
that  the  complaint  made  of  the  respondent  is  not  that  it  gives 
free  cartage  between  its  warehouse  and  the  places  of  busi- 
ness of  the  patrons  of  its  road  at  Grand  Bapids,  for  it  is  not 
pretended  that  this  of  itself  would  be  illegal.  The  com- 
plaint is  that  the  free  cartage  is  given  to  the  patrons  of  the 
road  at  Grand  Bapids,  and  a  like  service  is  not  rendered  on 
similar  consignments  to  the  patrons  of  the  road  at  Ionia, 
though  the  latter  are  charged  the  same  rates  on  the  traffic. 
This,  it  is  claimed  is  unlawful : 

Mrst  Because  to  render  such  service  at  Grand  Bapids  is 
equivalent  in  law  to  granting  to  its  dealers  a  special  rate  oi 
rebate  equal  to  the  cost  of  the  cartage. 
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Second,  Because  the  performance  of  this  service  gives  to 
the  Grand  Bapids  dealers  an  undue  and  unreasonable  prefer-- 
ence  and  advantage. 

Third.  Because  the  respondent  exacts  a  greater  compensa- 
tion for  the  transpoi-tation  of  a  like  kind  of  property  from 
Eastern  cities  to  Ionia — a  shorter  distance  than  from  the 
same  cities  to  Grand  Bapids — a  longer  distance  over  the 
same  line  and  in  the  same  direction,  the  shorter  being 
included  in  the  longer  distance  and  the  circumstances  of  car- 
riage being  substantiaUy  similar. 

This  is  the  complaint ;  and  as  thus  summarized  it  presents 
allegations  of  three  distinct  violations  of  law,  all  shown  by 
the  same  state  of  facts.  If  either  one  of  them  is  well  founded 
the  complaint  must  be  sustained. 

It  may  be  further  stated  at  the  outset  that  it  is  wholly 
immaterial  to  the  legal  questions  now  raised  that  the  busi- 
ness at  the  two  towns  is  now  done  just  as  it  was  done  for 
many  years  before  the  Act  to  regulate  commerce  was 
enacted.  If  what  has  been  and  is  now  done  works  an  unjust' 
discrimination,  or  is  in  any  particular  obnoxious  to  the  gen- 
eral spirit  and  intent  of  the  Act,  it  is  an  abuse,  and  we  may 
assume  that  it  was  one  of  the  very  abuses  which  were  within 
the  contemplation  of  Congress  when  the  Act  was  passed  and 
which  were  meant  to  be  corrected.  But  whether  specially  in 
contemplation  or  not,  if  it  would  be  illegal  as  a  new  practice^ 
it  is  equally  so  as  an  old  practice ;  time  might  habituate  the 
people  to  it  and  induce  acquiescence,  but  could  never,  as 
against  the  express  provisions  of  the  statute  compel  submis- 
sion. 

It  is  still  further  to  be  said  that  the  fact  that  Ionia  is  a 
small  town  and  its  dealers  scarcely  come  at  all  into  competi- 
tion with  the  dealers  of  Grand  Bapids  is  no  answer  to  the 
complaint  made.  On  a  question  of  unjust  discrimination  the 
fact  of  competition  may  be  properly  considered,  for  all  the 
circumstances  of  situation  ought  to  be  known  to  enable  the 
proper  judgment  to  be  formed ;  but  it  may  happen  that  as 
between  a  large  town  and  a  small  the  reason  why  there  is  no 
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competition  is  because  the  more  favorable  rates  to  the  former 
have  built  it  up  and  kept  the  latter  in  a  condition  of  subordi- 
nation and  dependence.  It  would  be  difficult  to  conceive  of 
discrimination  more  unjust  than  that  which  has  such  a 
blighting  effect ;  and  the  wrong  would  be  emphasized  and 
aggravated  if  the  very  helplessness  which  the  injustice  has 
begotten  could  in  law  be  an  answer  to  any  complaint  for 
redress.  What  was  said  by  the  Commission  in  Martin  v, 
Chicago,  B.  &  Q.  R.  Co.,  2  I.  C.  C.  Rep.  25,  is  applicable 
here,  and  we  see  no  occasion  to  depart  from  the  views  there 
expressed.  If  the  interests  of  the  two  towns  were  entirely 
distinct  and  non-competitive,  there  might  still  be  unjust  dis- 
crimination in  giving  to  the  one  more  favorable  rates  than  to 
the  other,  and  if  the  complaint  in  that  particular  were  not 
sustained,  the  question  of  violation  of  the  long  and  short 
haul  clause  of  the  Act  would  remain.  Upon  that  question 
the  fact  of  competition  would  have  at  the  best  very  remote  if 
any  influence. 

Coming  then  directly  to  the  principal  questions  raised,  we 
may  first  inquire  whether  what  is  jione  by  the  respondent  at 
Grand  Rapids  is  equivalent  to  the  payment  of  a  rebate  to 
shippers. 

It  is  contended  by  the  defense  that  the  cartage  is  merely  a 
terminal  expense — an  expense  imposed  upon  the  respondent 
because  the  situation  of  its  warehouse  is  so  remote  from  the 
business  part  of  Grand  Rapids  that  it  would  otherwise  be 
excluded  from  the  business  by  its  competitors. 

It  must  be  conceded,  however,  that  cartage  is  not  in  gen- 
eral a  terminal  expense,  and  is  not  in  general  assumed  by 
the  carrier.  The  transportation  as  between  the  carrier  and 
its  pdtrons  ends  when  the  freights  are  received  at  the  ware- 
house, and  the  charge  made  is  for  a  service  which  ends 
there.  This  is  the  rule ;  and  if  the  distance  of  the  warehouse 
from  the  center  of  business  of  a  city  creates  an  exception  in 
any  case,  so  as  to  make  the  consignee's  place  of  business  the 
end  of  transportation,  no  one  has  undertaken  to  indicate  to 
us  the  distance  upon  which  the  exception  would .  depend. 
The  distance  in  this  case  is  a  mile  and  a  half;  but  if  it  were 
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but  half  that  distance,  it  would  still  be  open  to  the  carrier  to 
say  that  the  case  was  exceptional,  and  upon  that  ground  to 
assume  the  payment  for  cartage  if  its  interest  would  appar- 
ently be  subserved  thereby.  Of  course  the  cost  is  made  a. 
terminal  expense  by  the  mere  fact  of  assumption,  but  it  does 
not  follow  that  as  between  the  carrier  and  its  patrons  at 
another  point  it  is  properly  such. 

The  effect  of  the  respondent  doing  the  cartage  at  its  own 
cost  of  two  cents  per  hundred  pounds  is  precisely  the  same 
that  it  would  be  if  all  its  rates  to  Grand  Bapids  were  made 
two  cents  a  hundred  pounds  less  and  the  consignees  were 
left  to  pay  the  cost  of  cartage.  But  if  that  were  done  the 
Ionia  rates  would  clearly  be  illegal,  because  they  would  be 
two  cents  a  hundred  pounds  more  than  the  Grand  Bapids 
rates.  If,  then,  the  argument  for  the  respondent  is  sounds 
the  same  thing  in  substance  and  effect  may  be  legal  to  be 
done  in  one  way  and  illegal  when  done  in  another ;  the  form 
will  determine  its  lawfulness  and  not  its  substance.  So  if 
the  rates  to  the  two  towns  were  made  the  same,  but  the 
Grand  Bapids  consignees  were  allowed  a  rebate  of  two  centa 
a  hundred  because  of  their  greater  distance  from  the  railroad 
warehouse,  the  illegality  would  seem  to  be  equally  obvious. 
But  this  would  differ  from  the  present  arrangement  in  form 
only,  not  at  all  in  substance. 

The  difficulty  with  respondent's  position  springs  from  the 
fact  that  Ionia  and  Grand  Bapids  are  grouped,  and  the  same 
rates  nominally  given  to  both.  It  is  not  competent  to  give 
to  Grand  Bapids  the  lesser  rates  on  consignments  from  east- 
ern points,  for  it  is  not  claimed  that  the  transportation  to  the 
one  town  is  made  under  circumstances  and  conditions  sub- 
stantially different  from  those  under  which  it  is  made  to  the 
other.  The  only  difference  apparent  is  in  this  very  matter 
of  cartage,  and  that  is  a  matter  not  ordinarily  included  in 
the  transportation  at  all,  and  if  included  it  appears  by  the 
agreed  facts  to  be  no  more  expense  at  the  one  town  than  at 
the  other.  When  therefore  the  respondent  is  itself  at  the 
cost  of  the  cartage  at  Grand  Bapids  and  not  at  Ionia,  it  does 
in  effect  make  to  consignees  at  Ionia  a  charge  which  is 
greater  upon  the  shorter  haul  than  is  made  to  those  at  Ghrand 
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Bapids  upon  the  longer  haul,  and  no  attempt  is  made  to 
justify  it  under  the  law  by  making  proof  of  dissimilar  circum- 
stances  and  conditions.  The  respondent  for  the  charge  it 
makes  to  consignees  at  Grand  Bapids  performs  a  service 
additional  to  that  which  is  performed  to  consignees  at  Ionia 
— a  service  the  value  and  cost  of  which  is  two  cents  a  hun- 
dred pounds — and  reduces  the  charge  made  at  Grand  Bapids 
for  the  service  performed  for  consignees  at  Ionia  by  that 
much. 

It  foUows  that  the  long  and  short  haul  clause  of  the  fourth 
section  of  the  Act  to  regulate  commerce  is  violated,  and  con- 
signees at  Ionia  are  overcharged  to  the  extent  indicated. 
The  complaint  wiU  be  sustained  on  that  ground  and  order 
will  be  entered  accordingly  without  expressly  passing  upon 
other  points  raised. 

Commissioners  Morrison  and  Schoonmaker  concur  in  the 
foregoing  report  and  opinion,  with  the  addition  thereto  that 
the  free-cartage  service  rendered  by  the  respondent  at  Grand 
Bapids  is  unlawful  on  the  further  ground  that  it  is  in  effect  a 
device  for  receiving  less  than  the  established  tariff  rate  to 
and  from  that  point.  Conceding  that  it  works  no  discrimina- 
tion between  shippers  and  consignees  at  Grand  Bapids  who 
are  patrons  of  the  respondent,  it  nevertheless  serves  as  a 
rebate  or  it  can  have  no  value  at  all.  It  compels  competing 
carriers  to  meet  it  by  a  reduction  of  rate  or  to  perform  a  like 
service. 

The  purpose  of  the  Act  is  to  be  gathered  from  all  its  pro- 
visions. It  is  provided  in  the  sixth  section  that  when  a 
common  carrier  shall  have  established  and  published  its 
rates,  fares  and  charges,  it  shall  be  unlawful  for  it  to  charge 
or  receive  a  greater  or  less  compensation  for  the  transporta- 
tion of  persons  or  property,  or  for  any  service  in  connection 
therewith,  than  is  specified  in  such  published  schedule. 
Nominally  receiving  a  full  rate  with  one  hand  and  paying 
part  of  it  back  with  the  other,  either  in  money  or  its  equiva- 
lent in  service,  is  plainly,  whether  so  intended  or  not,  a 
device  that  works  an  evasion  of  the  law,  and  continues  a 
practice  that  is  now  unlawful.    The  fact  that  the  practice 
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existed  prior  to  the  law,  and  was  in  use  to  some  extent  by 
other  carriers,  does  not  aid  its  lawfuhiess.  It  never  was  gen- 
eral, but  at  most  only  an  exceptional  practice,  and  its  lawful- 
ness is  to  be  determined  not  by  former  or  even  present  use, 
but  by  the  provisions  of  the  Act.  The  nature  of  the  device 
is  tested  by  its  practical  results  upon  competitors,  above 
stated.  The  cartage  service  is  a  service  in  connection  with 
the  transportation,  and  is  in  effect  an  indirect  rebate  from 
the  rate  to  the  extent  of  the  value  of  the  cartage.  It  results 
in  the  carrier  getting  less  than  its  tariff  rate  for  its  service, 
and  is  therefore  unla^iul. 

The  order  of  the  Commission  is  that  the  respondent  within 
thirty  days  from  the  service  of  a  copy  of  this  report  and 
opinion  cease  and  desist  from  the  violation  of  law  found  in 
the  report  and  consisting  in  furnishing  free  cartage  to  and 
from  its  station  at  Grand  Bapids,  Michigan,  for  freight  car- 
ried on  its  road. 

Commissioner  Yeazet  takes  no  part  in  the  decision,  not 
having  sat  in  the  case. 

DISSENTING  REPORT  AND  OPINION. 

Braoo,  Cominisnioiier: 

I  am  unable  to  agree  to  the  finding  of  facts  and  condn- 
sions  reached  by  the  majority  of  the  Commission  in  this  pro- 
ceeding. After  this  case  had  been  argued  upon  the  evidence 
set  forth  in  an  agreed  statement  of  facts  as  shown  in  the 
report  and  opinion  of  the  majority  of  the  Commission,  it  was 
deemed  desirable,  on  account  of  the  importance  of  the  vari- 
ous questions  presented  that  it  should  be  ai^ed  again,  and 
this  was  done.  At  the  second  hearing  some  further  facts 
were  developed  not  in  the  agreed  statement  of  facts,  and 
about  which  there  was  no  dispute.  These  facts  were  that  the 
defendant  and  its  rival  competitors,  the  Michigan  Central 
Eailroad  Company  and  the  Detroit,  Lansing  &  Northern 
Eailroad  Company,  had  each  made  free  delivery  and  receipt 
of  freight  from  and  to  their  respective  depots  to  consignees 
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in  Grand  Rapids  by  means  of  drays  for  a  perijod  of  about 
three  months,  and  in  like  manner  received  freight  from  ship- 
pers at  that  station,  but  that  this  had  been  discontinued  by 
the  Michigan  Central  Eailroad  Company  and  the  Detroit, 
Lansing  &  Northern  Railroad  Company  about  twelve  months 
ago.  It  further  appeared  that  the  Michigan  Central  Railroad 
Company  had  procured  the  complaint  in  this  proceeding  to 
be  brought  by  the  petitioners,  Stone  &  Carten,  against  the 
defendant,  and  that  the  petitioners  were  merely  nominal  par- 
ties. It  is  not  therefore  in  fact  the  complaint  of  shippers  at 
Ionia,  but  it  is  in  reality  the  complaint  of  the  Michigan  Cen- 
tral Railroad  Company. 

If  the  construction  of  the  statute  reached  in  this  proceed- 
ing by  the  majority  of  the  Commission  is  to  be  adopted  as 
the  rule  on  this  subject,  the  point  of  receipt  or  delivery  of 
freight  in  every  case  may  become  material  in  determining 
the  question  of  a  violation  of  section  four ;  or  of  an  unlawful 
preference ;  or  of  an  unreasonable  or  unjust  prejudice ;  and 
towns  where  the  station  is  comparatively  distant  may  insist 
that  other  towns  beyond  them  on  the  same  line  can  not  enjoy 
the  advantage  of  stations  much  nearer  unless  a  correspond- 
ing change  in  rates  is  made  because  drayage  is  materiaUj 
less.  It  will  then  logically  follow  and  be  next  in  order  for  us 
to  prescribe  what  must  be  the  average  distance  of  a  depot 
from  the  business  portion  of  a  town  or  city  in  order  to  avoid 
unjust  discrimination,  or  unlawful  preference,  or  undue  or 
unreasonable  prejudice  to  the  business  of  such  town  or  city. 
The  statute  deals,  as  we  have  frequently  decided,  vith  the 
substance  of  things,  and  does  not  undertake  to  reduce  them 
to  mathematical  certainty.  We  have  frequently  held  in  the 
matter  of  rates  it  w^as  impracticable  to  reduce  them  to  mathe- 
matical accuracy  as  between  different  towns  and  localities. 

As  incident  to  its  business,  a  carrier,  like  the  defendant, 
has  the  right  to  engage  in  the  cartage  of  goods  to  and  from 
its  depot.  It  may  make  a  reasonable  charge  for  this  ser- 
vice, but  if  it  does  it  must  charge  all  alike  for  the  same  ser- 
vice at  the  same  depot.  In  the  accommodation  of  its  traffic 
and  in  the  exigencies  of  its  business  it  mayi  as  a  transporta- 
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tion  expense,  make  no  charge  for  such  service ;  bat  if  ifc  does 
this  it  must  treat  all  alike  at  that  depot,  and  must  not  show 
preference  to  some  over  others  in  rendering  the  same  ser- 
vice. In  receiving,  delivering,  and  carrying  such  freight 
every  carrier  is  indeed  a  servant  of  the  public  and  must  treat 
all  fairly  and  alike ;  but  it  is  also  a  business  corporatioDi  and 
in  managing  its  affairs  and  in  meeting  the  exigencies  of  its 
traffic  the  statute  requires  that  it  shall  abstain  from  such 
methods  only  as  violate  its  provisions.  In  all  other  respects 
the  statute  leaves  it  untrammeled  to  conduct  its  own  business 
as  its  owners  may  deem  best  in  accommodating  the  public. 
A  depot  warehouse  is  a  convenience  of  which  it  may  avail 
itself  or  not  as  it  may  determine  the  accommodation  of  its 
traffic  requires  at  a  particular  station,  or  it  may  make  per- 
sonal delivery  of  freight  to  every  consignee  at  that  station,  or 
receive  at  his  place  of  business  freight  from  every  shipper  at 
that  station,  provided  in  doing  so  that  it  treats  all  fairly  and 
alike  and  makes  no  extortionate  charge  for  the  service  ren- 
dered. These  are  the  absolute  and  undeniable  rights  of  a 
carrier  under  the  law. 

The  rate  for  transportation  from  the  points  named  to  Ionia 
and  Grand  Bapids  is  the  same,  and  Grand  Bapids  is  thirty- 
three  miles  further  from  the^e  points  of  origin  of  the  freight 
than  Ionia,  and  in  reaching  Grand  Bapids  the  freight  passes 
by  Ionia  over  defendant's  line.  The  rates  to  Ionia  from  these 
eastern  points  of  origin  are  made  the  same  by  the  defend- 
ant and  its  rival  and  competing  line,  the  Detroit,  Lansing  Jt 
Northern  Bailroad;  and  at  Grand  Bapids  the  rates  from 
these  eastern  points  are  made  the  same  by  the  defendant  and 
its  rival  and  competing  lines,  the  Detroit,  Lansing  &  North- 
ern Bailroad  and  the  Michigan  Central  Bailroad.  The  dis- 
tance on  freight  from  Boston  to  Ionia,  whether  it  comes  over 
the  line  of  the  defendant  and  its  connecting  lines  or  whether 
it  comes  over  the  Detroit,  Lansing  &  Northern  and  its  con- 
necting lines,  is  practically  the  same ;  and  this  is  true  in  the 
distance  on  freight  from  New  York  to  Ionia ;  and  it  is  also 
equally  true  in  the  distance  on  freight  from  Philadelphia  to 
Ionia  over  the  lines  of  these  carriers.    The  relative  distance 
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from  each  of  these  eastern  points  to  Grand  Bapids  by  the 
respectiye  lines  of  these  three  raikoads  is  about  the  same. 
The  statement  of  these  facts  accounts  for  the  rates  being  the 
same  from  these  eastern  cities  to  Grand  Bapids  and  Ionia. 
They  are  made  so  by  these  carriers  on  account  of  their  rela- 
tive location  at  the  end  of  a  long  haul  of  freight  and  upon  a 
principle  of  grouping  rates  which  exists  in  many  portions  of 
the  country.  If  this  was  all  there  was  in  this  case  it  would 
present  no  difficulty. 

The  difficulty  in  the  case  arises  from  the  fact  that  at 
Grand  Bapids  the  defendant  receives  its  freight  from  ship- 
pers and  delivers  its  freight  to  consignees  at  their  several 
places  of  business  by  means  of  a  line  of  drays  free  of  charge, 
while  it  does  not  render  a  like  service  for  shippers  at  Ionia. 
It  justifies  this  upon  the  ground  that  its  depot  is  about  2,200 
yards  from  the  business  portion  of  Grand  Bapids,  while  its 
depot  at  Ionia  is  only  about  220  yards  from  the  business  por» 
tion  of  that  city ;  and  its  competitors  at  Grand  Bapids,  the 
Michigan  Central  and  the  Detroit,  Lansing  &  Northern  Bail* 
road  Companies,  have  their  depots  near  the  centre  of  the 
business  portion  of  Grand  Bapids.  The  estimated  cost  of 
such  delivery  by  drays  would  be  the  same  at  Ionia  as  at 
Grand  Bapids,  and  is  two  cents  per  hundred  pounds.  The 
claim  made,  nominally  by  petitioners,  but  which,  as  already 
appears,  is  really  by  the  defendant's  competitor,  the  Michi- 
gan Central  Bailroad  Company,  is  that  this  is  equivalent  to  a 
cut  of  two  cents  per  hundred  pounds  in  the  transportation 
rate  in  favor  of  Grand  Bapids  over  Ionia,  and  is  an  unlawful 
preference  and  is  an  undue  and  unreasonable  prejudice  to 
Ionia.  The  defendant,  on  the  other  hand,  attempts  to  justify 
it  by  the  exceptional  circumstances  and  conditions  at  Grand 
Bapids  which  do  not  exist  at  Ionia,  and  that  it  is  an  expense 
borne  by  it  in  'the  transportation  of  its  traffic  to  and  from 
Grand  Bapids  and  rendered  necessary  there  and  not  ren- 
dered necessarj'  at  Ionia,  and  that  there  is  slight  competition 
between  Ionia  and  Grand  Bapids,  and  that  this  works  no 
prejudice  to  Ionia  or  its  businesSi  and  is  no  violation  of  the 
statute. 
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The  rule  that  generally  prevails  in  the  United  States  in  the 
absence  of  some  usage  to  the  contrary  is  that  railway  com- 
panies, as  a  matter  of  convenience,  deliver  their  freight  to  con- 
signees and  receive  their  freight  from  shippers  at  their  depot 
warehouses.  To  this  general  rule,  however,  there  are  many 
well  recognized  exceptions.  In  the  case  of  freight  in  car- 
load lots  it  is  often  delivered  in  cars  on  tracks ;  or  if  it  be 
grain,  in  an  elevator ;  or  if  it  be  coal,  in  bins  arranged  for 
that  purpose ;  or  sometimes  on  side  tracks  on  the  premises 
of  consignees ;  or,  again,  at  shipside ;  and  so  in  many  other 
instances  that  might  be  named. 

A  delivery  or  receipt  of  freight  such  as  is  here  made  by 
the  defendant  at  Grand  Bapids  is  made  by  railway  carriers 
at  other  exceptional  stations  in  the  State  of  Michigan  and 
by  railway  carriers  at  exceptional  stations  in  other  States  of 
the  Union.  Its  origin,  as  a  rule,  is  found  in  the  fact  that  one 
carrier  is  unable  to  locate  its  depot  otherwise  than  at  a  long 
distance  from  the  business  portion  of  a  city  or  town,  while 
other  carriers  have  succeeded  in  establishing  their  depots 
near  to  or  in  the  business  portion  of  such  city,  or  town.  The 
carrier  whose  depot  is  thus  located  at  the  greater  distance 
resorts  to  this  expensive  method  of  transporting  its  traffic 
and  equalizing  its  terminal  facilities,  as  far  as  this  may  be 
done  in  this  manner,  with  those  of  its  competitors  in  trans- 
porting freight  to  and  from  that  town  or  city,  as  the  case 
may  be.  Ordinarily  other  carriers  adopt  the  same  method  of 
doing  business  at  such  city  or  town  by  way  of  competition. 
Such  a  service  is  not  a  terminal  charge  upon  the  shipper,  for 
no  separate  charge  as  such  is  made  against  him  for  it ;  it  is 
a  part  of  the  cost  of  transportation ;  it  is  an  expense  incurred 
by  the  carrier  for  the  transportation  of  traffic  and  to  equalize 
its  facilities  in  receiving  and  delivering  freight  under  excep- 
tional circumstances,  and  conditions  which  do  not  admit  of 
being  made  with  fairness  and  justice  to  the  carrier  and  the. 
public  in  the  prosecution  of  its  business  in  any  other  man- 
ner. Nor  is  it  a  preference  of  one  shipper  or  consignee  over 
another  at  the  station  where  it  is  done,  because  it  is  done  for 
all  alike  at  that  station. 
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Terminal  charges,  as  such,  usually  consist  of  switching, 
lighterage  or  trackage  charges.  Where  these  exist  and  are 
exceptional,  as,  for  example,  on  shipments  by  rail  from  or  to 
the  harbor  of  New  York,  they  are  deducted  in  the  shape  of 
an  arbitrary  from  the  transportation  rate,  as  part  of  the  cost 
of  transportation,  before  the  balance  of  the  transportation 
rate  is  divided  among  the  carriers;  and  this  imposes  no 
additional  charge  upon  the  shipper  or  consignee.  At  Buffalo 
such  terminal  charges,  on  the  other  hand,  enter  into  the  divis- 
ion of  the  transportation  rate  among  the  carriers.  Bridge 
tolls  are  in  like  manner  often  deducted  as  arbitraries  from 
the  transportation  rate  before  the  balance  of  the  rate  is 
divided  among  the  carriers.  But  at  stations  generally  where 
terminal  charges  exist  in  the  shape  of  switching  or  track- 
age charges  these  are  made  separable  from  and  in  addition  to 
the  transportation  rate.  The  watchful  eye  of  the  statute  is 
seen,  however,  in  requiring  that  all  these  terminal  charges 
and  methods,  no  matter  how  made,  must  be  reasonable  and 
just.  The  statute  expressly  requires  that  these,  as  well  as 
the  transportation  rate,  shall  be  separately  stated  in  the 
schedules  printed  by  the  carrier  and  posted  for  public  infor- 
mation, and  in  emphatic  terms  declares  that  neither  must  be 
made  the  means  of  any  unjust  discrimination  or  unlawful 
preference,  or  undue  or  unreasonable  prejudice  or  disadvan- 
tage to  any  person,  locality  or  traffic.  A  charge  for  storage, 
where  this  is  made,  is  also  a  terminal  charge,  but  this  occurs 
only  under  exceptional  circumstances,  and,  as  such,  is  a  very 
small  item  of  expense.  Freight  in  car-load  lots,  as  a  rule, 
is  loaded  by  the  shipper  and  unloaded  by  the  consignee,  and 
in  less  than  car-load  lots  is  loaded  and  unloaded  by  the  car- 
rier free  of  charge;  so  that  there  is  no  charge  made  for 
receiving  and  handling  the  freight  in  loading  and  unloading. 

A  transportation  expense  borne  by  the  carrier  alone  to 
enable  it  to  reach  the  point  or  points  where  freight  is  to  be 
delivered  or  received,  under  the  exceptional  circumstances 
and  conditions  named  at  Ghrand  Bapids  in  this  proceeding,  is 
different  from  a  terminal  charge  imposed  upon  the  shipper 
or  consignee.    Exactly  what  expenses  as  distinguished  from 
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terminal  charges  the  exigencies  of  traffic  may  require  of  a 
carrier  for  the  transportation  of  its  traffic  along  its  line,  is 
dependent  upon  a  variety  of  considerations.  These  may  and 
do  occasionally  vary  at  different  stations  where  the  circuni- 
Htances  and  conditions  surrounding  the  business  are  not  of  an 
4>xceptionaI  character.  At  a  station  where  the  circumstances 
aiiid  conditions  surrounding  the  transportation  of  the  traffic  are 
of  a  very  exct'ptioual  character,  it  is  obvious  that  these  expenses 
may  vary  still  more  great!}*,  and  may  fairly  assume  many 
forms  found  necessary  for  the  transportation  and  accommo- 
dation of  the  traffic.  The  law,  however,  is  plain  and  inexor- 
able tliiit  no  carrier  can  make  any  hucIi  expense  a  device  for 
an  unlawful  preference  or  of  an  undue  or  unreasonable  preju- 
dice to  one  shipper  over  another,  or  to  one  locality  over 
another,  or  to  one  kind  of  business  over  another,  either  in 
itself  or  in  connection  iiith  the  transportation  K(*rvice  done. 

The  method  of  incurring  this  transportation  expense  at 
Grand  Ua])idH  was  adopted  by  the  <1efendant  about  twenty- 
live  y<Mirs  ago,  long  lu^fore  the  Michigan  Central  or  the 
Detroit,  Lansing  A'  Northern  Railroad  had  reached  that 
city,  and  has  continued  ever  since.  It  did  not  originate  in 
any  competition  with  them,  but  commenced,  and  until  the 
tin)(>  of  their  competition  with  the  defendant,  continued 
)Mir<'ly  as  :i  transportation  ex]>ense  incurred  by  the  defendant 
at  (rrand  Uapids.  The  evidence  does  not  show  with  partic- 
ularity whetlKT  it  originated  in  the  fact  that  the  defendant 
reganled  it  as  less  onerous  than  to  incur  the  expense  of  con- 
structing and  maintaining  an  extension  of  its  railroad  to  a 
point  in  the  business  portion  of  the  city  and  cstabliahing 
grounds  and  buildings  then*;  or  to  avoid  the  expense  of 
constructing  and  maintaining  side  tracks  in  various  portions 
<»f  tlie  citv;  or  whether  it  was  deemed  a  facilitvthat  was  l>est 
under  all  the  circumstances  for  treating  all  shippers  at  Grand 
Uapitls,  large  and  small,  equally  and  alike;  or  whether  it  waa 
pref<»ra1)It'  to  the  defendant  inst«'ad  of  incurring  the  liability 
arising  from  having  th<*  freight  ston-d  in  its  warehouses.  But 
it  is  evident  that  sonii*  or  all  of  these  considerations  could 
have  had,  and  doubtless  did  have,  their  weight  with  the  defend- 
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ant  in  incurring  this  expense  in  transporting  its  freight  to  and 
from  Grand  Bapids.  However  this  may  have  been  at  its  ori- 
gin, since  the  Michigan  Central  Baibroad  Company  and  the 
Detroit,  Lansing  &  Northern  Baihroad  Company  have  entered 
upon  active  competition  with  defendant  at  Grand  Bapids  and 
have  established  their  depots  in  the  business  portion  of  that 
city,  at  the  time  to  which  the  complaint  relates,  it  is  manifest 
that  this  method  of  transporting  its  freight  on  the  part  of  the 
defendant  is  one  that  is  vital  to  enable  it  to  maintain  itself 
in  competition  with  these  rival  roads  for  the  business  of  that 
city.  If  the  defendant  was  now  required  to  make  an  addi- 
tional charge  for  this  service  over  and  above  its  transporta- 
tion rate,  and  in  which  transportation  rate  a  charge  is  already 
made  for  this  service,  or,  on  the  other  hand,  to  go  no  further 
into  Grand  Bapids  than  its  present  depot,  which  is  a  mile 
and  a  quarter  from  the  business  portion  of  Grand  Bapids, 
unless  it  went  to  the  expense  of  constructing  its  line  into 
the  business  portion  of  the  city  and  of  building  a  depot 
there,  it  is  clear  that  it  would  be  greatly  prejudiced  and 
would  probably  lose  much  of  its  business,  and  its  rivals,  the 
Michigan  Central  Bailroad  Company  and  the  Detroit,  Lan- 
sing &  Northern  Bailroad  Company,  would  have  correspond- 
ing advantages  over  it  in  receiving  and  doing  business  at 
Grand  Bapids.  Nor  is  it  certain  that  it  could  now  obtain 
the  right  of  way  to  construct  its  line  into  the  business  por- 
tion of  the  city  and  build  a  depot  there  if  it  were  so  disposed. 
It  is  not  shown  that  any  such  change  will  be  beneficial  to 
the  business  interests  of  Grand  Bapids,  but  it  is  a  fact  that 
can  not  admit  of  doubt  that  it  will  be  seriously  injurious  to 
the  business  interests  of  that  city. 

It  seems  that  for  about  three  months  the  Michigan  Central 
Bailroad  Company  and  the  Detroit,  Lansing  &  Northern  Bail- 
road Company  transported  their  freight  to  and  from  Grand 
Bapids  in  the  same  manner  that  it  is  now  complained  by  the 
Michigan  Central  Bailroad  Company  that  it  is  done  by  the 
defendant.  But  they  abandoned  this  about  twelve  months 
ago ;  for  what  cause  is  not  shown ;  and  then  petitioners  were 
procured  to  make  this  complaint  by  the  Michigan  Central 
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Eailroad  Company.  By  this  method  of  business  at  Grand 
Bapids  no  injury  or  prejudice  is  shown  to  have  been  done  to 
the  business  of  Ionia,  and  no  shipper  or  consignee  at  Ionia 
complains  of  it  or  demands  that  the  defendant  shall  do  its 
business  in  this  way  at  Ionia.  This  complaint  is  in  substance 
and  in  fact  the  complaint  of  the  Michigan  Central  Bailroad 
Company,  a  rival  and  competitor  of  the  defendant  for  the 
business  of  Grand  Bapids,  and  the  purpose  of  -it  is  manifest ; 
and  this  is  stated  in  no  spirit  of  criticism  or  censure,  but  as 
a  fact  that  is  deemed  of  some  importance  in  the  case,  for  it 
shows  that  it  is  not  in  fact  the  complaint  of  a  shipper  but  of 
a  rival  and  competing  line,  who  alone  is  to  be  benefited  by 
a  decision  against  the  defendants. 

We  decided  in  the  matter  of  the  Chicago,  St.  Paul  &  Kan* 
sas  City  Railway  Company  (2  I.  C.  C.  Rep.  231),  in  effect 
that  in  the  enactment  of  the  Act  to  regulate  commerce  it  was 
the  purpose  of  Congress  to  protect  the  public  from  extor* 
tionate  rates  on  the  part  of  carriers,  and  not  to  prevent  car- 
riers from  transporting  persons  and  property  at  low  rates, 
and  that  we  had  no  power  to  require  one  carrier  to  raise  its 
rates  to  suit  a  rival.  The  principles  of  that  decision  are  as 
applicable  here  as  they  were  there.  Actual  and  fair  competi- 
tion between  carriers  for  transportation  traffic  was  one  of  the 
chief  objects  aimed  at  by  Congress  in  the  enactment  of  the 
Act  to  regulate  commerce.  This  is  apparent  not  only  from 
the  debates  but  from  the  section  against  pooling — section  5 
of  the  Act.  This  view  of  the  statute  has  been  repeatedly 
recognized  by  the  Interstate  Commerce  Commission  in  its 
annual  reports  and  in  its  decisions.  Where  rival  carriers  are 
engaged  in  active  competition  for  the  business  of  a  common 
point  upon  their  lines,  and  of  necessity  make  their  transport- 
ation rates  the  same  upon  freight  to  and  from  that  point,  it 
is  wholly  immaterial  upon  a  question  of  the  justice  and  rea- 
sonableness of  such  rates,  or  whether  they  comply  with  the 
law  as  to  the  long  and  short  haul  clause,  that  it  cosiB  one  of 
them  more  than  it  does  the  other  to  transport  the  freight,  or  to 
receive  or  deliver  it,  for  in  every  such  instance  that  is  more  or 
less  the  case.    In  disposing  of  such  a  case  the  Commission 
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would  enter  into  no  such  question  as  that.  The  two  cents  per 
hundred  pounds  estimated  as  being  expended  by  the  defend- 
ant under  the  circumstances  and  conditions  shown  by  the  evi- 
dence in  transporting  freight  to  and  from  Grand  Bapids  is 
nothing  more  nor  less  than  an  expenditure  of  that  amount  in 
the  cost  it  incurs  in  the  transportation  of  its  freight.  Simi- 
lar instances  may  be  found  in  most,  if  not  all,  o(  the  States 
of  the  American  Union,  in  exceptional  cases.  The  expense 
incurred  in  such  a  case  is  met  by  the  transportation  rate 
charged,  and  is  covered  by  that  rate.  A  blow  that  strikes 
down  the  benefits  of  such  competition  to  the  business  of 
Grand  Bapids,  and  to  the  business  of  the  defendant,  and 
which  will  benefit  alone  its  rival  and  competing  lines  at 
Grand  Bapids,  without  conferring  any  benefit  whatever  upon 
Ionia,  and  upon  the  grounds  here  claimed,  is  a  result  that,  in 
my  humble  opinion,  is  not  sanctioned  by  the  Act  to  regulate 
commerce.  The  attempt  to  justify  it  on  the  ground  that  it  is 
the  extirpation  of  either  an  old  or  a  young  abuse  is  not  war- 
ranted by  the  evidence  in  this  proceding  and  the  statute  we 
are  required  to  administer. 

According  to  my  view  of  the  evidence  it  is  an  equally 
unsustained  theory  to  suppose  that  the  long  and  shoii-haul 
clause  of  the  statute  is  in  any  respect  violated  by  the  matters 
involved  in  this  complaint.  As  to  the  decision  in  the  case  of 
Martin  against  the  Chicago,  Burlington  &  Quincy  Bailroad 
Company  and  others  (2  I.  C.  C.  Bep.  25),  there  is  no  point 
decided  in  that  case  that  has  the  slightest  application  to  this 
]>roceeding.  Whether  the  service  here  complained  of  is 
treated  by  the  defendant  and  its  connecting  lines  as  a  part 
of  the  cost  of  transportation  for  which  an  arbitrary  to  the 
extent  of  two  cents  per  100  lbs.  is  retained  out  of  the  trans- 
portation rate  by  the  defendant,  as  is  the  case  in  the  arbi- 
trary deducted  from  the  transportation  rate  on  account  of 
lighterage  and  switching  charges  on  shipments  from  New 
York  harbor,  or  whether,  on  the  other  hand,  it  is  treated  as 
a  part  of  the  cost  of  transportation  which  is  divided  between 
the  defendant  and  its  connecting  lines,  as  in  the  case  of 
switching  and  terminal  charges  at  Buffalo,  or  whether  it  is  a 
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transportation  expense  tath  is  borne  solely  by  the  defendant, 
we  have  no  means  of  knowing  from  the  evidence ;  but  in 
either  event  it  is  wholly  immaterial.  It  is  enough  that  it  is 
covered  by  the  transportation  rate  and  is  legitimately  made 
such  and  that  the  shipper  or  consignee  in  either  event  pays 
it  as  covered  by  the  transportation  rate,  and  that  the  entire 
transportation  rate  is  no  more  than  is  charged  by  a  rival  and 
competing  line  on  similar  shipments  from  the  same  points  of 
origin  bo  the  same  destination.  It  is  a  large  expense  incorrd 
by  the  defendant  from  the  necessity  of  the  case  only,  and  so 
it  will  be  found  to  be  at  every  point  where  it  is  done,  and  in 
every  such  instance  is  part  of  the  cost  of  transportation, 
and  not  the  giving  of  any  special  rate,  for  it  is  nothing  of 
the  kind ;  nor  as  cutting  the  rate,  for  it  is  not  that ;  nor  as 
doing  a  service  for  which  there  is  no  compensation,  because 
it  does  not  come  within  that  category.  Carriers  incur  such 
large  expenses  just  as  they  incur  extra  expense  to  tunnel 
mountains,  hew  down  high  grades,  or  build  long  bridges  to 
benefit  their  own  business,  and  not  as  a  preference  of  the 
business  of  some  over  that  of  others.  But  it  is  not  every 
particular  expense  that  the  carrier  incurs  in  the  cost  of  trans- 
portation for  which  he  is  adequately  paid  by  the  transporta- 
tion rate  charged.  A  measurement  of  rates  upon  any  such 
standard  as  that  alone  would  be  a  fallacy,  and  has  never 
been  done  in  any  instance  by  the  Commission. 

If  the  expense  incurred  in  the  service  rendered  by  the 
defendant  in  the  transportation  of  freight  to  and  from  Grand 
Eapids  here  complained  of  is  a  violation  of  the  statute,  at 
all,  it  is  because  it  is  in  contravention  of  the  first  subdivision 
of  section  three  of  the  Act  to  regulate  commerce.  That  sub- 
division is  as  follows : 

"  That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  Act  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any  particular  l>er- 
son,  company,  firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corporation,  or  locaJitj 
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or  any  particular  description  of  traffic,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  respect  what- 
soever." 

Any  consideration  of  it  upon  the  evidence  in  this  proceed- 
ing to  which  the  statute  applies  could  come  under  this  sec- 
tion and  no  other.  To  be  a  violation  of  this  section  the 
preference  or  advantage  made  or  given  by  the  carrier  must  be 
*' undue  or  unreasonable/' or  the  prejudice  or  disadvantage 
caused  by  the  carrier  must  be  "  undue  or  unreasonable. 
Whether  in  either  instance  it  is  ^*  undue  or  unreasonable 
must  depend  upon  the  ^' circumstances  and  conditions  "under 
which  it  is  done,  and  when  these  are  brought  out  into  the 
light  of  evidence,  as  provided  by  the  statute,  they  will  always 
show  with  unerring  certainty  whether  or  not  the  statute  has 
been  violated;  for  the  statute  in  this  section,  as  well  as  in  all 
its  provisions,  recognizes  the  rights  of  different  localities, 
shippers,  and  consignees,  as  well  as  the  rights  of  the  carrier. 

I  proceed,  therefore,  to  consider  this  complaint,  in  connec- 
tion with  what  has  already  been  stated,  as  if  it  had  been 
really  and  actually  made  by  a  shipper  or  consignee  at  Ionia, 
instead  of  by  the  Michigan  Central  Railroad  Company,  a  rival 
und  competing  line  -wdth  the  defendant  for  the  business  at 
Grand  Rapids.  If  Ionia  can  successfully  assert  this  claim 
on  the  ground  that  the  defendant  transports  freight  to  and 
from  Grand  Rapids  in  the  manner  here  complained  of,  then 
it  may  be  the  case,  and  probably  will  be,  that  other  cities 
and  towns  in  the  State  of  Michigan  along  defendant's  line 
will  assert  the  same  claim  and  on  the  same  grounds.  If  a 
rule  of  this  kind  is  to  be  established  along  defendant's  line, 
then  it  will  probably  be  taken  up  next  by  cities  and  towns  in 
the  State  of  Michigan  along  the  lines  of  other  railroads  in 
that  State  on  the  same  grounds.  These  grounds,  in  brief, 
are  that  the  carrier  incurs  more  expense  in  the  cost  of  trans- 
portation, or  in  the  receipt  or  delivery  of  freight  at  some 
other  places  along  its  line  than  at  their  station,  and  there- 
fore ought  to  charge  correspondingly  higher  rates  at  those 
places  or  else  be  guilty  of  unjust  discrimination,,  or  of  an 
undue  and  unreasonable  prejudice,  or  not  do  the  business 
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The  result  is  then  reached  of  making  the  expense  incorred 
by  the  carrier  as  part  of  tlie  costs  of  transportation  at  a  city 
or  town  where  exceptional  conditions  and  circumstances  exist ; 
as,  for  instance,  a  depot  situated  at  a  long  distance  from  the 
business  part  of  the  town  or  city,  a  test,  and  the  rates  paid 
by  that  to^Ti  or  city  higher  in  proportion  to  this  condition  of 
affairs,  and  subordinate  to  those  of  another  town  or  city 
where  the  depot  of  the  carrier  is  in  the  heart  of  the  business 
part  of  that  city.  Such  a  construction  of  the  statute,  if 
entered  upon,  can  not  be  confined  to  the  State  of  Michigan. 
If  it  is  an  unlawful  preference  or  an  undue  or  unreasonable 
prejudice  in  the  State  of  Michigan,  or  a  violation  of  section 
four  of  the  Act  to  regulate  commerce  in  the  State  of  Michi- 
gan, then  it  must  be  so  wherever  such  transportation  expense 
is  incurred  without  increasing  the  rates  in  other  States,  and 
that  it  does  exist  in  other  States  without  any  complaint  from 
shippers  thus  far  is  a  fact  too  well  known  to  admit  of  any 
doubt  and  is  conceded  by  the  evidence.  We  have  heretofore 
said  much,  and  rightly,  that  rates  must  be  so  fairly  and 
impartially  adjusted  as  not  to  unjustly  subordinate  the  rights 
of  country  towns  and  way  stations  to  "trade  centres/'  but 
names  in  this  instance  have  no  terrors  for  me,  and  I  am  pre- 
pared to  say  that  it  is  equally  true  that  the  just  and  rightful 
necessities  of  commerce  at  "trade  centres,"  so  called,  should 
not  be  unjustly  subordinated  to  unfounded  demands  on  the 
part  of  country  towns  and  way  stations.  They  are  all  equally 
and  alike  under  the  protection  of  the  law. 

If  the  business  of  Grand  Bapids  is  to  have  this  extra  bur- 
den put  upon  it  because  Ionia  demands  it,  then  we  are  con- 
fronted with  the  result  that  one  locality,  distant  thirty-three 
miles  from  another,  between  which  the  competition  is  slight, 
and  in  regard  to  which  there  seems  to  be  no  conflict  of  inter- 
est whatever,  so  far  as  the  evidence  shows,  is  really  bronght 
to  suffer  a  serious  prejudice  in  its  business  on  account  of 
such  demand  alone.  Such  a  view  of  this  matter  ignores  the 
business  interests  of  Grand  Ilapids;  and  while  these  are 
entitled  to  no  higher  consideration  than  those  of  Ionia,  ihey 
occupy  exactly  as  high  ground.  The  rights  of  the  defendant 
carrier  are  also  to  be  considered  as  well  as  those  of  the  pub- 
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lie  at  each  of  these  stations.  There  is  no  law  that  requires 
or  provides  that  even  its  methods  of  business  in  the  receipt, 
delivery  or  handling  of  freight  must  necessarily  be  the  same 
at  Ionia  as  at  Grand  Rapids.  The  defendant  is  left  by  the 
law  to  locate  its  depot  at  such  place  as  it  may  select  at  each 
of  these  cities.  The  exigencies  of  its  traffic,  as  shown  by  the 
evidence,  are  diflferent  at  each  of  these  cities.  These  exigen- 
cies of  its  traffic  the  defendant  is  called  upon  to  meet  and  to 
provide  for,  exercising  its  own  discretion  except  that  it  must 
not  violate  the  statute  by  any  unlawful  preference,  unjust 
<liscrimination  or  undue  or  unreasonable  prejudice.  The 
circumstances  and  conditions  surrounding  the  receiving  and 
delivering  of  freight  at  defendant's  depot  in  Grand  Bapids 
are  exceptional.  It  is  because  of  this  fact  that  the  defendant 
incurs  this  large  expense  in  transporting  freight  to  and  from 
Grand  Bapids  for  which  it  receives  only  the  same  transpor- 
tation rate  as  its  competitors.  It  is  evident  that  the  defend- 
ant would  incur  no  such  expense  as  this  at  Grand  Bapids  but 
for  those  exceptional  circumstances  and  conditions;  and  it 
therefore  rests  upon  this  ground  alone.  At  Ionia  no  such 
exceptional  circumstances  and  conditions  are  shown  to  exist. 
The  facts  constituting  these  substantially  different  circum- 
stances and  conditions  have  already  been  stated  and  it  is  not 
necessary  to  repeat  them.  They  emphasize  the  fact  and  show 
the  reason  why  no  demand  of  this  kind  has  ever  been  made 
at  Ionia.  They  show  that  no  such  necessity  exists  for  it  at 
Ionia,  as  at  Grand  Bapids,  and  that  there  are  no  exceptional 
circumstances  and  conditions  existing  at  Ionia  such  as  would 
make  it  a  duty  of  the  defendant  to  incur  this  large  cost  of 
transportation  at  that  city  such  as  could  or  ought  to  be 
enforced  by  legal  procedure. 

One  feature  of  our  country  is  that  it  is  settled  by  distinct 
<'onini unities  in  different  localities,  and  these  are  frequently 
found  along  the  line  of  different  railway  carriers.  A  rule 
tliat  would  deny  one  of  these  a  fair  and  lawful  service  that  is 
found  necessary  for  the  business  under  the  peculiar  circom- 
stances  and  conditions  by  which  it  is  surrounded,  because 
nnother  and  distant  locality,  differently  situated  and  stand- 
ing in  no  like  need  of  any  such  service  on  the  part  of  the 
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carriers,  demands  it,  would  be  to  subordinate  the  needs  of 
one  locality  to  those  of  another — a  result  that  is  not  sanc- 
tioned by  any  proyision  in  the  Act  to  regulate  commerce.  A 
construction  of  the  statute  that  lays  down  any  suph  rule  is^ 
in  my  opinion,  entirely  fanciful,  and  will  be  attended  by 
much  harm  to  many  localities,  as  well  as  to  many  carriers, 
without  any  beneficial  results  to  the  public. 

Another  objection  made  to  the  lawfulness  of  this  service 
as  rendered  at  Grand  Bapids  is  that  Gbrand  Bapids  and 
Ionia,  as  to  transportation  rates,  are  in  the  same  group  and 
therefore  should  be  treated  by  the  carrier  as  to  receipts  and 
deliveries  of  freight  as  if  they  were  only  one  station. 
Because  the  transportation  rates  are  the  same  from  the  dis- 
tant points  of  origin  of  the  freight  in  the  eastern  cities  ta 
Ionia  and  Grand  Bapids  on  account  of  their  being  grouped, 
as  already  stated,  it  does  not  follow  that  the  terminal  ser- 
vices, facilities  and  transpoiiation  expenses  of  the  carrier  at 
each  of  these  grouped  stations  should  be  the  same,  just  as  if 
the  two  were  located  at  the  same  point.  They  are,  in  fact, 
thirty-three  miles  apart,  and,  as  the  proof  shows  the  circam- 
stances  and  conditions  are  substantially  different  in  the 
transportation  of  freight  on  the  part  of  the  defendant  at  each 
of  these  two  cities.  Although  it  is  estimated  that  the  cost  of 
delivery  at  each  of  them  would  be  the  same,  namely,  two 
cents  per  hundred  pounds,  from  the  depots  to  the  bnsinesa 
houses,  yet  it  does  not  follow  that  the  cost  of  rendering  the 
transportation  service  on  the  part  of  the  carrier  for  which  the 
transportation  rate  is  chained  is  the  same  at  each  city,  or 
that  the  circumstances  and  conditions  that  require  extnt 
expense  on  account  of  the  transportation  of  freight  to  and 
from  one  require  it  also  at  the  other ;  nor  is  it  a  controllings 
fact  in  this  case  that  the  mere  cost  of  receiving  or  delivering 
the  freight  by  the  carrier  would  be  the  same  at  each  city.  If 
it  is,  as  shown  by  the  evidence  in  this  proceeding,  a  neces- 
sary and  proper  expense  to  be  incurred  by  the  carrier  in 
doing  the  business  of  one  and  not  that  of  the  other,  that  is  a 
controlling  fact,  and  the  question  is  presented  whether  it  is 
in  violation  of  the  Act  to  regulate  commerce. 

The  grouping  of  rates  in  different  districts  or  areas  of  ter-^ 
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ritory  is  a  method  that  has  been  resorted  to  by  raihroads 
from  their  earliest  history  for  the  purpose  of  giving  to  the 
public  in  such  districts  or  areas  of  territory  rates  that  were 
approximately  equal  and  in  a  general  way  relatively  fair.  It 
has  received  the  sanction  of  a  recent  English  statute,  51  & 
52  Victoria,  chapter  25,  section  20.  But  this  is  held  to  be  a' 
mere  statutory  recognition  of  what  has  long  been  the  law. 
(MacNamara  on  Law  of  Carriers,  pp.  345-6,  and  authorities 
cited.)  It  can  of  course  be  carried  too  far  and  in  that  way 
be  made  the  means  of  giving  undue  preference,  but  within 
reasonable  and  proper  limits  practical  experience  has  demon- 
strated that  it  occupies  a  most  useful  field  in  railway  opera- 
tions and  is  quite  as  beneficial  and  desirable  to  the  public  as 
it  is  to  the  railroads.  The  limit  would  seem  to  be  reached 
in  this  way  for  business  when  some  shippers  or  consignees 
are  really  damaged  by  the  rates  afforded  while  others  are 
correspondingly  benefited.  The  Interstate  Commerce  Com- 
mission has  repeatedly  recognized  this  method  of  doing  busi- 
ness, and  in  several  instances  where  the  points  grouped  were 
much  further  apart  than  Grand  Bapids  and  Ionia.  (La 
Crosse  Manufacturers'  and  Jobbers'  Union  v.  The  Chicago, 
Minneapolis  &  St.  Paul  Railway  Company,  1  I.  C.  C.  Bep. 
629.  In  the  Matter  of  the  Tariffs  of  the  Columb^8  &  West- 
ern Bailway  Company,  1  I.  C.  C.  Bep.  628,  1st  Annual 
Beport  of  the  Interstate  Commerce  Commission.  See  1 1.  C. 
C.  Bep.  316.  The  Imperial  Coal  Company  et  al.  v.  The  Pitts- 
bur|j;h  &  Lake  Erie  Bailroad  Company  et  al.,  2  I.  C.  C.  Bep. 
618.) 

It  has  never  been  supposed  that  the  grouping  of  rates 
made  them  mathematically  and  exactly  equal  in  accordance 
with  the  service  performed  by  the  carrier  in  bringing  the 
freight  to  or  carrying  it  from  all  shippers  within  the  group ; 
on  the  contrary,  occasional  inequalities  of  this  character  of 
no  substantial  consequence  may  be  seen ;  but  the  merit  of  it 
consists  in  the  fact  that  the  rates  are  approximately  equal 
and  are  relatively  fair  and  just,  and  perhaps  more  nearly  so 
than  could  be  arrived  at  in  any  other  way.  The  only  way  to 
make  rates  mathematically  equal  is  by  the  rule  of  the  rate 
per  ton  per  mile  according  to  distance  which  from  many 


640  IKTEB8TATE  COMBffKRCE  COMMISSION  REP0BT8. 

causes  is  found  impmetii*al)le.  The  rule  that  the  transporta- 
tion rates  are  thi^  sauie  to  every  station  in  the  group  is  one 
that  is  plain,  Hiinplo  and  easily  understooil  by  all,  as  well  as 
the  busine88  reaHons  upon  which  it  is  based.  But  it  is  a  norel 
doctrine,  and  one  that  to  my  mind  will  be  fraught  with  many 
difficulties  and  embamisHments  to  carriers  and  will  result  in 
seriouH  injury  to  shippers  and  consignees,  without  any  bene- 
fit to  the  carriers  or  the  public,  if  the  rule  is  to  be  announced 
bv  the  Interstate  Commerce  Commission  that  the  cost  of 
trauHportation  or  even  the  terminal  expenses  incurred  and 
terminal  deliverios  and  receipts  of  freight  as  made  by  carriers 
muHt  be  exactly,  or  even  substantiall}*,  the  same  at  every 
station  included  within  the  group  because  the  transportation 
rates  are  the  same  at  each  of  these  stations.  When  that  ia 
done  in  one  instance,  as  is  here  proposed,  I  can  readily  see 
how  and  why  the  carriers  would  generally  abandon  the 
grouping  system,  and  that  would  result  in  a  raising  of  rates 
at  these  ])oints  where  grouped  rates  now  exist,  and  wide- 
spnMul  general  dissatisfaction  on  the  part  of  the  businefw 
intt'rests  si^rved  by  the  carriers.  It  will  also  result  in  many 
adjustments  of  rates  under  the  long  and  short  haul  clause  of 
the  statute  which  have  l)een  made  by  carriers  and  which  can 
not  well  be  made  in  any  other  way  being  abandoned  by  them, 
and,  as  a  result  of  that,  numerous  embarrassments,  com- 
plaints and  general  dissatisfaction. 

It  will  expose  the  Commission,  the  public  and  the  carriem 
to  i\\o  hazard  of  turning  loose  and  losing  the  benefit  of  a 
groat  deal  that  has  practically  been  accomplished  in  the 
administration  thus  far  of  the  Act  to  regulate  commerce.  We 
had  bcttrr,  in  my  <ipinion,  hoKl  on  to  the  practical  results 
thus  acconiplishiMl  and  let  the  public  have  the  benefit  of 
tht*m  instead  of  losing  them  in  an  ciTort  to  correct  inequalties 
in  transportation  expense  or  in  the  terminal  ex|)enses  and 
terminal  drlivorics  and  receipts  at  different  stations  within  a 
group,  whi'n  th«'sr  as  occurring  at  one  station  are  not  shown 
to  ojuTate  any  prrjudirc*  or  injury  to  shippers  or  business  at 
anothiT  station  within  t\w  grouj)  and  are  easily  and  fairly 
accounted  for  by  i\\v  disadvantage  under  which  the  carrier 
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labors  of  having  its  depot  at  one  station  located  a  long  dis- 
tance from  the  shippers  and  consignees  at  that  station,  while 
at  another  station  its  depot  is  located  near  the  business  it 
serves.  If  the  circumstances  and  conditions  being  substan- 
tially different  at  the  different  stations  in  a  group,  so  far  as 
these  relate  to  terminal  expenses  and  deliveries,  are  to  be 
considered  of  no  consequence ;  and  if,  without  regard  to  these 
different  conditions  and  circumstances,  the  carrier  is  to  incur 
the  same  measure  of  terminal  expenses  or  charges  at  one 
station  as  another  in  the  group,  or  to  adopt  the  same  methods 
of  terminal  delivery  or  receipt  of  freight  at  each  station,  or 
else  to  be  considered  as  cutting  the  transportation  rate,  or  of 
unlawful  preference  to  the  extent  of  the  difference  in  the  ter- 
minal expense  or  charge  at  one  station  as  compared  to 
another,  then  we  are  appljdng  one  rule  as  to  the  transporta- 
tion rate  under  the  statute  by  giving,  as  the  statute  directs, 
weight  to  '*  substantially  different  circumstances  and  condi- 
tions" where  these  are  of  controlling  importance  in  the 
transportation  rate,  and  applying  a  wholly  different  rule  to 
terminal  expenses  in  delivery  and  receipt  of  freight  where 
the  circumstances  and  conditions  are  equally  substantially 
dissimilar. 

Nor  is  there  any  evidence  whatever  in  this  proceeding 
which  shows  or  tends  to  show  that  this  method  of  business 
on  the  part  of  the  defendant  is  either  a  ^'special  rate,  rebate, 
drawback  or  other  device  '*  made  or  intended  to  be  made  for 
the  purpose  of  charging,  demanding  or  collecting  a  greater 
or  less  compensation  from  any  person  or  persons  '*  for  doing 
for  him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions"  as  defined  by  section 
2  of  the  Act  to  regulate  commerce.  It  certainly  is  not  a 
"  special  rate,"  because  it  is  a  published  general  rate  at 
Grand  Bapids  in  the  tariffs  of  the  defendant.  It  has  no 
feature  of  a  "  rebate "  because  there  is  nothing  refunded 
directly  nor  indirectly  to  the  shipper.  Nor  has  it  one  single 
element  of  a  "  drawback,"  which,  in  substance,  is  the  same  as 
a  "rebate." 
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The  question  then  arises  whether  it  is  a  "device"  within 
the  meaning  of  section  2  of  the  Act  to  regulate  commerce. 
Ftom  the  connection  in  which  the  word  "device"  occurs  in 
section  2  of  the  statute  it  is  evidently  used  in  a  criminal 
sense,  because  it  imputes  to  the  carrier  guilty  of  it  conduct 
which  is  violative  of  law.  It  is  used  in  the  statute  in  the 
sense  of  being  a  crafty,  shifty  stratagem,  project,  scheme, 
design,  invention,  or  contrivance  to  give  one  person  an  unlaw- 
ful preference  over  another  for  doing  on  the  part  of  the 
carrier  "  a  like  and  contemporaneous  service  in  the  transpor- 
tation of  a  like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions."  The  evidence  in  this  pro- 
ceeding shows  without  conflict  that  this  method  of  doing 
business  on  the  part  of  the  defendant  originated  about 
twenty-five  years  ago  and  has  been  continued  ever  since. 
This  evidence  shows  that  all  shippers  at  Grand  Bapids, 
equally  and  alike,  have  the  benefit  of  it,  and  that  none  of 
them  are  preferred  over  others.  All  the  facts  shown  by  the 
evidence  in  relation  to  the  origin  and  continuance  of  this 
method  of  business  on  the  part  of  the  defendant  are  fully 
stated  in  a  preceding  part  of  this  opinion  and  it  is  unneces- 
sary to  repeat  them  here.  They  utterly  negative  the  idea 
that  this  is  a  ^'  device "  invented  by  the  defendant  for  the 
purpose  of  avoiding  the  law  or  preferring  one  shipper  over 
another,  either  at  Grand  Bapids  or  elsewhere  on  its  line. 
They  show  that  this  method  of  business  on  the  part  of  the 
defendant  originated  in  good  faith  and  has  continued  in  good 
faith  up  to  this  time. 

The  intent  with  which  a  "  device  "  is  invented  and  perpe- 
trated as  declared  and  denounced  by  the  statute  is  the  very 
essence  of  the  Act.  I  understand  it  to  be  a  cardinal  rule  of 
the  law  that  a  criminal  act  in  violation  of  law,  such  as  this 
would  be  if  it  were  really  a  device  intended,  designed,  or 
perpetrated  for  the  purpose  of  violating  the  second  section 
of  the  Act  to  regulate  commerce,  can  never  be  imputed  to  a 
party  where  all  the  facts  and  circumstances  show  that  it  is 
consistent  with  honesty  and  good  intention.  Again,  it  is 
equally  as  well  settled  a  rule  of  law  in  a  matter  of  this  kind. 
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that  if,  upon  all  the  evidence,  there  is  an  hypothesis  that  the 
act  done  was  intended  by  the  defendant  in  a  criminal  sense 
or  in  violation  of  law,  and,  on  the  other  hand,  that  there  is 
another  hypothesis,  equally  reasonable  and  warranted  by  all 
the  evidence,  to  the  effect  that  the  act  done  was  not  done  for 
the  purpose  of  violating  law  or  in  any  criminal  sense,  then 
any  tribunal  which  is  to  determine  the  question  must  proceed 
upon  the  rule  that  the  act  done  was  not  done  in  a  criminal 
sense  or  with  any  intent  to  violate  law. 

But  aside  from  the  fact  of  intent,  the  question  arises,  does 
it  violate  the  statute  ;  because  if  such  is  its  effect  then  it  can 
not  stancl.  The  grounds  upon  which  it  does  not  violate  the 
statute  have  been  fully  set  forth  in  a  preceding  part  of  this 
opinion  and  it  is  unnecessary  to  repeat  them  here  in  all  their 
details.  They  bear  quite  as  much  upon  the  subject  as  to 
whether  it  is  a  "  special  rate,  rebate,  drawback,  or  device  " 
as  they  do  upon  the  question  of  whether  it  is  a  violation  of 
the  long  and  short-haul  feature  of  the  fourth  section  of  the 
Act  to  regulate  commerce,  or  whether  it  is  a  violation  of  the 
tliird  section  of  that  statute.  They  show  that  it  is  not  "  a 
like  and  contemporaneous  service  done  under  substantially 
similar  circumstances  and  conditions"  with  the  service  ren- 
dered by  the  defendant  in  transporting  freight  to  and  from 
Ionia,  but,  on  the  contrary,  that  it  results  from  circumstances 
and  conditions  which  are  substantially  dissimilar  at  Grand 
Kapids  to  what  they  are  at  Ionia. 

That  it  is  not  in  violation  of  any  public  policy  of  the  United 
States  is  equally  true.  The  public  policy  of  the  United 
States  is  found  in  its  laws  as  enacted  by  the  law-making 
l)ower  or  adopted  by  it,  or  in  cases  confided  to  the  President 
and  indicated  in  his  proclamations,  or  to  one  of  the  great 
departments  of  the  GK>vemment  and  established  by  its  r^n- 
lations.  But  if  the  statute  which  we  are  required  to  admin- 
ister does  not  indicate  what  the  public  policy  is  to  be  upon 
any  given  point,  then  I  do  not  understand  that  we  have 
authority  by  any  mere  opinion  of  our  own  to  create  and 
declare  what  shall  be  the  public  policy  upon  that  subject, 
and  that  an  innocent  and  proper  business  method  of  a  carrier 
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is  iu  violatiou  of  the  public  policy  that  we  have  thus  created 
aud  dofiued.  Whatever  public  policy  there  is  bearing  upon 
this  subject  must  be  fouud  in  the  Act  to  regulate  commerce, 
and  if  it  is  not  there,  then  it  does  not  exist. 

As  to  rates  the  only  public  policy  indicated  by  the  Act  to 
regulate  coniniercr  is  that  these  shall  be  reasonable  and  just, 
published  aud  open  alike  to  all,  without  unjust  discrimina- 
tion for  a  likt^  and  contemporaneous  service  in  the  transpor- 
tati4)n  of  a  like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions;  that  there  shall  be  no  undue 
or  unreasonable  preference  or  advantage  tn  any  person,  com- 
))aiiy,  tirni,  corporation,  or  locality,  or  any  particular  descrip- 
tion of  traffic,  nor  shall  there  be  any  undue  or  unreasonable 
l)n'judi('e  or  disadvantage  in  any  respect  whatsovcr  to  any 
])rrson,  company,  firm,  cori)oration,  or  locality,  or  any  par- 
ticular description  of  traffic;  that  a  carrier  shall  notdiscrim- 
iuiiio  between  connecting  lines  in  receiving,  forwarding,  and 
interchanging  freight ;  aud  that  it  shall  be  unlawful  for  a 
common  carrier  to  charge  or  receive  any  greater  compensa- 
tion in  the  aggregate  for  the  transportation  of  passengers  or 
like  kind  of  ])roperty  under  sulmtantiully  similar  circum- 
stances and  conditions  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  in  the  same  direction,  the  shorter  being 
included  in  the  longer  distance.  The  statute  has  left  no 
doubt  on  the  subject  as  to  the  public  policy  thus  declared, 
b(H'ause  it  is  )>hiinly  expressed  in  the  language  of  the  statute. 
AVhether  a  common  carrier,  subject  to  the  provisions  of  the 
.statute,  has  violated  it  iu  any  of  these  respects  do|)enda  upon 
the  farts  of  eaih  particular  case,  and  severe  penalties  are 
provitled  iu  the  evt-nt  then*  is  such  a  violatiou. 

A  feature  of  this  statute  tliat  is  manifest  even  upon  a  cas- 
ual reading  is  that  it  expressly  defines  iu  its  own  language 
any  act  that  shall  be  a  violati<m  of  its  pnn*isions.  To  violate 
section  one  in  any  charge  made  for  the  service  rendered  or 
to  V)e  rendered  in  the  transportation  of  passengers  or  prop- 
erty or  in  connection  therewith,  or  for  the  receiving,  deliver- 
ing, storage,  or  han«lling  (.f  such  j)roperty,  such  charge  must 
be  unreasonable  and  unjust.    To  violate  section  two  there 
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must  be  a  special  rate,  rebate,  drawback,  or  other  device  by 
which  a  greater  or  less  compensation  for  any  service  ren- 
dered or  to  be  rendered  in  the  transportation  of  passen- 
gers or  property  subject  to  the  provisions  of  this  Act  by 
a  carrier  for  doing  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions  which  is  defined  to  bo 
unjust  discrimination.  To  violate  the  first  clause  of  section 
three  a  common  carrier  subject  to  the  provisions  of  the  Act 
must  make  or  give  an  undue  or  unreasonable  preference  or 
advantage  to  some  person,  company,  firm,  corporation,  or 
locality,  or  particular  description  of  traffic,  or  must  subject 
some  person,  company,  firm,  corporation,  or  locality,  or  par- 
ticular description  of  traffic  to  some  undue  or  unreasonable 
prejudice  or  disadvantage.  To  violate  the  second  clause  of 
section  three,  a  common  carrier,  subject  to  the  provisions  of 
the  Act,  must  refuse,  according  to  its  powers  in  that  respect, 
to  afford  all  reasonable,  proper  and  equal  facilities  for  the 
interchange  of  traffic  between  its  respective  connecting  lines, 
and  for  the 'receiving,  forwarding,  and  delivering  passengers 
and  property  to  and  from  such  lines  and  those  connecting 
therewith,  or  must  discriminate  in  its  rates  and  aharges 
between  such  connecting  lines.  To  violate  section  four,  the 
carrier  must  charge  or  receive  a  greater  compensation  in  the 
aggregate  for  the  transportation  of  passengers  or  the  like 
kind  of  property  under  substantially  similar  circumstances 
and  conditions  for  a  shorter  than  for  a  longer  distance  over 
the  same  line,  in  the  same  direction,  the  shorter  being  in- 
cluded within  the  longer  distance.  To  violate  section  six, 
with  reference  to  the  printing  and  posting  of  schedules  of 
rates,  fares,  and  charges,  the  carrier  must  fail  to  comply 
with  some  one  of  the  express  requirements  of  this  section. 
There  are,  of  course,  other  provisions  of  the  Act  regulating 
and  defining  the  duties  of  carriers,  but  it  is  unnecessary  to 
refer  to  these  as  they  have  no  bearing  whatever  upon  the 
questions  involved  in  this  proceeding. 

The  rule  of  statutory  construction  is  well  settled  that  when 
a  statute  thus  defines  in  express  terms  what  shall  constitute  a 
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violation  of  its  provisions,  and  makes  such  violation  penal^ 
this  definition  is  conclusive  upon  every  tribunal  whose  dnty 
it  is  made  to  enforce  the  statute.  Such  tribunal  can  add  no 
terms  of  description  to  the  definition  so  made  by  the  law- 
making power,  and  can  take  no  terms  away  from  that  defini- 
tion. That  definition  expresses  the  will  of  the  legislature 
and  it  can  not  be  enlarged  or  reduced  by  construction.  When 
the  will  of  the  legislature  is  plainly  expressed,  there  is  no 
room  for  construction,  and  it  must  be  obeyed  and  enforced 
as  expressed. 

The  words  '^  under  substantially  similar  circumstances  and 
conditions,"  found  in  the  second  section  of  the  statute,  are 
words  of  controlling  import,  and  so  are  the  same  words  found 
in  section  four.  It  is  not  enough  that  the  circumstances  and 
conditions  should  be  similar,  but  they  must  be  substantially 
similar.  So  in  section  3  the  words  "  undue  "  or  "  unreason- 
able'* are  words  of  controlling  import.  It  is  not  enough 
under  this  section  that  the  preference  or  advantage,  or  preju- 
dice or  disadvantage,  should  exist,  but  in  each  instance  it 
must  be  '^  undue  or  unreasonable.'*  Congress  in  each  of 
these  sections  has  used  apt  and  well-selected  words  to  define 
what  shall  constitute  a  violation  of  each  of  these  sections. 

Every  word  in  a  statute  must,  if  possible,  be  given  some 
operation,  but  this  is  the  more  true  of  words  which  deal  with 
the  substance  of  things,  and  which  are  of  controlling  import. 
By  giving  to  the  words  "  under  substantially  similar  circum- 
stances and  conditions  "  the  field  of  operation  they  occupy  in 
this  statute,  the  carrier  is  enabled  to  adjust  its  business  meth- 
ods to  its  traffic  in  such  way  as  that  it  may  properly  and  fadrly 
serve  the  public  under  the  various  exigencies  of  transportation 
and  commerce  without  injustice  to  shippers  or  localities  and 
without  crippling  its  own  legitimate  business.  The  same  is  tme 
of  the  words  ''undue  or  unreasonable"  as  they  occur  in  the 
first  clause  of  section  three.  One  shipper  may  obtain  better 
or  larger  cars  than  another  from  causes  that  are  purely  acci- 
dental or  without  any  intention  to  give  him  a  preference.  For 
illustration,  because  he  applies  first  for  cars,  and  the  carrier 
may  furnish  them  to  him  without  knowing  that  the  other 
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shipper  will  come  for  cars,  and  there  would  be  no  ''  undue  or 
unreasonable  advantage  or  disadvantage  or  preference  of 
prejudice "  about  that.  So  it  might  be  also  in  the  case  of 
scarcity  of  cars,  if  the  carrier  should  furnish  freight  cars  to 
one  shipper  who  comes  first  and  applies  for  them  without 
his  knowing  that  the  other  shipper  might  later  in  the  day 
apply  for  cars.  So  it  would  be  where  a  carrier,  for  business 
reasons  of  its  own,  has  a  larger  or  more  expensive  depot  at 
one  station  than  another,  or  a  depot  nearer  to  the  business 
portion  of  a  city  or  town  on  its  line  than  another,  or  has  an 
elevator  at  one  station  and  no  elevator  at  another,  or  a  cot- 
ton compress  at  one  station  and  no  cotton  compress  at 
another,  or  finds  itself  in  a  condition  that  its  depot  is  so  far 
from  the  business  portion  of  a  city  or  town  on  its  line  that 
in  order  to  properly  serve  all  of  its  patrons  at  such  city  or 
town  it  is  obliged  to  use  wagons  in  carting  its  freight  to  and 
from  its  depots  without  any  separate  charge  being  made  for 
this  specific  service,  not  as  a  ''  device  **  to  prefer  that  city  or 
town  over  another,  but  as  a  necessity  of  its  business  and  as 
a  part  of  its  transportation  expense  covered  by  its  transpor- 
tation rate.  There  are  many  other  instances  that  readily 
occur  to  the  mind,  but  it  is  unnecessary  to  specify  them.  In 
none  of  these  instances  named  would  it  follow  that  there  was 
'^  undue  or  unreasonable  prejudice*'  or  ''undue  or  unreason- 
able preference,"  or  that  it  was  done  as  a  "device"  to  give 
one  shipper  or  locality  an  advantage  over  another,  or  to  place 
one  at  a  disadvantage  as  compared  to  another,  or  to  subject 
one  and  not  the  other  to  prejudice  or  disadvantage  or  to  do 
for  one  a  greater  service  for  a  less  compensation  than  for 
another  "  under  substantially  similar  circumstances  and  con- 
ditions." To  be  ''undue  or  unreasonable,"  the  preference  or 
advantage,  the  prejudice  or  disadvantage,  must  not  be  of  a 
doubtful  character,  but  it  must  be  unmistakable,  which  char- 
acter is  indicated  by  its  being  "  undue,"  and  it  must  be  with- 
out lawful  cause  or  ground  for  its  existence,  which  of  course 
renders  it  "unreasonable." 

As  the  expense  incurred  by  the  defendant  at  Grand  Bapids 
iu  the  delivery  and  receipt  of  freight  is  a  mere  transportation 


■>* 


648  DTTERSTATE  COMMEBCE  COMMISSION  BEPOBTS. 

expense  inyolved  in  the  cost  of  transportation  for  which  it 
u)akes  no  separate  charge,  but  which  is  covered  by  the  trans- 
portation rate  charged,  it  is  no  more  required  by  the  statute 
to  publish  this  in  its  tari£Es  than  it  is  to  publish  any  other 
transportation  expense  or  item  in  the  cost  of  transportation 
that  it  incurs  in  transporting  freight  to  and  from  Grand 
Eapids  over  its  line. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  F.  W. 
CLARK,  GENERAL  FREIGHT  AND  PASSENGER 
AGENT  OF  THE  SEABOARD  AIR  LINE. 


Heard  and  decided  April  23,  1890. 


1.  Through  rates  in  interstate  traffic  are  the  sn'bject  of  agreement  among 

carriers  who  transport  the  freight,  and  for  their  existence  are  depend- 
ent upon  such  agreement ;  and  one  of  the  features  of  such  rates 
usually  is  that  each  carrier  receiving  the  freight  pays  the  charges 
upon  it  of  the  carrier  delivering  it. 

2.  Where  a  line  of  steamships,  for  example,  plying  between  New  York 

and  Wilmington,  N.  C,  make  a  through  rate  from  New  York  via 
Wilmington  and  the  Carolina  Central  Railroad  to  interior  points,  by 
adding  the  steamer  rate  to  the  local  tariff  rate  of  the  railroad  to  the 
interior  points,  there  being  no  agreed  through  rates  for  such  freight 
between  the  steamship  and  rail  lines,  the  rail  carrier,  when  the  freight 
is  tendered  to  it  at  Wilmington,  is  under  no  obligation  to  pay  the 
rates  earned  by  the  steamer  in  transporting  the  freight  from  New 
York  to  Wilmington,  but  may  decline  to  do  so,  leaving  the  steam- 
ship and  the  shipper  to  settle  the  matter  of  the  steamship's  charges 
before  the  carrier  takes  the  freight  and  transports  it  to  the  interior 
point. 

MEMORANDUM. 
REPORT  AND   OPINION  OF  THE  COMMISSION. 

Bragg,  Coyaviis^ioner  : 

In  this  proceeding  the  Commission  has  received  an  appli- 
cation from  F.  W.  Clark,  General  Freight  and  Passenger 
Agent  of  the  Seaboard  Air  Line,  as  follows : 

**  Will  you  kindly  advise  me  if  a  line  doing  business  from  an 
eastern  Atlantic  port  has  a  right  to  publish  and  operate 
rates  from  the  said  eastern  ports,  via  a  southern  port,  based 
upon  whatever  rates  the  steamer  line  may  choose  to  make 
in  connection  with  the  local  rates  of  a  railroad  from  the 
southern  port  to  the  interior ;  and  if  the  railroad  line  from 
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the  said  southern  port  would,  under  the  Interstate  Commerce 
Law,  be  compelled  to  operate  said  rates,  published  and 
quoted  without  the  consent  of  the  railroad  leading  from  the 
said  southern  port  to  the  interior  ? 

''  Our  attorney  is  of  the  opinion  that  we  would  have  a  right 
to  decline  to  pay  charges  between  the  eastern  and  the  south* 
em  port,  unless  the  through  rate  is  made  up  upon  an  equita- 
ble and  agreed  basis,  looking  to  the  maintenance  of  rates 
agreed  upon  and  established  for  all  of  the  said  railroad's 
connections. 

'^  To  be  more  explicit,  has  a  steamship  line  from  New  York 
to  Wilmington,  N.  C,  a  right  to  make  rates  from  New  York 
to  a  point  on  the  Carolina  Central  B.  B.  without  the  consent 
of  the  said  Carolina  Central  E.  B.  ?  And  would  the  said 
Carolina  Central  B.  B.  be  forced  to  pay  the  charges  of  the 
steamer  line  between  New  York  and  Wilmington,  in  case  the 
said  steamer  line  should  make  total  rates  between  the  points 
named,  without  any  regard  to  the  wishes  of  the  Carolina 
Central  B.  B.  ?  We  have  regular  established  rates  via  Ports- 
mouth and  via  Bichmond,  made  up  in  accordance  with  the 
Interstate  Commerce  Law,  which  we  desire  to  have  main- 
tained." 

It  is  indispensably  necessary  in  interstate  traffic  that  the 
consent  of  each  of  several  lines  over  which  freight  is  to  be 
carried  should  be  had  in  the  establishment  and  operation  of 
what  is  called  ''  through  rates.*'  Such  rates  are  tiie  subject 
of  agreement,  and  for  their  existence  depend  upon  agree- 
ment. One  of  the  features  of  such  rates  is  usually  that  each 
carrier  receiving  the  freight  pays  the  charges  on  it  to  the 
carrier  delivering  it. 

Assuming  the  facts  to  be  true  as  stated  in  this  applioa- 
tion,  it  appears  that  there  is  no  agreement  between  the  Caro- 
lina Central  Eailroad  Company  and  the  steamship  line  from 
Now  York  to  Wilmington  as  to  any  through  rate  upon  freight. 
This  being  true,  the  railroad  carrier  could  only  be  required 
to  carry  the  freight  from  Wilmington  to  the  interior  at  its 
local,  published,  tariff  rates,  and  would  be  under  no  obliga- 
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tion  whatever  to  pay  the  charges  of  the  steamer  line  between 
New  York  and  Wilmington. 

The  subject  of  the  reasonableness  of  the  local  tariff  rates 
of  the  rail  carrier  is  not  involved  in  this  proceeding,  and  is 
therefore  not  passed  on  by  the  Commission. 

At  the  hearing  and  decision  of  this  case  the  Chairman  was 
absent  because  of  illness,  and  did  not  in  any  way  partici- 
pate. 
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CHARLES  ELVEY,  Claimant  v.  THE  ILLINOIS  CEN- 
TRAL RAILROAD  COMPANY,  Defendant. 


Complaint  filed  July  8,  1889.    Deoided  Mmj  9,  189a 


1.  Where  a  carrier  by  its  pablished  general  tarifb  charges  the  general 

public  from  and  to  all  ])oints  upon  a  large  portion  of  its  lines  oertain 
rates  upon  a  cUuis  of  freight  and  at  the  same  time  publishes  and  puts 
into  force  a  special  tariff  by  which  it  charges  a  class  of  persons 
named,  from  and  to  the  same  points  on  its  lines,  less  than  one-half 
in  amount  of  the  rates  on  the  same  class  of  freight  that  it  charges 
the  general  public  in  its  general  tarifls,  such  a  diaoriminataon  is 
unjust  and  is  Tiolative  of  the  Act  to  regulate  commerce. 

2.  Such  a  discrimination  can  not  be  sustained  upon  the  ground  thai  the 

special  tariffs  is  made  to  aid  "  emigrants  **  in  moving  from  one  8tate 
to  another  where  land  ia  cheap  and  to  develop  a  sparsely  settled 
country  and  to  build  up  business  along  the  carrier's  lines,  and  n|ion 
the  supposition  that  this  constitutes  substantially  dissimilar  cironm* 
stances  and  conditions  to  what  exists  when  similar  services  are  ren- 
dered by  the  carrier  for  the  general  imblic. 

3.  A  shipper  to  whom,  as  an  emigrant,  is  accorded  the  rate  provided  by 

the  spt^cial  tariff,  for  example,  sixty  dollars  on  a  car-load  of  freight 
weighing  20,000  pounds  fnim  Chicago,  Illinois,  to  Hammond,  Louis- 
iana, a  distance  of  8ri3  miles,  in  December,  1H8H,  and  in  May,  1889, 
makes  return  shipnicnt  ot  same  freight  from  Hammond,  Louisiana, 
to  Chicago,  lilinois,  under  the  gemtral  tariffs  of  the  carrier,  there 
being  nf>  other  tariffs  on  north-bound  freight  lietween  these  points, 
antl  is  chari^ed  tlivrefor  $122.00  |)er  car,  complains  of  an  onjusi 
charges 
Ilfld,  that  as  the  carrier  in  each  instance  charged  only  its  open  pablishe«I 
rates  and  no  evidence  is  offere4l  to  show  that  the  rates  in  eitlier 
instance  are  unjust  and  unreasonable,  and  as  the  general  tarilb  of  the 
company  have  long  been  in  use  and  publislied  and  open  to  the  pah* 
lie,  and  the  H|H^ial  tariff  has  licen  but  recently  issued  and  Is  open  to 
a  certain  s]K'cial  class  only  and  is  unlawful,  that  the  general  tariffs 
aff(»nl  a  liettor  standani  of  what  arc  reasonable  and  just  rates  than 
the  8]H>cial  tariff,  and  that  the  shipper  in  such  case  has  nut  been 
injure<l  in  leaving  less  than  one  half  the  amount  charged  the  general 
public  on  the  first  haul  and  only  what  was  charged  the  general  pab* 
lie  <in  the  si^cond  haul. 

4.  The  carrier  is  onlored  and  notified  to  cease  and  desist  from  fnither 

operating  the  i»|)ecial  freight  tuiff. 
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MEMOBAHDUM. 
BEPOBT  AND  OPINION  OF  THE  COMMISSION. 

BiiAGG,  Co7n?tiissio?ier  : 

An  informal  complaint  was  made  in  this  proceeding  by  the 
claimant  to  the  effect  that  an  unjust  charge  has  been  made 
by  the  defendant,  and  as  to  the  material  facts  involved  in  the 
proceeding  there  is  no  dispute.  These  facts,  elicited  after 
considerable  correspondence  with  the  parties,  show  that  on 
the  17th  day  of  December,  in  the  year  1888,  the  claimant 
shipped  by  the  line  of  the  defendant  from  Chicago,  Illinois, 
to  Hammond,  Louisiana,  a  distance  of  863  miles,  a  car-load, 
weighing  20,000  pounds,  of  household  goods  and  stock, 
including  three  ponies,  for  which  service  a  rate  of  $60.00 
was  charged  and  paid.  Afterwards  on  the  21st  day  of  May, 
1889,  identically  the  same  freight  excepting  two  of  the  ponies 
was  sent  by  return  shipment  by  claimant  over  the  line  of  the 
defendant  from  Hammond,  Louisiana,  to  Chicago,  Illinois, 
and  then  the  rate  chained  by  the  defendant  for  the  service 
was  «122.00. 

The  grounds  upon  which  this  difference  of  rate  is  justified 
by  the  defendant  are  thus  stated  by  its  general  manager,  E. 
T.  Jeffrey:  "It  seems  that  for  the  purpose  of  stimulating 
immigration  to  Louisiana  where  land  is  cheap  and  popula- 
tion sparse,  we  have  had  in  force  a  low  rate  on  emigrants' 
movables.  Copies  of  the  way  bills  enclosed  herewith  will 
show  that  the  complainant,  in  December  last  shipped  a  car 
of  household  goods  and  stock,  including  three  ponies,  from 
Chicago  to  Hammond  at  a  rate  of  $60  for  20,000  pounds. 
This  was  under  the  low  emigrant  tariff  put  in  force  by  the 
company  for  the  purpose  above  set  forth.  In  May,  1889,  the 
complainant  shipped  from  Hammond  to  Chidago  a  car  of 
household  goods,  including  one  pony,  at  a  charge  of  $122  for 
20,000  pounds.  The  distance  from  Chicago  to  Hammond  is 
863  miles.  The  service  performed  by  the  carrier  is  substan- 
tially the  same  in  the  south  bound  as  in  the  north  bound 
shipment.  There  is  no  other  reason  to  present  for  your  con- 
sideration in  this  case  than  the  dissimilarity  of  circumstances 
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and  conditions  growing  out  of  the  desire  to  settle  the  xinoc- 
cupied  lands  in  Louisiana,  and  thus  add  to  the  prosperity  of 
that  section  of  the  country  and  thereby  increase  the  Yolume 
of  traffic  and  revenue  on  the  line  of  our  road. 

**  We  do  not  want  to  work  an  injustice  or  hardship  upon 
any  one,  or  upon  any  interest  or  locality,  and  if  you  think 
what  we  have  done  is  wrong,  we  will  correct  it,  and  change 
our  tariffs  to  conform  to  your  better  and  more  disinterested 
judgment.  My  own  impression  is  that  it  is  not  only  good 
business  policy,  but  also  in  a  broad  sense,  good  statesman- 
ship for  the  government  to  permit  the  channels  and  arteries 
of  commerce  and  traffic  to  develop  and  settle  undeveloped 
and  unsettled  sections  of  the  country,  even  though  it  be 
necessary  in  so  doing  to  offer  what  seem  to  be  advantages 
and  preferences  which  are  not  afforded  nor  required  under 
other  circumstances  and  conditions. 

''If  you  think  we  have  made  an  error,  I  trust  you  will  con- 
sider that  we  have  meant  to  do  right,  and  will,  therefore,  not 
censure  us  for  what  we  have  done,  as  we  will  willingly  and 
cheerfully  change  our  rates  if  need  be,  and  satisfy  in  this 
particular  case  the  complainant,  if  it  appears  to  yon  thafc 
such  satisfaction  should  be  accorded. 

''  I  enclose  the  special  emigrant  tariff  from  all  stations  in 
Illinois,  Indiana,  Wisconsin,  Iowa,  Minnesota  and  Dakota,  to 
our  southern  points,  a  duplicate  of  which  is  on  file  with  the 
Commission." 

We  have  examined  the  tariff  that  is  referred  to.  It  par- 
ports  to  be  and  is  an  elaborate,  voluminous,  and  carefully 
prepared  tariff,  denominated  ''Emigrant  Freight  and  Pas- 
senger Bates  from  all  Stations  in  Illinois,  Indiana,  Wiscon- 
sin, Iowa,  Minnesota,  and  Dakota  to  Jackson,  Tennessee, 
Aberdeen,  Mississippi,  Jackson,  Mississippi,  Hammonds- 
Louisiana,  and  other  stations  on  the  Southern  Division  "  of 
the  Illinois  Central  Eailroad  Company.  We  find  from  exam- 
ination of  this  tariff  that  the  freight  rate  for  emigrants  for 
property  of  the  class  involved  in  this  complaint  per  car-load 
of  20,000  pounds  from  Chicago  to  Hammond,  Louisiana, 
south  bound,  is  $60.00,  while  the  freight  rate  on  such  a  car- 
load for  shippers,  not  emigrants,  from  Chicago  to  Hammond^ 
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Louisiana,  between  the  same  points,  south-bound,  for  the 
same  property  and  service,  according  to  the  general  tari£f  of 
the  Illinois  Central  Bailroad  Company,  is  $122.00  per  car. 
The  rate  is  $122.00  per  car  of  20,000  pounds  for  the  same 
kind  of  freight  and  service  by  the  general  tariffs  of  the  com- 
pany from  Hammond,  Louisiana,  to  Chicago,  north  bound. 
Proportionally  much  the  same  relative  differences  in  rates 
are  made  on  shipments  of  freight  for  emigrants  by  this 
special  emigrant  tariff  from  all  stations  in  Illinois,  Indiana, 
Wisconsin,  Iowa,  Minnesota,  Dakota,  and  all  other  stations 
on  the  Southern  Division  of  the  Illinois  Central  Bailroad 
Company.  The  Southern  Division  of  the  Illinois  Central 
Bailroad  Company  embraces  its  lines  south  of  Cairo  extend- 
ing to  New  Orleans  and  various  other  points  in  the  States  of 
Kentucky,  Tennessee,  Mississippi,  and  Louisiana. 

The  question  presented  is  whether  under  the  Act  to  regu- 
late commerce,  such  a  discrimination  as  this  is  lawful.  In 
the  case  of  Savery  &  Co.  v.  The  New  York  Central  &  Hudson 
Biver  Bailroad  Company  et  al.^  2  I.  C.  C.  Bep.  356-9,  we  had 
occasion  to  consider  the  passenger  rates  of  transportation 
charged  immigrants,  the  charges  for  their  baggage,  and  the 
subject  of  whether  the  passenger  transportation  for  them  was 
suitable  or  not.  In  this  emigrant  tariff  of  the  Illinois  Cen- 
tral Bailroad  Company  there  seems  to  be  no  discrimination 
in  passenger  rates  between  what  is  charged  by  it,  and  by  the 
general  tariffs  of  the  company,  from  and  to  the  points  named, 
and  in  this  respect  it  complies  with  the  statute.  In  Savery's 
case  there  was  no  claim  that  household  goods  and  freight  of 
''immigrants"  should  be  hauled  at  less  rates  than  other 
freight  of  the  same  kind  for  other  persons ;  and  in  point  of 
fact  the  freight  rates  and  classification  of  the  Trunk  Line 
Association,  which  were  there  involved,  made  no  such  dis- 
tinction. According  to  their  classification  and  freight  rates 
a  car-load  of  household  goods  could  not  and  would  not  be 
transported  any  more  cheaply  over  their  lines  for ''immi- 
grants *'  than  for  any  other  class  of  persons.  Such  a  differ- 
ence as  is  here  made  in  emigrant  freight  rates  on  the  Illinois 
Central  Bailroad,  according  to  this  tariff,  and  the  freight 
rates  charged  other  persons  in  the  same  localities  from  and 
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to  the  same  points  and  for  the  same  serrice,  who  are  not 
^'emigrants/'  is  clearly  a  discrimination  that  is  yiolative  of 
the  Act  to  regulate  commerce  and  can  not  be  snstained. 

The  governing  motives  of  the  company  that  prompted  it  in 
making  this  emigrant  freight  tariff  were  evidently  such  as  are 
stated  by  its  general  manager.  Its  purpose  in  making  this 
tariff  was  to  afford  cheap  rates  to  "emigrants"  from  one  por- 
tion  of  the  country  to  another,  in  order  to  develop  a  sparsely 
settled  country,  where  lands  were  cheap,  and  to  build  up  the 
business  along  its  line,  and  not  to  violate  the  statute.  It  is  a 
tariff  that  would,  of  course,  benefit  the  emigrants,  the 
sparsely  settled  country  and  the  defendant,  but  it  overlooks 
the  rights  under  the  law  of  other  shippers  of  similar  freight 
from  and  to  the  points  named  who  are  the  neighbors  of  these 
emigrants,  and  it  discriminates  against  them,  and  in  this 
respect  is  directly  in  conflict  with  the  Act  to  r^;nlate  com- 
merce. It  does  not  appear  that  there  is  any  such  dissimilar- 
ity of  circumstances  and  conditions  in  the  service  performed 
as  justifies  these  differences  in  rates. 

No  evidence  has  been  offered  to  the  effect  that  either  of 
these  tariffs  charge  unreasonable  rates  for  the  services  per- 
formed for  complainant  in  these  matters  of  which  he  has 
complained.  His  theory  in  submitting  the  case  for  onr  con- 
sideration seems  to  be  that  as  here  are  two  tariffs  from  and 
to  the  same  points,  under  one  of  which,  south  bound,  he  was 
charged  $60.00  per  car,  and  on  the  other,  north  bound,  he 
was  charged  $122.00  per  car  for  the  same  freight,  that  there- 
fore the  greater  charge  is  wrong  to  the  extent  of  the  differ- 
ence between  the  two.  But  this  does  not  necessarily  follow. 
The  charge  of  $122.00  per  car  of  20,000  pounds  for  863  miles 
i»  the  general  tariff  of  the  company,  has  long  been  in  use,  is 
Qpen  to  the  public  generally,  is  a  rate  of  61  cents  per  100 
pounds,  or  one  and  four-tenths  mills  per  ton  per  mile  for  the 
transportation  of  this  freight  for  this  distance,  while  the 
charge  of  $60.00  per  car  is  a  special  tariff  made  for  a  partio* 
ular  class  of  persons,  not  open  to  the  public  generally,  is  a 
rate  of  about  30  cents  per  100  pounds,  or  slightly  less  than 
seven  mills  per  ton  per  mile,  and  has  very  recently  been  put 
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into  effect  under  what  is  claimed  are  exceptional  circum- 
stances and  conditions  wliicli  as  we  have  seen  do  not  justify 
this  special  tariff  under  the  statute.  And  assuming,  as  we 
must  do  for  the  purposes  of  this  proceeding  and  upon  the 
case  as  here  presented,  that  the  general  tariff  is  the  one 
which  furnishes  a  better  standard  as  to  the  reasonableness 
and  justness  of  the  rates  charged  by  it,  than  the  special 
tariff,  and  as  the  special  tariff  is  one  that  for  the  reasons 
stated  is  unlawful,  and  as  the  complainant  in  each  instance 
was  charged  the  published  tariff  rate  of  the  defendant,  it 
would  seem  to  follow  that  the  complainant  has  not  been 
injured,  but  that  on  the  contrary  he  was  charged  less  than 
he  ought  to  have  been  charged  in  the  south  bound  shipment, 
and  that  he  was  only  charged  what  the  general  public  was 
charged  in  similar  shipments  of  freight  on  the  north  bound 
shipment. 

It  results  from  what  we  have  stated  that  the  claim  of  the 
complainant  against  the  reasonableness  and  justice  of  the 
rates  chained  him  must  be  denied,  without  prejudice  to  his 
further  pursuing  his  claim  if  he  may  so  desire.  And  the 
defendant  having  submitted  its  said  special  emigrant  freight 
tariff  to  the  Commission  for  its  judgment  and  decision,  as  a 
defense  in  this  proceeding,  and  the  same  having  been  fully 
considered  by  the  Commission,  it  is  now  ordered  by  the 
Commission  and  notice  is  hereby  given  to  the  defendant,  the 
Illinois  Central  Bailroad  Company,  to  cease  and  desist  from 
further  operating  its  said  special  emigrant  freight  tariff  from 
and  to  the  points  therein  named,  because  said  tariff  is  in  vio- 
lation of  the  Act  to  regulate  commerce. 
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J.    B.   PANKEY  V.  THE   RICHMOND   &   DANVILLE 
RAILROAD  COMPANY  AND  OTHERS. 


Complaint  filed  February  15, 1890.    Decided  May  9, 188a 


!•  When  a  shipper  of  freight  gives  directions  to  the  f^reight  agent  of  the 
initial  carrier  at  the  point  of  shipment  the  particular  route  by  which 
the  freight  shall  be  shipped  to  destination,  it  is  the  duty  of  the 
freight  agent  to  make  such  notations  on  the  way-bill  as  will  reaaon- 
ably  and  properly  carry  the  freight  by  such  particular  route  to  dea* 
tination. 

2.  A  shipper  at  Troupe,  Texas,  directs  the  freight  agent  of  a  carrier  to 

bill  his  freight  from  that  point  to  Fort  Lawn,  South  Oarolina,  via 
Yicksburg,  Jackson,  Meridian,  Birmingham,  Atlanta,  Augusta^  and 
Columbia.  The  freight  agent  simply  inserts  in  the  way-bill  that  the 
destination  of  the  freight  is  Fort  Lawn,  South  Carolina,  ''viaVioka- 
burg,"  in  consequence  of  which  the  freight  at  Yicksburg  is  billed  to 
Atlanta  and  consigned  to  the  Richmond  &  Danville  Baikoad  Com- 
pai^y*  by  which  it  is  carried  to  Fort  Lawn  without  being  oanied  by 
way  of  Augusta  and  Columbia,  and  as  a  result  of  this  the  shipper  is 
compelled  to  pay  eighty- six  cents  more  for  the  carriage  than  if  it 
had  been  billed  via  Augusta,  as  directed  by  the  shipper,  the  ratea 
by  all  rail  lines  from  Yicksburg  to  Augusta  being  the  same,  and  not 
the  same  from  Yicksburg  to  Fort  Lawn  via  Atlanta : 
Held,  That  in  this  the  freight  agent  failed  to  do  his  duty ;  he  ahonld 
have  made  a  notation  on  the  way-bill  via  Yicksburg  and  Auguata  ; 
and  upon  request  the  initial  carrier  should  refund  to  the  shipper  the 
amonnt  of  this  overcharge  occasioned  by  the  oversight  of  its  freight 
agent. 

3.  If,  on  the  other  hand,  the  shipper  at  Troupe,  Texas,  had  given  the 

freight  agent  no  directions  whatever  as  to  the  particular  route  by 
which  the  freight  was  to  be  sent  forward  to  its  destination  at  Fort 
Lawn,  South  Carolina,  but  had  simply  left  it  to  the  freight  agent  to 
^  select  the  route  for  him,  as  is  frequently  done  by  shippers  in  such 
cases,  then,  in  that  event,  in  selecting  such  route  for  the  shipper,  it 
would  have  been  the  duty  of  the  freight  agent  to  have  forwarded  the 
freight  by  the  best  and  cheapest  route  for  the  shipper,  so  far  aa  the 
freight  agent  knew,  or  was  informed,  and  to  have  made  snoh  nota- 
tions on  the  way-bill  as  would  reasonably  have  carried  it  by  that 
route,  for  in  doing  that  service  he  would  have  been  acting  aa  the 
agent  of  the  shipper  as  well  as  of  the  company. 
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ft 

MEMORANDUM. 
BEPOBT  AND  OPINION  OF  THE  COMMISSION. 

Bragg,  Commissioner: 

The  complainant  in  this  proceeding  is  a  school  teacher, 
and  he  makes  an  informal  complaint  to  the  Commission,  in 
substance,  to  the  e£fect  that  in  the  latter  part  of  the  year  1887 
he  ordered  his  library,  consisting  of  five  boxes  of  books,  and 
weighing  two  hundred  and  seventy  pounds,  to  be  shipped, 
all  rail,  from  Troupe,  in  the  State  of  Texas,  to  Fort  Lawn,  in 
the  State  of  South  Carolina,  by  way  of  Shreveport,  Monroe, 
Yicksburg,  Jackson,  Meridian,  Birmingham,  Atlanta,  Augusta, 
and  Columbia,  South  Carolina,  to  Fort  Lawn.  These  books 
were  first  class  freight.  A  bill  of  lading  was  sent  to  him  by 
the  railroad  agent  at  Troupe,  but  this  did  not  state  the 
amount  of  the  rates  to  be  charged.  When  the  books  reached 
Fort  Lawn  the  bill  of  freight  charges  on  them  was  $8.66. 
Pankey  refused  to  pay  this  amount  and  tendered  $7.10,  which 
the  depot  agent  at  Fort  Lawn  refused  to  receive,  and  has 
held  the  books  for  the  charges  ever  since,  a  period  of  about 
two  years. 

This  informal  complaint  of  Pankey  was  made  to  the  Com- 
mission on  the  15th  day  of  February,  1890,  and  in  accord- 
ance with  the  practice  of  the  Commission  in  such  cases,  a 
copy  of  it  was  sent  to  Sol.  Haas,  Traffic  Manager  of  the  Bich- 
mond  &  Danville  Bailroad  Company,  for  examination  and 
report  to  the  Commission. 

Mr.  Haas  very  promptly  forwarded  to  the  Commission  a 
voluminous  mass  of  letters  and  telegrams  that  had  passed 
between  the  general  freight  agent  of  the  Bichmond  &  Dan- 
ville Bailroad  Company  and  the  freight  agents  of  the  other 
lines  over  which  the  freight  had  been  shipped  from  Troupe 
to  Fort  Lawn,  with  a  view  of  ascertaining  all  the  facts  in 
relation  to  the  charges  made  on  this  freight  by  each  of  said 
lines,  and  to  ascertain,  if  possible,  whether  any  overcharge 
had  been  made  upon  it,  and  if  so  by  what  line.  The  freight 
agents  of  the  different  lines  have  all  made  their  statements 
in  regard  to  it,  and  these  are  shown  by  this  correspondence. 
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It  shows  no  conflict  of  material  facts  in  their  statements  in 
regard  to  it,  but  they  were  unable  to  agree  on  the  subject  as 
to  whether  there  had  been  any  overcharge,  and  if  so,  by  what 
line  this  overcharge  had  been  made,  and  so  the  matter 
stands. 

The  amount  in  controversy  is  very  small,  but  there  are 
features  of  it  that  make  it  a  proper  subject  of  determination 
on  the  part  of  the  Commission.  A  formal  hearing  and 
examination  of  witnesses  in  regard  to  such  a  matter  would, 
of  course,  involve  an  amount  of  expense  far  beyond  that  in 
controversy,  while,  at  the  same  time,  it  would  answer  no  just 
and  valuable  purpose.  The  letters  and  telegrams  in  regard 
to  it,  of  the  freight  agents  of  the  respective  roads  over  which 
the  freight  was  transported,  are  statements  of  intelligent 
men  and  we  feel  prompted,  under  the  circumstances,  to  take 
their  statements  and  that  of  the  petitioner,  and  to  consider 
them  for  the  purpose  of  stating  to  the  parties  our  conclusion 
in  regard  to  it,  especially  as  there  seems  to  be  no  conflict 
between  them  as  to  the  material  facts,  and  besides  we  have 
the  tariffs  before  us. 

An  examination  of  these  papers  made  by  the  Oommission 
shows  that  the  shipment  was  forwarded  via  Shreveport, 
Yicksburg,  Birmingham,  Chattanooga,  and  Atlanta  to  Fort 
Lawn,  and  not  by  way  of  Little  Bock,  Memphis,  and  Chatta- 
nooga, as  supposed  by  the  complainant.  The  route  by  which 
the  shipment  was  carried,  and  the  actual  rate  and  freight  as 
charged,  are  as  follows  per  100  lbs.: 

Shipment  of  Five  Boxes  of  Books^  270  Ibn. 

Route.                                                                   Batoi  Freight. 

Troupe  to  Shreveport— I.  &  G.  N.  and  T.  &  P.  R'ya 58  tl  67 

Shreveport  to  Vicksburg— V.  S.  &  P.  R'y 60  1  62 

Vicksburg  to  Chattanooga— C,  N.  O.  &  T.  P.  R'y 78.8  2  11 

Chattanooga  tp  Atlanta— E.  T.,  V.  &  G.  R'y 24.7  66 

Atlanta  to  Fort  Lawn— R.  &  D.  R'y n  00  $2  70 

•8  21       98  66 

These  charges  were  in  accordance  with  the  published  rates 
in  force  over  these  lines. 

At  the  date  of  tliis  shipment  the  first  class  rate  from  Mem- 
phis to  Texas  common  points,  and  points  taking  common 
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point  rates — which  includes  Troupe — was  $1.20  per  100  lbs., 
and  it  is  understood  that  the  west-bound  rates  applied  also 
on  east-bound  shipments.  This  is  confirmied  by  the  letter  of 
Mr.  J.  E.  Galbraith,  Traffic  Manager  of  the  International  & 
Great  Northern  Railway,  of  date  January  10th,  and  also  his 
letter  of  February  1st,  1889,  in  which  he  states  that  the  rate  to 
Memphis  was  $1.20  per  hundred  pounds.  There  is  no  tariff 
on  file  showing  the  rates  in  effect  at  that  time  between  Vicks- 
burg  and  Texas  common  points,  but  it  is  understood  that  the 
rates  were  the  same  as  between  Memphis  and  Texas  com- 
mon points,  and  Mr.  Galbraith  so  states. 

The  rate  from  Troupe  to  Memphis  and  Vicksburg,  there- 
fore, appears  to  haye  been  the  same,  namely,  $1.20  per  one 
hundred  pounds. 

Tariff  No.  21  of  the  Memphis  &  Charleston  Bailroad,  which 
was  in  effect  at  the  date  of  this  shipment,  shows  first-class 
rate  from  Memphis  to  Fort  Lawn  to  be  $1.34  per  one  hun- 
dred pounds.  This,  added  to  the  rate  of  $1.20  from  Troupe 
to  Memphis,  would  make  a  through  rate  of  $2.54  per  one 
hundred  pounds,  and  had  the  shipment  been  forwarded  via 
that  route  it  would  have  been  charged  that  rate,  and  by  this 
route  the  aggregate  rate  on  the  shipment  from  Troupe  to 
Fort  Lawn  would  have  been  $6.86.  It  is  proper  to  state  here 
that  the  rate  shown  in  the  Memphis  &  Charleston  Bailroad 
Tariff  No.  21  from  Memphis  to  Fort  Lawn  and  other  local 
points  in  that  territory  are  very  much  less  than  a  combina- 
tion of  existing  local  rates,  being  made  with  reference  to 
rates  from  the  Ohio  river  points,  to  same  territory. 

There  are  no  through  rates  from  Vicksburg  to  Fort  Lawn, 
and  this  appears  to  have  been  the  cause  of  the  trouble. 
The  only  through  rates  on  file  from  Vicksburg  to  points  in 
that  territory  are  to  principal  points,  such  as  Atlanta, 
Augusta,  Macon,  etc.  The  rates  to  these  points  from  Vicks- 
burg are  the  same  as  from  Memphis.  In  the  absence  of  a 
through  rate  to  Fort  Lawn,  the  agent  at  Vicksburg  billed  at 
the  current  rate  to  Atlanta,  which  was  $1.03  per  one  hundred 
pounds,  and  the  agent  of  the  Richmond  &  Danville  Bailroad 
Company  at  Atlanta,  for  the  same  reason,  billed  at  the  full 
local  rate  from  Atlanta  to  Fort  Lawn,  viz.,  $1.00  per  one  hun- 
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dred  pounds,  making  the  rate  charged  from  Yicksborg  to 
Fort  Lawn  S2.03  per  one  hundred  pounds,  against  the  rate 
of  $1.34,  Memphis  to  Fort  Lawn. 

The  Bichmond  &  Danville  Bailroad  Company  has  a  tariff 
on  file  which  reads  as  follows :  "  Proportional  Freight  Bates, 
being  Proportions  from  Atlanta,  Georgia,  on  Business  from 
Western  Cities  to  Points  named  herein  where  Through  Bates 
are  made  in  conformity  to  the  Literstate  Commerce  Law.'* 
This  tariff  nhows  first-class  rate,  Atlanta  to  Fort  Lawn,  75 
cents  per  hundred  pounds,  but  from  the  wording  of  the  tariff 
it  seems  that  their  proportional  rates  do  not  apply  unless 
tlirough  rates  are  issued.  Had  tlirough  rates  been  issued 
from  Vicksburg  to  the  points  named  in  this  tariff,  these  pro* 
portional  rates  would  have  been  used,  and  the  Bichmond  A 
Danville  proportion  from  Atlanta  to  Fort  Lawn,  on  this  ship- 
ment, would  have  l>een  75  cents  per  one  hundred  pounds 
pounds,  instead  of  $1.00  {)er  one  hundred  pounds  as  ohaiged. 

The  distance  from  Troupe,  Texas,  to  Fort  Lawn,  South 
Carolina,  ?mi  Meniphis,  is  1,172  miles,  and  via  Vicksburg, 
over  the  route  by  whicli  the  freight  was  carried,  1,171  miles, 
being  one  mile  less  than  via  Memphis. 

It  is  often  usual  for  the  same  lines  competing  for  the  busi- 
uesH  between  the  same  points  to  make  the  same  rates. 
According  to  this  usage  the  lines  via  Vicksburg  would  accept 
the  same  rate  as  was  in  effect  via  Memphis,  and  the  lines 
east  of  Vicksburg,  including  the  Bichmond  k  Danrille  Bail- 
road  Company,  would  accept  proportional  rates  meeting  the 
rate  via  Meniphis,  antl  this  would  have  l>een  a  through  rate 
by  each  route.  On  tliis  basis  the  rate  and  freight  charges 
would  )h'  as  follows,  using  same  basis  in  diriding  as  prevailed 
ria  Memphis : 

Shipment  of  Pit*r  liortt  of  Books,  270  Ibt. 

Hat*.     r»«i«hL 

TroiiiK*  t<)  Vioksbiirg— I.  A-  O.  X,  UV,  T.  A  l\  R'y,  V., 

S.  AcP.  ir.v '. SI  90  •3  24 

Vick-sbiirK  to  CliattariiH)gii— C.  N.  ().  &  T.  P.  R*y 44.S  1  21 

ChattauiH>ga  to  Atlanto-K.  T.,  V.  A-  O.  U'y 14.1  SH 

AtlauU  to  Fort  Lawu— H.  Jt  L>.  K.  H 76  2  03 

t2M    mm 
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It  was  doubtless  on  tliis  basis  and  theoiy  that  Mr.  Gal- 
braith  made  his  statement  to  claimant  and  upon  whioh  the 
claimant  relies.  On  this  basis  there  would  be  an  undercharge 
of  five  cents  per  one  hundred  pounds  west  of  Yicksburg,  only 
$1.18  per  one  hundred  pounds  having  been  charged  instead 
of  $1.20  per  one  hundred  pounds,  and  overcharges  on  the 
other  roads,  as  follows : 

C,  N.  O.  &  T.  P.  R.  R 90  cents. 

£•  X.|  V.  &    vT.  xi.  xi 2lo 

K&D.  R.  R 67     " 


$1  85 

and  deducting  the  undercharge  of  five  cents  west  of  Yicks- 
burg,  would  leave  $1.80  as  the  amount  to  be  deducted  from 
this  freight  bill  in  the  proportions  above  stated. 

But  this  theory  and  basis  of  computing  the  rates  in  this 
transaction  can  not  be  sustained  as  against  the  real  facts 
involved.  These  facts  are  that  there  were  no  through  rates 
established  from  Yicksbui^  to  Fort  Lawn,  and  this  being 
true  these  carriers  had  the  right  under  the  law  to  charge  their 
published  rates  upon  this  freight  for  transporting  it  from 
Yicksburg  to  Fort  Lawn  ;  and  under  such  circumstances,  if 
they  were  to  charge  the  claimant  less  than  these  published 
rates,  they  would  be  guilty  of  a  violation  of  the  statute,  in 
unjustly  discriminating  in  his  favor,  and  of  giving  him  an 
unlawful  preference  over  other  shippers  at  these  points.  The 
Commission  therefore  finds  that  there  is  justly  due  to  the 
defendant.  The  Richmond  &  Danville  RaUroad  Company, 
for  the  transportation  charges  of  this  freight,  the  sum  of 
$8.66,  and  directs  that  upon  the  payment  of  this  sum  within 
thirty  days  from  this  date  by  the  claimant  that  this  property 
be  turned  over  to  him  at  Fort  Lawn. 

Another  phase  of  this  case  remains  to  be  noticed.  If  this 
freight  had  been  shipped  as  directed  by  complainant  from 
Troupe,  Texas,  via  Shreveport,  Yicksburg,  Meridian,  Bir- 
mingham, Atlanta  and  Augusta  to  Fort  Lawn,  the  aggregate 
transportation  charge  upon  it  would  have  been,  per  100 
pounds : 
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Troupe  to  Vicksburg $1  20 

Vicksburg  to  Augusta 1  03 

Augusta  to  Fort  Lawn 68 

$2  91 

or  $7.80  for  270  pounds.  The  way-bill  for  this  freight  issueil 
at  Troupe,  Texas,  on  the  10th  of  October,  1888,  specifies, 
amongst  other  things,  that  it  is  consigned  to  J.  B.  Pankey^ 
Fort  Lawn,  South  Carolina,  via  Vicksburg,  Mississippi.  This 
is  all  there  is  in  the  way-bill  to  indicate  tiie  route  over  which 
it  was  to  go.  If  the  way-biU  had  specified  that  it  was  to  be 
transported  from  Troupe,  Texas,  via  Vicksburg,  and  Augusta, 
Georgia,  to  Fort  Lawn,  South  Carolina,  then  the  freight 
would  have  gone  this  route,  and  the  charges  upon  it  would 
have  been  $7.80  instead  of  $8.66.  From  the  evidence  before 
us  it  is  apparent  that  the  agent  at  Troupe,  Texas,  in  m#kiug 
up  the  way-bill  should  have  indicated  that  the  freight  was  to 
go  via  Vicksburg,  Mississippi,  Atlanta,  Gborgia,  Augusta, 
Georgia,  to  Fort  Lawn,  South  Carolina.  This  was  the  route 
by  which  Pankey  had  directed  the  freight  to  be  shipped  and 
it  should  have  been  billed  and  shipped  in  that  way;  but  as 
it  was  billed  ouly  via  Vicksburg  to  Fort  Lawn,  South  Caro- 
lina, without  showing  anything  about  Augusta,  G^rgia,  it 
seems  that  at  Vicksburg  it  was  shipped  through  via  Merid- 
ian, Birmingham,  Chattanooga  and  Atlanta,  and  was  con- 
signed to  the  Richmond  &  Danville  Bailroad  Company  at 
Atlanta.  At  Atlanta  the  Richmond  A  Danville  Bailroad 
Company  received  the  freight,  paid  all  the  charges  on  it  up 
to  that  point,  and  carried  it  to  Fort  Lawn,  South  Carolina, 
at  its  local  rates,  which,  as  we  have  seen,  under  the  circum- 
stances, it  had  a  right  to  do,  because  the  Richmond  A  Dan- 
ville Railroad  Company  was  not  responsible  for  the  freight 
not  having  been  billed  according  to  Pankey's  direction  at 
Troupe,  Texas.  The  complainant  is  mistaken  in  supposing 
that  any  additional  charge  in  the  transportation  of  this 
freight  was  imposed  on  him  by  reason  of  the  fact  that  it  was 
carried  by  way  of  Chattanooga  instead  of  having  been  car- 
ried by  way  of  Birmingham  and  the  G^rgia  Padflc  Bailroad 
to  Atlanta,  which  last  would  have  been  a  shorter  route,  but 
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the  freight  rate  was  the   same  from  Yieksburg  to  Atlanta 
whether  the  freight  was  carried  by  either  of  these  routes. 

The  point  of  most  consequence  involved  in  this  proceed- 
ing is  the  duty  of  the  freight  agent  of  the  initial  road  at  the 
point  of  origin  of  the  freight  to  so  way-bill  it  that  it  will  go 
by  the  route  directed  by  the  shipper,  where  the  shipper  has 
given  direction  to  him  as  to  such  route.  In  a  case  where 
the  shipper  gives  no  such  direction,  but  leaves  it  to  the  freight 
agent  to  select  the  route  for  him  and  to  ship  it  by  that  route, 
such  freight  agent  is  the  agent  of  the  shipper  as  well  as  of  the 
company  in  selecting  the  route  which  will  be  best  and  least 
expensive  to  the  shipper,  and  should  in  every  instance,  to  the 
best  of  his  knowledge  and  information,  select  such  route  as 
will  be  best  and  least  expensive  to  the  shipper,  and  make 
such  notation  on  the  way-bill  as  will  properly  carry  the 
freight  by  that  route.  An  observance  of  these  plain  and 
simple  rules  by  freight  agents  would  prevent  numerous 
claims  made  for  overcharges  in  shipments  of  freight,  as  well 
as  confusion  in  such  shipments. 

Our  conclusion,  therefore,  is,  and  we  so  find,  that  the 
International  &  Great  Northern  Bailroad  Company  should 
refund  to  the  complainant,  upon  request,  the  sum.  of  86  cents 
overcharge,  which  he  has  been  compelled  to  pay  on  account 
of  the  manner  in  which  this  freight  was  way-billed  at  Troupe, 
Texas,  from  which  should  be  deducted  the  five  cents  under- 
charge made  between  Troupe,  Texas,  and  Vicksburg,  leaving 
81  cents  to  be  refunded  to  complainant. 

At  the  hearing  and  decision  of  this  case  the  Chairman  was 
absent  because  of  illness,  and  did  not  in  any  way  participate. 
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New  ( )rleanH  Cotton  Exchange  9.  Cincinnati,  New  Orleans  and  Texas 

Pacific  R*v  Co.  et  al.,  534. 
Wori'oster  Pjccursion  Car  Co.  v.  Pennsylvania  R.  R.  Co.,  577. 
Stone  A  Carten  v,  Detniit,  Grand  Haven  and  Milwaukee  K*y  Ca,  618. 
Elvi;y  r.  Illinois  Central  R.  R.  Co.,  652. 

C<tN^TUI'^TIo^'  OF  Third  Skction.— Preference  or  advantage. 

Jn  rr  Tariffs  and  Classifications  of  AtlanU  and  West  Point  R.  R.  Ca» 

ftaL,  19. 
Heani  r.  Georgia  R.  R.  Co.,  111. 
New  York  Pnniuce  Exchange  e.  New  York  Central  and  Hudson  Rlirer 

n.  R.  Co.  et  ill.,  137. 
Jaiii(»H  <t  Abbott  t.  East  Tennessee,  Virginia  and  Geoiyia  R'y  Co.  et  oL^ 

McMorran  ft  al.  r.  Grand  Trunk  R*y  (*o.  of  C*anada  et  al,,  858. 

Ht*|M)rt  of  Interstate  Commence  (Commission,  294. 

HatoM  r.  PonnsyU-anla  R.  R.  Co.  et  nl.,  485. 

Thur)>er  rt  al.  r.  New  York  Central  and  Hudson  River  R.  R.  Co.  etal,^ 

473. 
(troeno  f.  New  York  Central  and  Hudson  River  R.  R.  (*o.  H  al,,  478. 
Leggott  A.  Co.  r.  New  York  Central  and  Hudson  lUver  R.  R.  Co.  et  a/., 

473. 
Alfonl  r.  Chl«>ago.  Rf>ck  Inland  and  Paciflo  R*y  Co.,  519. 
New  Orl«Minrt  Cotton  Exchange  v.  Illinois  Central  R.  R.  Ca,  884. 
New  <  )rleans  ( 'otton  Exchange  r.  Cincinnati,  New  Orleans  and  Texas 

Pacific  R'yCo.  rtal,  534. 
Worcester  Excursion  Car  Co.  r.  Pennsylvania  R.  R.  Co.,  577. 

CoNsTKrmoN  OF  Third  SECTinN.— Facilities  for  interchange  of  tralllo. 

Little  Ro<k  and  Memphis  R.  R.  Co.  t.  East  Tennessee,  VIrirtnIa  and 
Georgia  R'y  Co.  (tal.,  1. 
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Report  of  Interstate  Commerce  Commission,  316,  895,  432. 
Worcester  Excursion  Car  Co.  v.  Pennsylvania  R.  R.  Co.,  577. 
Mattingly  «.  Pennsylvania  Co.,  592. 
In  re  Application  of  F.  W.  Clark,  649. 

Construction  of  Fourth  8kotion. — Long  and  short  haul  clause. 

I?i  re  Tariffs  and  Classifications  of  Atlanta  and  West  Point  R.  R.  Co. 

et  al.,  19. 
James  &  Abbott  v.  East  Tennessee,  Virginia  and  Georgia  R*y  Co.,  225. 
Report  of  Interstate  Commerce  Commission,  347. 
Stone  &  Carten  v,  Detroit,  Grand  Haven  and  Milwaukee  R*y  Co.,  613. 

Construction  of  Fifth  Section. — Pooling  of  freights  and  division  of  earnings. 
Report  of  Interstate  Commerce  Commission,  384. 

Construction  of  Sixth  Section. — Filing  and  publication  of  schedules. 

In  re  Tariffs  and  Classifications  of  Atlanta  and  West  Point  R.  R.  Co. 

etal.,  19. 
In  re  Acts  and  Doings  of  the  Grand  Trunk  R*y  Co.  of  Canada,  89. 
New  York  Produce  Exchange  tJ.  New  York  Central  and  Hudson  River 

R.  R.  Co.  etcU,,  137. 
Report  of  Interstate  Commerce  Commission,  295,  319,  374. 
Chicago,  Rock  Island  and  Pacific  R'y  Co.  f .  Chicago  and  Alton  R.  R. 

Co.,  450. 
Pittsburgh,  Cincinnati  and  St.  Louis  R*y  Co.  «.  Baltimore  and  Ohio 

R.  H.  Co.,  465. 
Mattingly  v.  Pennsylvania  Co. ,  592. 

Stone  &  Carten  v,  Detroit,  Grand  Haven  and  Milwaukee  R*y  Co.,  613. 
Elvey  v,  Illinois  Central  R.  R.  Co.,  652. 

Construction  of  Seventh  Section. — Continuous  carriage  of  freights. 
In  re  Acts  and  Doings  of  the  Grand  Trunk  R'y  Co.  of  Canada,  89. 
Chicago,  Rock  Island  and  Pacific  R*y  Co.  t.  Chicago  and  Alton  R.  R. 
Co.,  450. 

Construction  of  Ninth  Section.— Election  of  tribunal. 
Bishop  V,  Duval,  receiver,  128. 
Harris  v.  Duval,  receiver,  128. 

Construction  of  Twelfth,  Thirteenth,  Fourteenth  and  Fifteenth  Sec- 
tions.—  Investigations.  Complaints.  Reparation.  Documentary 
evidence.     Witnesses  and  depositions. 

In  re  Tariffs  and  Classifications  of  Atlanta  and  West  Point  R.  R.  Co. 
et  al. ,  19. 

In  re  Acts  and  Doings  of  the  Grand  Trunk  Railway  Co.  of  Canada 
etal.,  89. 

Sanger  v.  Southern  Pacific  Co.,  134. 

Rice  V.  Cincinnati,  Washington  and  Baltimore  R.  R.  Co.  et  cU.,  186. 

Rice  c.  Louisville  and  NashvUle  R.  R.  Co.,  186. 

Rawson  v,  Newport  News  and  Mississippi  Valley  Co.  et  al.,  266. 

White  V.  Michigan  Central  R.  R.  Co.  et  al,,  281. 

Report  of  Interstate  Commerce  Commission,  292,  432. 

Construction  of  Twenty-second  Section.— Mileage,  excursion  and  commu- 
tation tickets.    Railway  employees.    Pending  proceeding. 

Report  of  Interstate  Commerce  Commission,  302,  438. 

Rawson  v.  Newport  News  and  Mississippi  Valley  Co.  et  al.,  266. 

Pittsburgh,  Cincinnati  and  St  Louis  R*y  Co.  v.  Baltimore  and  Ohio 
R.  R.  Co.,  465. 

Safety  of  Passengers. — The  law-making  power  in  enacting  the  Aet  to  reg- 
ulate commerce  has  not  undertaken  to  divide  with  carriers  their 
responsibility  in  the  selection  of  cars  for  the  safe  and  suitable  trans- 

W[)ortation  of  passengers  over  their  line, 
orcester  Excursion  Car  Co.  t.  Pennsylvania  R.  R.  Co.,  577. 
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BcoPB  OF.— The  proTisiont  of  the  Act  to  regulate  oommeroe  oonetmed  in  ih^ 
light  of  the  prindplee  that  apply  to  interstate  oommeroe  aa  entmelated 
by  the  courU  of  the  United  States,  must  be  understood  as  Intended  to 
regulate  all  the  commerce  subject  to  the  exclusiTe  Jurisdiction  of  Con- 
grees,  including  the  agents  and  instrumentalities  empU^red  and  tha 
commodities  carried,  with  onW  the  limitation  found  in  the  Act  itself. 
Mattingly  v.  Penneylyania  Co.,  592. 

TnRoueH  Rodtis  and  TBROueB  Ratbs.— The  Act  does  not  prorlde  for 

ordering  through  routes  and  through  rates. 
Little  Rock  and  3Iemphi8  R.  R.  Co.  e.  Esst  Tennessee,  Virginia  and 

Georgia  R*y  Co.  et  a£,  1. 
Mattingly  9.  Pennsylvania  Co.,  593. 

Wrkn  Contracts  fob  Usb  of  Railway  Track  arb  mot  Affbotid  bt. 
Alford  V.  Chicago,  Rock  Island  and  Padflo  R*y  Co.,  519. 

8ee  PRBFBRKNCX  AND  AdvANTAOB;  UNJUST  DlSORIMINATlON.      COMTBACTS. 

Rbabonablb  Ratbs. 
ADVANCES  AND  REDUCTIONS  IN  RATSa 

See  RATie:  Tariffs. 

AGENTS. 

DrTiBS  IN  RorTiNO  Frxioht. 

Pankey  v,  Richmond  and  Danville  R.  R.  Co.,  658. 

AGREEMENT. 

For  TnRoroH  Ratba. 

In  rt  Application  of  F.  W.  Clark. 

FuK  TRArKAOK  RlUIITS. 

Alford  9.  Chicago.  Rock  Island  and  Pacific  R*y  Co.,  450. 

See  Contracts. 

ANSWER. 

Replication  n«»t  Allowed. 

Oregon  Short  Lino  r.  Northi'rn  Pacific  R'y  Co.,  964. 

AUTOMATIC  FREKJHT  CAR  COUPLBRa 
Report  of  Interstate  Conini<*rce  Commlseion,  408. 

BILLINCJ  OF  FREIGHT. 

DrTiEt«  OF  Cakhieri»  in  Hkoard  to. 

Pankey  r.  Hichmomi  and  Danville  R.  R.  Co.  «lsl.,  658. 

BOOKS,  PAPERS  AND  DOCUMENTS. 

CoMpriik>RT  pRoDiHTioN  OF.— There  aro  several  modes  of  proosdore  by 
which  the  inconvenience  to  the  defendant  carriers  of  producing  books, 
and  the  delay  and  labor  of  K<>ing  <^ver  their  entries,  might  be  avoided  bj 
petitioner.  For  example:  If  one  or  more  witneasee  should  be  snb- 
(Hjenaed  from  the  different  I'ompaniee  prot^eeded  against,  and  a  notice 
Hhould  be  8erve<i  with  the  subfxvna  retjuiring  the  witnesses  to  furnish 
the  published  rates  and  tariffs  of  i^uch  company,  for  a  specilled  period, 
Hixl  also  requiring  them  to  fumirth  t^tatements  of  the  actual  charges 
ma<ie  and  car  fat^ilitles  fumi<»he<l  during  such  period,  to  the  Standard 
Oil  Trust  and  the  others  named  iu  the  application,  if  different  from  tho 
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published  tariffiB  and  sohedulee,  it  would  probabl j  be  sufficient  for  all  the 
purpoees  of  these  prooeedings;  or  if  the  parties  would  take  depositions 
by  consent  in  advance  of  the  hearing,  it  would  answer  the  same  purpose. 

TUce  V,  Cincinnati,  Washington  and  Baltimore  R.  R.  Ck>.  et  ol.,  186. 

Rice  V.  Louisville  and  Nashville  R.  R.  Co.,  186. 

See  Praotiob;  Evidbnos;  Cabbubs. 

BRIDGE  CHARGES. 

HcHorran  et  cU.  v.  Grand  Trunk  R'y  Co.  of  Canada  et  at,  2S2. 

See  Rbasonablb  Ratks. 

BULK  OF  FREIGHTS. 

James  &  Abbott  v.  East  Tennessee,  Virginia  and  Georgia  R'y  Ca 
et  al.f  225. 

See  Classification. 

BURDEN  OF  PROOF. 

Is  ON  Cabribb  whbn  Ratbs  abb  Appabbntlt  Dispbopobtionatb  ob  Unbqual. 
McMorran  et  al.  t.  Grand  Trunk  R*y  Co.  of  Canada  et  oZ.,  252. 

Is  ON  Carbibr  whbn  Diffbbbnt  Ratbs  abb  Chabgbd  on  Abtiolbs  Clabsitibd 
Alikb.— /d. 

CANADIAN  COMPETITION. 

Report  of  Interstate  Commerce  Commission,  884. 

See  COMPBTITION. 

CAR-LOADS. 

Minimum  Weights. 

Leonard  v.  Chicago  and  Alton  R.  R.  Co.,  241. 
Chapelle  v.  Chicago  and  Alton  R.  R.  Co.,  241. 

Solid,  to  morb  than  onb  Consionbb  ob  fbom  mobb  than  onx  Conbighob. 
Thurber  et  al.  v.  New  York  Central  and  Hudson  River  R.  R.  Co.  et 

aL,  473. 
Leggett  A  Co.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

et  aL,  473. 
Greene  v.  New  York  Central  and  Hudson  River  R.  R.  Co.  €C  oZ.,  478. 

CAR-LOADS  AND  LESS  THAN  CAR-LOADS. 

Thurber  et  <U.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

«ea/.,473. 
Leggett  k  Co.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

<!tai.,473. 
Greene  «.  New  York  Central  and  Hudson  River  R.  R.  Co^  et  aL,  478. 

CAR  MILEAGE. 

Intbstioation  Conobbnjio. 

Report  of  Interstate  Commerce  Commission,  800. 

On  Diffbbbnt  Classbs  of  Cabs.— /&.  805. 

Whbn  BuBDBN80MB.^/d.  809. 


C72  INDEX. 

When  Paid  to  8niprKRs.~Only  such  allowance  (or  the  U5e  of  can  shouM 
be  made  to  shippero  as  to  permit  no  advantage  to  the  private  owner  of 
car»  who  is  also  a  shipper,  nor  afford  a  mai^gin  for  paying  rebates  to 
other  shippers.—/*.  309. 

On  Cakh  Privately  Owned.— Legislation  regulating  the  payment  of,  rec- 
ommended.— lb.  433. 

CAHHIEUS. 

Applications  of,  for  TnRoroii  Uoittes  and  TiiBoroa  Ratis. 

Little  Rock  and  Memphis  R.  R.  Co.  «.  East  Tennessee.  Virginia  and 
Georgia  R.  R.  Co.  et  aL,  1. 

FouEKiN.— Engaged  in  the  transportation  of  passengers  or  property  for  a 
continuous  carriage  or  shipment  from  a  place  in  the  United  States  to  a 
place  in  an  adjacent  foreign  country  are  subject  to  the  Act 
In  Tt  Acts  and  Doings  of  Grand  Trunk  R'y  C'o.  of  Canada,  89. 

Duty  of.  in  Paasenoer  Transportation.— Carriers  must  furnish  e<}ual 
comforts,  accommodations  and  protection  to  passengers  without  regard 
to  raco,  color  or  sex. 

Heard  v.  Georgia  R.  R.  (^o.,  111. 

DiTY  OF.  IN  Filing  and  Pcblication  of  Joint  Throuoii  Export  Rates. 

New  York  Produce  Exchange  v.  New  York  Central  and  Hudson  River 
R.  R.  Co.  tial.,  137. 

DiTY  OK  TO  Exhibit  Hooks  and  REcoium.— The  )K>oks  of  the  defendant 
carriers  as  to  rat4>s  charged,  facilitit^  furnished,  and  general  move- 
luontH  of  fn^ight,  )>eing  in  the  nature  of  seml-public  records,  to  any 
extent  that  they  can  fairly  and  Justly  save  time,  labor  or  expense  to 
complainant,  or  to  their  companicH,  bv  giving  to  him  in  reapoose  to 
any  calls  he  may  make,  statements  of  facts  shown  by  their  books, 
r<H:ordA,  or  tiles  which  may  probably  have  importance  on  the  hearing, 
the  oflicors  and  agents  of  the  defendant  carriers  under  the  direction 
of  d«»f«>ndants,  ought  to  give  such  statements,  and  ought  to  do  ao  as 
promptly  as  may  l>e  fouii<i  reasonably  practicable. 

\\W\s  r.  (Mm-innati,  Washington  and  IfalUmore  Railroad  Co. «(«/.,  180. 

Ri<«*  r.  Louisville  and  Nashville  Railroad  Co.,  186. 

Much  uiuuKU*M<ary  (controversy,  inconvenience  and  delay  might  well 
(>e  avoldtMl  in  tho  flrst  instanco.  as  well  as  in  subse<|uent  stages  of  pro- 
ctHHiingH,  if  caniors  would  exhibit,  without  t^^chnlcal  objection,  what 
thiMr  books  show  in  n>f(*r«»nce  to  a  transaction  in  (|uestloo  to  any  one 
who  calls  for  the  information  in  good  faith,  l>elioWiig,  though  perhaps 
t»rrontH>uMly.  that  it  is.  or  may  )h^,  important  to  his  intereata,  and  when 
tho  npplloation  is  Ht'SMoiiably  aii<l  pn)perly  made,  with  a  due  regani  for 
th(*  coiiviMiionco  of  tbo  carriers*  ag«mts  and  oflScets;  and  the  instances 
an*  numerous  in  which  it  would  put  an  end  to  the  controversy,  and  in 
many  otht^rs  that  thi«  party  would  not  then  trouble  the  carrier  for  the 
pnMiu<*tion  of  thi*  books. —  /A. 

MKiii(»nH  OF,  IN  Snii'MENTH  OF  Frbioiit. 

Report  of  Intcrhtato  Commerce  Commission,  831. 

Re(m>kd!«  i*r.—Ih. 

HrRDXN    IM  ON   CaKKIKIM    TO    JrRTIFT     ApPARBNTLT     DlSPB0P0in03CATB    OR 

Relatively  Inemial  Rates. 
Mc3Iorran  ft  aL  r.  Grand  Trunk  lUllway  of  Canada  et  ai,  953. 

BrunxN  is  on  Cakribk  to  Jiatift  Diftrrbnt  Rates  ox  Abholss  Clasbi- 

FIED  ALIKE.-    /A. 
CoMI'LAINTj*   AOAlNf»T.  WhEN   iNSUFnCIENT. 

White  r.  Michigan  Central  R.  R.  Co.  et^L,  381.      . 
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Competition  by  Canadian. 

Report  of  Interstate  Commorce  Commission,  364. 

Lake  and  Rail. 

Report  of  Interstate  Commerce  Commission,  881. 

By  Water.— Extension  of  the  law  to  make  it  apply  to  common  carriers  by 
water  recommended. — lb.,  438. 

When  not  Entitled  to  have  Through  Shipments  Protected  as  against 
Competitors. 
Ctiicago,  Rock  Island  and  Pacific  Railway  Co.  9.  Cliicago  and  Alton 
R.  R.  Co.,  450. 

Duty  of  in  Classifying  Property. — Carriers  are  not  at  liberty  to  classify 
property  as  a  basis  of  transportation  rates  and  impose  cliarges  for  its 
carriage  with  exclusive  regard  to  their  own  interests,  but  they  must 
respect  the  interests  of  those  who  may  have  occasion  to  employ  their 
services,  and  conform  their  charges  to  the  rules  of  relative  equality 
and  justice  which  the  Act  prescribes. 
Thurber  et  al.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 
et  al.,  473. 

Responsibility  of  in  Passenger  Transportation. — The  extraordinary  lia- 
bility imposed  by  law  upon  a  railroad  company  as  a  common  carrier 
for  the  sufficiency  and  safety  of*  its  passenger  cars  and  the  competency 
of  its  employees  in  operating  such  cars  is  a  highly  important  protec- 
tion to  the  public,  but  such  company  might  very  reasonably  claim  tliat 
it  was  not  responsible  for  a  passenger  car  of  a  private  car  company,  or 
the  consequences  of  that  passenger  car  being  transported  as  part  of  its 
train  in  causing  a  wreck,  collision  or  delay,  when  it  had  no  volition  in 
accepting  or  rejecting  such  car,  but  was  forced  to  transport  it  by  order 
of  a  civil  tribunal. 

Worcester  Excursion  Car  Co.  v.  Pennsylvania  R.  R.  Co..  577. 

The  interest  of  the  public  in  a  matter  of  this  kind  is  vitally  impor- 
tant, and  lies  in  the  direction  of  holding  every  common  carrier  by  rail 
to  the  strictest  responsibility  in  furnishing  safe,  suitable  and  sufficient 
car  equipment  for  the  transportation  of  persons  over  its  line ;  and  the 
law-making  power,  in  enacting  the  Act  to  regulate  commerce,  has  not 
undertaken  to  divide  this  responsibility  with  the  carrier  in  the  selec- 
tion of  its  cars. — lb. 

Selection  of  Cars  by. — It  would  be  directly  at  war  with  the  rights  and 
safety  of  the  traveling  public,  as  well  as  of  the  railroad  company,  if  the 
line  of  the  carrier  should  become  an  arena  over  which  it  should  be 
compelled  to  make  a  contract  of  some  sort  with  every  car  company  or 
inventor  of  cars,  and  transport  the  public  in  trains  of  which  such  cars 
were  part— 76. 

State. — When  a  State  carrier  engages  in  interstate  commerce  it  becomes  a 
national  instrumentality  for  the  purposes  of  such  commerce,  and  is 
subject  to  regulations  prescribed  by  the  national  authority.  It  can 
not  limit  its  obligations  in  that  business,  but  must  serve  the  business 
offered  impartially  and  without  preference  or  discrimination. 
Mattingly  v.  Pennsylvania  Company,  592. 

When  Free  Cartage  of  Freights  is  Unlawful. 

Stone  &  Carten  v.  Detroit,  Grand  Haven  and  Milwaukee  R'y  Co.,  618. 

Duties  of  in  Routing  Freight. 

Pankey  v.  Richmond  and  Danville  R.  R.  Co.  et  al,,  658. 

See  Books,  Papers  and  Documents;  Competition;  Evidencb;  Lake  and 
Rail  Transportation;  Long  and  Short-haul  Clause;  Praotiob; 
Preference  and  Advantage ;  Reasonable  Rates;  Rblatfvs  Rates; 
Subpoena  duces  tecum;  Unjust  Discrimination;  Watib  and  Rail 
Lines;  Water  Competition;  Water  Transpobtatiov. 
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CARS. 

Sbparatb  for  WniTB  AXn  Colored  pAMESOlBfl. 
Heard  c.  Georgia  H.  H.  Co.,  HI. 

Keti'rs  Lxi adk  Ff)K  £mptt 

Jones  A  AbUnt  r.  East  Tennessee,  Virginia  and  Georgia  lUllwaj 
Co.  ft  al.,  335. 

Live  St^k^k. 

l^etmard  r.  Chicago  and  Alton  R.  R.  Co.,  241. 
(  ha|»i*llo  r.  Chicago  and  Alton  li.  R.  Co.,  241. 

Owned  hy  Siiiiteiw  ok  <itiiek  Parties. —A  railroad  company  Tolantarlly 
using  a  car  in  its  biiHineiw,  no  matter  how  obtained,  in  legal  contempla- 
tion maktw  the  car  its  own  for  all  purposes  of  rates  and  of  safe  carriage. 
It  (*an  not  escape  its  duty  to  charge  only  nmsonable  rates,  or  Its  liabil- 
ity tor  the  safe  carriage  of  persons  or  property,  on  the  ground  that  Its 
cars  may  not  be  its  iiwn  pn>iH.*rty,  or  that  a  high  rate  may  be  paid  for 
their  U8C. 

U<*|K>rt  of  Interstate  Commence  Commission,  389. 

Snoru>  HR  Owned  hy  (*akkikks.— /ft. 

HeaIINU    of   1*A>^EN()EK. 

H>*|Nirt  (>f  lnter»itato  Coninicn^e  Commission.  413. 

Kl.AT    AND    Ht'X    ('AK-i    IN    CiHToN    TkANSIIIRTATION. 

Ni-w  ( hli'Aiis  i'nttoii  KxihiiiiKt*  r.  Illinois  Central  R.  R.  Ca  ft  aL.  534. 
N<-w  niii-aii^  Cotton  Kxi-hiiiip*  r.  Cincinnati,  New  Orleans  and  Texas 
Pa.  ill.-  K'vCo.  ft  ai\.  .VW. 

■ 

SEiKiiioN  ••K.-  A  Miiiroiid  fomimny  may  HC(|uin*  cars  by  construction,  by 
;<:ii<  h.i<<i'.  or  )>y  roiitru«'t  fur  tht*ir  us«*.  Hi:d  no  one  has  the  power  to 
•  ««iM;>fl  a  tailroad  r«iiiipaiiy  to  si'lvct  among  these  several  modes  or  to 
I  o!.!ra''t  witli  all  i*«in»fi-». 

\V.«n-»-:Mr  Kx«'tn-ion  Car  Co.  r.  Pfnnsylvania  R.  R.  Co.,  577. 

Se*-C\):    Miit:\«'K:  I'i:FFRi:ENt-K    and    .\dvaNTaop:    Riasoscablb    RaTIS^ 

Ueiaiim:  Kate-*:    HsTrnN  I^ads. 

cakta<;k. 

Fkf.k. 

I{i*p*»rT  •■(  Ii.t*'i-Tatt' C«.iiinH«rc»'Coiiiiiiis»iion.  :W9. 

S'.oi.f'^'r     I.  IK-Ti.ii:.  (ir.iini  llavt'ii  aik«l  Milwaukee  R*y  Co.,  618. 

>•■•'  Kl:i:iM    vl:l  \«.K  "K  Kl:K:«.m-;    !.■»%«;   \ND  SlltiKT-HArL  ClACSE ;   RiBATIS; 

Vs.n  *|     IliM  UIMIN  \IliiN. 

i  ATTI.K. 

I-    s.ai'l  ■.  1  i-.i.  .»j'«  a:..l  A'.*.-:.  1!    H    C.^  .  '.Ml. 
I  :..ii'i  *■::-■  .■    Cj.:  aj.  a:,i  A!'«r.  |{.  U.  Co..  '^41 

>•••'  !.:■•  i:  M'M  K. 

I  li;i  CMM'AN(  r.S  AM>  1  oNOITIONS. 
WllAl    !■"  N-  ;    C..N*i:ii  IK    I»>-:M:r  \!: 

I:.  !h.>  M  i*-.'i  -f  •»;.'   l\ii;iT-  a:  [  i  '..k-v-ificatiui.?*  of  the  Atlanta  and 

\\.-t  P    •  t  II    K   t    •  '•  V     P* 
J.i!!;.- A  A      ■•■.        i:.i-'    l".:.r.. .   Virpnia  and  iteorgi*  R*y  Co. 

'•■■•..  JJ"*. 

^ViiAT   ^^.y.  lV--:v::  \- 

Th  irl  .•: '?  ■     :    N    V   Cntnil  niA  Ilmls..n  Hiver  R.  R  Co.«f  «/.,  478w 
LijTC.i'.t  A  Ci<.  r.  N.  V.  IViitral  ni.'i  HuiiiK»n  RiviT  R.  R. Co.  fl«/.t  4iS. 
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Greene  v.  N.  Y.  Central  and  Hudson  River  R.  R.  Co.  et  al,,  478. 
New  Orleans  Cotton  Exchange  v.  Illinois  Central  R.  R.  Co.,  534. 
New  Orleans  Cotton  Exchange  v.  Cincinnati,  New  Orleans  and  Texas 
Pacinc  R'y  Co.  et,  al.y  534. 

8ee  LoNQ  and  Short-haul  Clause;  Reasonable  Rates:  Relative  Rates; 

Unjust  Discrimination. 

CLASSIFICATION. 

UNiFORM.—What  has  been  done  toward  establishing  a  uniform  classification. 
Report  of  Interstate  Commerce  Commission,  345,  351. 

Uniform. — A  confusion  created  or  maintained  by  the  carrier  for  its  own 
purposes,  can  not  be  used  to  justify  a  disobedience  of  the  law,  and  if 
changes  in  classification  methods  are  necessary  in  order  to  conform  to 
the  requirements  of  the  statute,  such  changes  should  be  made  without 
hesitation.  The  re-arrangement  of  rates  and  the  simplification  of  classi- 
fication are  matters  which  the  carriers  should  undertake  and  carry  for- 
ward for  themselves. 
In  the  Matter  of  the  Tariffs  and  Classifications  of  the  Atlanta  and 
West  Point  R.  R.  Co.  et  al.,  19,  68,  86. 

When  Unlawful.— When  classifications  in  use  are  complicated  and  in- 
volved containing  many  exceptions  and  variations;  when  different  clas- 
sifications are  used  upon  the  road  of  the  same  carrier  for  shipment  of 
the  same  commodity  to  neighboring  points ;  when  two  or  more  classifi- 
cations are  employed  upon  the  same  shipment  in  fixing  a  so-called  com- 
bination rate  upon  the  line  of  the  same  carrier  or  of  two  or  more  con- 
necting carriers,  they  are  not  in  conformity  with  the  statute. — lb. 

Bulk  and  Value  of  Freight. — A  difference  in  the  bulk  and  value  of  lum- 
ber does  not  justify  a  greater  charge  for  the  shorter  distance  when 
the  carriers  in  their  published  rate  sheets  put  the  lumber  in  the  same 
class  and  at  the  same  rate. 
James  &  Abbott  v.  East  Tennessee,  Virginia  and  Georgia  R.  R.  Co. 
etal.,  225. 

Articles  Classified  Alike  are  Presumptively  Entitled  to  Equal  Rates. 
—Grain  and  grain  products  classified  alike  are  presumptively  entitled  to 
equal  rates,  and  if  a  difference  is  made  by  a  carrier  it  assumes  the  bur- 
den by  sustaining  it  by  satisfactory  evidence. 
McMorran  et  al.  v.  Grand  Tnink  R'y  Co.  of  Canada  et  al. ,  252. 

Of  Corn  and  Corn  Products. — A  change  in  the  classification  whereby  the 
discrimination  was  made  between  the  rate  on  com  and  its  direct  prod- 
ucts which  subjected  persons  in  a  locality  engaged  in  the  business  of 
manufacturing  corn  into  its  direct  products,  or  of  selling  the  same,  to 
unreasonable  prejudice  or  disadvantage,  and  was  without  necessity  or 
advantage  to  the  carrier,  or  any  reason  founded  on  the  character  or 
condition  of  the  traffic,  was  held  to  be  unlawful,  notwithstanding  the 
new  rate  on  corn  was  open  to  all  persons  equally  and  with  equal  service. 
Bates  V.  Pennsylvania  U.  R.  Co.  et  al.,  432. 

Changes  in,  when  Unjustifiable. — Where  an  existing  classification  and 
rate  are  not  shown  to  operate  injuriously  to  the  carriers  from  a  given 
point  or  to  give  undue  advantage*  to  shippers,  a  change  is  not  justifiable 
that  materially  injures  an  important  industry  and  a  class  of  shippers  at 
that  point  who  have  there  built  up  the  industry  in  reliance  upon  a  con- 
tinuation of  the  previous  classification  and  rate  first  established  and  long 
maintained  by  the  carriers  themselves,  without  complaint  from  any 
quarter.  —lb. 
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Value  mf.— Classlflcatlon  of  freight  for  transportation  purposes  is  In  terms 
recognized  iiy  tiie  Act  to  regulate  commerce  and  is  therefore  lawful. 
It  i8  also  a  valuable  convenience  both  to  shippers  and  carriers. 
Thurber  et  al.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

etal.,  473. 
Leggett  V.  Same,  473. 
Greene  t.  Same,  473. 

Cab-l(»ad  and  less  than  Cak-load  QrANTiTiBs.— a  classification  of  freight 
designating  different  classes  for  car-load  quantities  and  for  less  than 
car-load  (luantlties  for  transportation  at  a  lower  rate  in  car-loads  than 
in  lens  than  car-loads  is  not  in  contravention  of  the  Act  to  regulate 
commerce.  The  circumstances  and  conditions  of  the  transportation  in 
respe<'t  to  the  work  done  by  the  carrier  and  the  revenue  earned  are  dis- 
similar, and  may  Justify  a  reasonable  difference  in  rate.  The  public 
interests  are  8ul)ser>'ed  by  car-load  classifications  of  property  that,  on 
a(>count  of  the  volume  transported  to  reach  markets  or  supply  the 
demands  of  trade  throughout  the  country,  legitimately  or  usually  moves 
in  such  riuantities. — lb. 

Under  the  OflScial  Classification,  the  articles  known  in  trade  as  gro- 
cery articles  are  so  classified  as  to  discriminate  unjustly  In  rates 
betwe«^n  car-loads  and  less  than  car-loa'is  uiK>n  many  articles,  and  a 
revision  of  the  (classification  and  rates  to  correct  unjust  differences  and 
give  these  res{>ective  mtMles  of  shipment  more  relatively  reasonable 
rates  is  ncceH»Ary.  and  Is  so  ordered.  — /A. 

See  LoN(i    AND  SlIoUT   II ACL  ClaI'.sK:    rKEFKKENCB  AND  AOVATAOB;  RlABOB- 

AHLE  Kates:  Relative  Kates;  U.vjrsT  DiscRiMiKATloy. 

COLOKKl)  PASSENGERS. 
Heard  r.  Georgia  R.  R.  Co..  111. 

SmJ  I'Ar^ENGERS. 
COAL. 

In  rt  Acts  and  Doings  of  Grand  Trunk  K*y  Co.  of  Caxuula,  89. 
Report  of  Interstato  Commerce  Commission.  312. 

CO.MBINATION  RATES. 
See  Rates. 

COMMERCE. 

FoRRioN  Keot'lation  op.— English  legislation  and  the  procedure  thersundar 
in  r«>siMMa  to  npplii*ations  Ky  carriers  to  t>e  admitted  to  through  routes 
and  to  partici{)ate  in  through  riit*»s  stAt«Ml. 
Littlt*  Ko<.>k  and  .Memphis  R.  R.  Co.  r.  East  Tenoessec,  Viiginla  and 
<M*orgla  K'y  Co.  ti  nL,  1. 

State  and  Kkdkkal  Keoi'lation  of. 

L»»onarii  r.  Chiiago  and  Alton  R.  R.  Co..  241. 
Cha|>ell»>  r.  Chicago  and  Alton  R.  R.  Co..  241. 

See  Intekstate  Commekob. 

COMMISSIONS. 

State  Raiuioad. 
See  State  Railboad  Commissioxs. 
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COMMISSIONS  ON  THE  SALE  OP  TICKETS. 

Report  of  Interstate  Commerce  Commission,  808. 
Prohibition  of.  Recommended. —id.  488. 

COMMUTATION  TICKETS. 

Pittsburgh,  Cinciimati  and  St.  Louis  R*y  Co.  v.  Baltimore  and  Ohio 

R.  R.  Co.,  465. 
Sidman  v.  Richmond  and  Danville  R.  R.  Co.,  512. 

See  Tickets. 

COMPETITION. 

Combined  Rail  and  Water. 

James  &  Abbott  v.  East  Tennessee,  Virginia  and  Georgia  R'y  Co.,  225. 

Bt  Canadian  Carriers. — Physical  conditions  stated;  regulations  under 
which  it  is  carried  on,  described. 
Report  of  Interstate  Commerce  Commission,  864. 

Water.— Demoralizing  influences  of,  on  rail  rates,  described.— 75.  881. 
Bates  «.  Pennsylvania  R.  R.  Co.  et  al,,  485. 

See  Long  and  Short  Haul  Clause  ;  Unjust  Discrimination. 

COMPLAINANT. 

Need  not  be  Directly  Damaged. 

In  re  Acts  and  Doings  of  Grand  Trunk  R*y  Co.  of  Canada,  89. 

See  Reparation. 

COMPLAINT. 

When  Insufficient. 

White  V.  Michigan  Central  R.  R.  Co.  et  al,  281. 

Against  the  Working  of  the  Law. 

Report  of  Interstate  Commerce  Commission,  898. 

See  Investigations;  Practice;  Parties. 
CONCESSION  OF  RELIEF. 

TSBMINATES  THE  CONTROVERSY. 

Bishop  c.  H.  R."  Duval,  receiver,  etc.,  128. 

Harris  tJ.  H.  R.  Duval,  receiver,  etc.,  128. 

Lincoln  Board  of  Trade  v.  Union  Pacific  R'y  Co.  et  al,,  221. 

Chicago,  St.  Louis  and  Pittsburgh  R.  R.  Co.  v.  Cleveland,  Cinciimati, 

Chicago  and  St.  Louis  R'y  Co.,  223. 
American  Wire  Nail  Co.  v.  Cincinnati,  New  Orleans  and  Texas  Pacific 

R'yCo.  etal.,  224. 
Rawson  v.  Newport  News  and  Mississippi  Valley  Co.,  266. 

CONFERENCE  OF  RAILROAD  COMMISSIONERS. 
Report  of  Interstate  Commerce  Commission,  387. 

CONSOLIDATION  OF  LINES. 

Report  of  Interstate  Commerce  Commission,  889. 
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CONTINUOUS  BRAKES  FOR  FREIGHT  TRAINS. 
Report  of  Interstate  Commerce  Commlaeion,  409. 

CONTINUOUS  CARRIAGE  OF  FREIGHTS. 

Chicago.  Rock  Island  and  Pacific  R'y  Co.  e.  Chicago  and  Alton  R.  R. 

Co..  450. 
Mattingly  v.  Pennsylvania  ('o.,  592. 

Can  not  bi  Avoided  bt  Evasion  op  the  Law. — The  carriage  of  freights 
can  not  be  prevented  from  being  treated  as  one  continuous  carriage  from 
the  place  of  shipment  to  the  place  of  destination  bv  any  means  or 
devices  intended  to  evade  any  of  the  provisions  of  the  Act. 
In  rf  Acts  and  Doings  of  Grand  Trunk  R*y  Co.  of  Canada,  89. 

CONTRACTS. 

Tbaokaob  Riohts.— In  the  aboence  of  statutory  provision  the  rights  of  a 
railroad  company  under  a  lawful  agreement  for  a  specified  use  of  the 
tra(*ks  of  another  railroad  company  are  measured  in  respect  to  the  track 
use  by  the  terms  of  the  contract,  and  the  provisiooa  of  the  Act  to  regu- 
late commerce  applied  to  the  situation  created  by  the  oootraot  and  had 
no  authority  for  a  different  use  of  the  tracks. 
Alford  9.  Chicago,  Rock  Island  and  Pacific  R*y  Co.,  519. 

CABrt.— A  railroad  company  may  a4*quire  cars  by  construction,  by  purehaae. 
or  by  contract  for  their  uh4\  and  no  one  has  the  power  to  compel  a  (ail- 
road  company  to  select  among  these  several  modes  or  to  oontraot  with 
all  comers. 

WorccHter  Kzcursion  Car  Co.  r.  Pennsylvania  R.  R.  Co.,  577. 

See  AoREEMBNTrt;  Fa(mi.itie8  op  'iKAppin;  Pkepbken<*b  AND  Advaktaob; 
Trkougii  Routes  and  TiiKoruH  Hatem;  I'NJrHT  Disobimination. 

CORN  AND  CORN  PRODUCTS. 
Bates  e.  Pennsylvania  R.  R.  Co.  ft  ai.,  435. 

See  Unji'ht  Dikckimination. 

(  OST  OF  CARRIAGE. 

McMorran  ft  ai.  r.  Gr&nd  Trunk  R*y  Co.  of  Canada  H  a/.,  959. 
Thur»>er  ft  ai.  r.  N(»w  York  Central  and  Hudson  Rifer  R.  R.  Ca 

ftai..  47.'}. 
I^o^t^ett  r.  Sarno,  47Ji. 
<JnH»n«»  r.  Sani»\  473. 

COTTON. 

New  OrleanM  Cotton  Kzrhange  v.  Illinois  Central  R.  R  Co.«€«l,584. 
New  ()rlt>ans  ( dtton  Kxchange  r.  Cincinnati,  New  Orieana  and  T«XM 
Pacitlr  H'y  Co.  et  iU..  534. 

COUPLERS. 

AUTOMATK'  KkKIOIIT  CaK. 

Report  ot  Interstate  Commerce  ConimiArtion.  404. 

DAMAGES. 
See  OvBKciiAKUB;  Repabation. 
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DEPOSITIONS. 

Amskdmbnt  of  Aot  Concernino,  Rrcommbndbd. 

Report  of  Interstate  Commerce  Commission,  483. 

DISCRETION. 

To  Rb*opbn  Case  after  Decision. 

In  re  Rice,  Robinson  ft  Witherop  v.  Western  New  York  and  Pennsyl- 
vania R.  R.  Co.,  87. 

See  Practice. 

DISTANCE. 
See  Reasonable  Rates. 

DOCUMENTARY  EVIDENCE. 

Rice  V,  Cincinnati,  Washington  and  Baltimore  R*y  Co.  et  al,,  186. 
Rice  V,  Louisville  and  Nashville  R.  R.  Co.,  186. 

ELEVATOR  CHARGES. 

Complaint  of.— A  complaint  against  carriers  subject  to  the  Act  of  deduc- 
tions made  from  the  weight  of  wheat  delivered  at  elevators  failed  to 
charge  that  the  wheat  was  delivered  for  interstate  transportation,  or 
indeed  for  transportation  anywhere.  Held^  that  the  complaint  was 
insufficient  in  substance  to  show  a  violation  of  the  Act  and  must  be  dis- 
missed, but  without  prejudice. 
White  V.  Michigan  Central  R.  R.  Co.  et  al,  281. 

EMIGRANTS. 

Special  Tariff  on  Movables  of. 

Elvey  V.  Illinois  Central  R.  R.  Co.,  652. 

EMPLOYEES. 
See  Railway  Employees. 

EMPTY  CARS. 
See  Cars  ;  Return  Loads. 

EVIDENCE. 

Additional. — After  decision  a  petition  to  open  the  case  for  further  testi- 
mony and  re-hearing  should  indicate  the  nature  of  the  new  testimony 
and  its  purpose. 
In  re  Rice,  Robinson  &  Witherop  c.  Western  New  York  and  Pennsyl- 
vania R.  R.  Co.,  87. 

What  is  Sufficient.— In  proceedings  like  these  it  is  enough  to  show  the 
rates  actually  charged.  If  there  are  or  have  been  any  such  to  certain 
shippers  or  consigneen  different  from  the  published  tariff  rates,  or  the 
preferential  facilities,  if  any  such,  furnisheKl  by  the  defendants  to  some 
shippers  or  consignees  and  not  to  others,  or  the  comparative  rates  on 
the  different  commodities  named  in  the  complaints,  and  from  and  to 
designated  points.  Innumerable  shipments,  with  all  their  minuteness 
of  detail  over  the  various  lines  that  were  made  for  many  years  before 
the  Act  to  regulate  commerce  took  effect,  as  well  as  since  that  date, 
and  the  names  of  the  consignors  and  consignees  at  so  many  different 
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pointfi,  through  these  long  periods  of  time,  seems  to  be  Immaterial.  It 
appears  to  be  sufficient  for  all  the  purposes  of  these  cases  to  show  the 
rates  published,  the  rates  actually  charged,  and  the  facliltiee  furnished 
from  and  to  designated  points  since  the  Act  to  regulate  commerce  went 
into  effect,  and  for  whatever  light  these  may  throw  upon  the  question  of 
the  reasonableness  and  Justness  of  the  rates,  if  any,  and  the  fairness  of 
the  facilities  afforded  bv  way  of  comparison,  what  these  were  for  a  reas> 
enable  time;  for  example,  for  a  period  of  twelve  months  before  the  Ai-t 
to  regulate  commerce  wect  into  effect. 

Rice  r.  (Mnolnnatl,  Washington  and  Baltimore  R.  R.  Co.  et  a/.,  186. 

Hice  r.  Louisville  and  Nashville  R.  It  Co.,  186. 

In  Penal  and  Criminal  Pkobkcutions.— Difficulties  In  the  way  of  obtaining 
evidence  of  violations  of  the  statute  discussed. 
Report  of  Interstate  Commerce  Commission,  481. 
The  settled  principle  that  protects  a  man  from  giving  compulsory  evi. 
donee  criminating  himself  is  a  shield  under  which  offenses  may  fre. 
((uentiy  hide.  The  provision  in  the  Act  that  the  claim  that  testimony 
may  tend  to  criminate  the  witness  shall  not  excuse  him  from  testifying, 
but  that  his  evidence  shall  not  be  used  against  him  on  the  trial  of  any 
criminal  proceeding  does  not  entirely  meet  this  difficulty. — lb. 

By  Dei'imition.— Amendment  of  the  Act  in  regard  to  the  attendance  of  wit- 
nesses and  the  taking  of  testimony  by  deposition,  recommended. — 76.482. 

See   BooKB,   Papers    and  Doc-itmenth;    Carribbs;  Pbacticb;  SuBFOUtAa 

DUCES  TECUM. 

EXPORT  RATES. 

Now  York  Produce  Exchange  t.  New  York  Central  and  HodaoD  Rlrer 

R.  R.  Co.  ftaL,  i:n. 
R«?IK)rt  of  Interstate  (*ommerce  Commission,  873. 

S«>e  Rateh;  Tariffs;  Traffic;  Unjust  Discrixinatioii. 

EXPORT  TRAFHC. 

Now  York  Produce  Exchange  f .  New  York  Central  and  HodaoD  River 

R.  R.  Co.  etai,  187. 
ReiM>rt  of  Interstate  Commerce  Commission.  872. 

See  Tariffs;  Traffic;  Unjuht  Dihcrimination. 

FACILITIES  OF  TRAFFIC. 

ToRoiviii  RntTRS  AND  TiiRouuH  RATEs.~English  legislaUoo  Bod  the  pro* 
<'(Mlurc  th*T<*un<l«»r.  In  reHi>ei*t  to  applications  by  oirriers  to  be  admitted 
to  through  rout«H4  an<l  to  particii>ate  in  through  rates  stated  and  prlnd- 
ploH  thi»n  appli(Ml  (*xplain<Ml. 

I.ittl«>  Ro<k  and  Sl»»niphiH  R.  R.  Co.  r.  East  Tennessee,  Vliiglnla  and 
(ttM>rKla  R.  R.  Co.  ft  al.,  1. 

Tii«*  Act  to  regulat«»  (M>mmon'o  was  probably  intended  to  eflSect  similar 
results,  iiut  in  itn  pr«*s««nt  form  ami  in  the  absence  of  the  neoeesary  ma- 
chln«*r>'.  it  in  not  ailecpiate  to  affonl  the  relief  prayed  In  the  petttkm.— 7ft. 

U«voinTncndations  of  S4M.H>nd  Annual  Report  for  amendmeot  of  eectkm 
3  n»n«'w«Hi.  — /A. 

Kentucky  and  In<iiana  Bridge  Co.  r.  Ix)uisvtlle  and  NaahTlUe  R  R. 
Co.  (2  I.  i\  C.  R«»p.  UV2)  n»ferre<l  to  and  explained.— />. 

Tho  national  rt^gulatioiiH  |>n'writMMl  are  not  in  all  respeeta  eo-eEEteo- 
Biv4«  with  the  power  of  Congrf»sH,  and  do  not  provide  for  ordering 
through  routen  and  throu^'h  rat**s.  While  it  Is  the  duty  of  a  Slate  car- 
rier  which  engHKe8  in  interstate  commerce  to  forward  trafllo  oIlMed  from 
a  connei*ting  line.  th«*re  if^  no  authority  under  the  present  Act  to  compel 
the  carrier  to  forwani  the  traflflc  over  a  route  not  operated  or  selected 
i«y  itMelf. 

Mttttingly  r.  Pennsylvania  Co.,  592. 
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Interchange  of  Traftio. 

Report  of  Interstate  Commerce  Commission,  395. 

Contract  for  Use  of  Tracks. — In  tlie  absence  of  statutory  provision  tlie 
rights  of  a  railroad  company  mider  a  lawful  agreement  for  a  specified 
use  of  the  tracks  of  another  railroad  compaby  are  measured  in  respect 
to  the  track  use  by  the  terms  of  the  contract,  and  the  provisions  of  ^e 
Act  to  regulate  commerce  apply  to  the  situation  created  by  the  contract 
and  add  no  authority  for  a  different  use  of  the  tracks. 
Alford  V,  Chicago,  Rock  Island  and  Pacific  R*y  Co.,  519. 

To  AND  FROM  LooAL  STATIONS.— The  duty  of  a  railroad  company  operating 
its  own  road  or  a  road  that  it  controls  to  serve  the  local  stations  on  its 
line  does  not  apply  to  a  company  that  has  only  a  running  privilege  for 
through  trains  to  reach  points  on  its  Own  line  over  a  part  of  the  road  of 
another  company  which  it  does  not  control.  In  such  a  case  the  com- 
pany is  not  required  to  disregard  the  conditions  of  its  agreement,  and 
does  not  violate  the  provisions  of  the  Act  to  regulate  commerce  by  not 
receiving  and  discharging  traffic  on  the  tracks  of  the  proprietary  com- 
pany, the  sufficiency  of  the  local  service  rendered  by  the  latter  not  being 
questioned. — lb, 

FEDERAL  GOVERNMENT. 

Leonard  v.  Chicago  and  Alton  R.  R.  Co.,  241. 
Chapelle  v.  Chicago  and  Alton  R.  R.  (Jo.,  241. 
Report  of  Interstate  Commerce  Commission,  400. 

FEDERAL  REGULATION  OF  SAFETY  APPLIANCES. 

Report  of  Interstate  Commerce  Commission,  400,  417. 

FERRY  EXPENSES. 

McMorrau  et  al.  «.  Grand  Trunk  R'y  Co.  of  Canada  et  cU.,  252. 

See  Reasonable  Rates. 

FIRST  SECTION.    ^" 

Amendment  of,  Recommended. 

iieport  of  Interstate  Commerce  Commission,  432. 

See   Carriers;    Facilities  of   Traffic:  Reasonable  Rates;    Rblatiyk 
Rates;  Act  to  Regulate  Commerce;  Tariffs. 

FLOUR. 

New  York  Produce  Exchange  v.  New  York  Central  and  Hudson  River 
R.  R.  Co.  etal.,  137. 

FOURTH  SECTION. 

See  Long  and  Short  Haul  Clausb. 

FRAUD. 

In  the  Sals  of  Passenger  Tickets. 

Report  of  Interstate  Commerce  Commiseion,  305. 

FREE  CARTAGE  OF  FREIGHT. 

Investigation  Concerning. 

Report  of  Interstate  Commerce  Commiseion,  309. 
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WlIKN  UNLAWri'L. 

Slone  &  Carten  v.  Detroit,  Grand  Haven  and  Milwaukee  K*y  Co.,  613. 
See  Long  and  Short  Haul  Culcsb;  Unjust  DiscRiMiNAXioir. 

FREE  PASSES  AND  FREE  TUAN8F0RTATI0N. 

ISV18TIOATIOS  C'ONCIRNIICO. 

Report  of  Interstate  Commerce  Commiwion,  807. 

Abuhrh  of.— The  law  aims  at  the  correction  of  the  abuses  of  free  transpor- 
tation, and  in  ai^complishing  this  general  purpose  some  forms  of  free  or 
redu(red  transportation  that  at  first  view  might  appear  plausible  or  even 
unobjectionable  in  themselves  have  to  fall  under  its  general  restricUonit. 
—lb,  300. 

To  Familirh  op  SrBOROiNATB  Railway  Emplotebs. — lb.  801. 

Groh8  ABrsBH  Attbndinu.  —lb.  387. 

WuiN  LiMiTBD  TO  State  LlVEA,—Ib,  387. 

FRUITS. 

Binhop  V.  Duval,  receiver,  etc.,  128. 
IlarrlB  v.  Duval,  receiver,  etc.,  128. 

GOVKRNMENT-AIDED  railroad  and  TELEGRAPH  UNES. 

Report  of  Interstate  Commence  Commission,  330. 

GRAIN. 

New  York  Produce  Exchange  r.  New  York  Central  and  Hudson  River 

R.  H.  Co.  ftai,  137. 
McMorran  et  al.  r.  Grand  Tnmk  Railway  of  Canada  et  tU,^  332. 

GRAIN  PRODUCTS. 
McMorran  et  nl.  r.  Grand  Trunk  R*y  Co.  of  Canada  ei  at.,  232. 

GROUP  RATES. 

StoiH*  Jt  Carien  r.  Detroit,  (t rand  Haven  and  Milwaukee  R*y  Co.,  613. 

On  Coal.     l'riii«lpU*s  relntin»{  to  an  ^tattHi  In  Rend  r.  Chicago  and  North- 
w»»»*t«'rii   K  y  Co..  *i  I.  (\  C.  Rep.  540.  and  Imperial  CoiU  Co.  v.  Pitts- 
iMirj^h  liiid  liftko  Kri«»  H.  R.  Co..  Ih.  618,  referred  to. 
Ue|H)rl  of  IntenttAte  Commerce  Comniiiwion,  312. 

HKA  RINGS. 

WllEKK    HkI  I). 

Ht'port  of  Intor8tut«*  Commerce  CommiHHion.  292. 

INSURANCK  FUNDS. 

For  Raiiway  Kmimmykk.**. 

Rc|M)rt  of  IiitopHtato  Comment*  CommiHHion.  424. 

INTKRCHANGK  OF  TRAFFIC. 

• 

Report  of  Iiit»»r«tiito  Commerce  CommiM»ion.  3U.V 
Se«T  Facii  iTiKs  OF  Th.\kkk  :  TKArFic. 
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INTERSTATE  COMMERCE. 

Transportation  to  Adjacent  Foreign  Country. — The  provisions  of  the 
Act  to  regulate  commerce  apply  to  foreign  as  well  as  domestic  common 
carriers  engaged  in  the  transportation  of  passengers  or  property,  for  a 
continuous  carriage  or  shipment,  from  a  place  in  the  United  States  to  a 
place  in  an  adjacent  foreign  country. 
In  re  Acts  and  Doings  of  Grand  Trunk  R*y  Co.  of  Canada,  89. 

Rboulation  of. — The  fact  that  by  the  action  of  certain  State  commissions  a 
car  is  permitted  to  be  loaded  by  the  shipper  at  discretion  without  the  car- 
lot  rate  being  affected  thereby  is  not  a  reason  for  adopting  the  like  rule 
in  interstate  traffic  if  that  course  is  foimd  not  to  be  most  just  and  politic. 

Leonard  v,  Chicago  and  Alton  R.  R.  Co.,  241. 

Chapelle  f.  Chicago  and  Alton  R.  R.  Co.,  241. 

The  grant  to  the  Federal  Government  of  the  power  to  regulate  inter- 
state  commerce  is  full  and  complete,  and  cannot  be  narrowed  or 
encroached  upon  by  State  authority,  either  directly  or  indirectly.  The 
fact,  therefore,  that  one  or  more  States  have  adopted  a  particular  regu- 
lation  is  not  a  reason  for  applying  it  to  interstate  commerce  if  in  itself 
it  appears  to  be  objectionable.  State  action  will  always  be  treated  with 
the  highest  deference  and  respect,  but  can  not  be  allowed  to  control  in 
matters  within  the  federal  jurisdiction. — Ih. 

There  is  no  such  thing  as  a  complete  and  harmonious  regulation  of 
Interstate  commerce  by  rail  when  a  part  of  the  carriers  by  rail  are  gov- 
emed  by  one  set  of  laws  and  other  parts  are  left  to  the  regulation  of 
laws  which  are  materially  different. 

Report  of  Interstate  Commerce  Commission,  886. 

State  Regulation  of,  how  Effeotbd. — Ih. 

Elevator  Regulations. — Complaint  was  made  against  carriers  subject  to 
the  Act  of  deductions  made  from  the  weight  of  wheat  delivered  to  their 
elevators,  but  failed  to  charge  that  the  wheat  was  delivered  for  inter- 
state transportation.  Held^  that  the  complaint  was  insufficient  and 
must  be  dismissed,  but  without  prejudice. 
White  V.  Michigan  Central  R.  R.  Co.  etal.,  281. 

Dboisions  of  United  States  Courts  Relating  to. 

Report  of  the  Interstate  Commerce  Commission,  816. 

What  is. — The  provisions  of  the  Act  to  regulate  commerce,  construed  In  the 
light  of  the  principles  that  apply  to  interstate  commerce  as  enunciated 
by  the  courts  of  the  United  States,  must  be  understood  as  intended  to 
r^ulate  all  the  commerce  subject  to  the  exclusive  jurisdiction  of  Con- 
gress,  including  the  agents  and  Instrumentalities  employed  and  the 
commodities  carried,  with  only  the  limitations  found  in  the  Act  itself. 

Mattingly  v.  Pennsylvania  Company,  592. 

The  proviso  in  the  first  section  that  the  provisions  of  the  Act  shall 
not  apply  to  the  transportation  of  passengers  or  property,  as  to  the 
receiving,  delivery,  storage  or  handling  of  property,  wholly  within  one 
State,  and  not  shipped  to  or  from  a  forelom  country  from  or  to  any  State 
or  Territory  as  aforesaid,  that  Is,  by  continuous  carriage  or  shipment, 
only  excludes  from  regulation  the  purely  Internal  commerce  of  a  State, 
that  which  Is  confined  within  its  limits,  which  originates  and  ends  in 
the  same  State. — lb. 

INTERSTATE  COMMERCE  COMMISSION. 

Power  Under  the  Third  Section  Limited. — The  Act  to  regnii&te  commerce 
does  not  compei  the  making  of  through  routes  and  through  rates. 
Little  Rock  and  Memphis  R.  R.  Co.  v.  East  Tennessee,  Virginia  and 

Georgia  R'y  Co.  et  al.,  1. 
Mattingly  v.  Pennsylvania  Company,  592. 
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Invistioation  bt.— The  Commiseion  on  its  own  motion  investigated  the 
course  pursued  by  certain  carriers  in  respect  to  compliance  with  the 
provisious  of  the  statute. 
In  the  Matter  of  the  Tariffs  and  Classifications  of  the  Atlanta  and 

West  Point  R.  R.  Co.  et  aL,  19. 
Has  authority  to  institute  investigations  and  deal  with  violations  of 
the  law  independently  of  a  formal  complaint  or  of  direct  damage  to  a 
complainant. 
In  re  Acts  and  Doings  of  Grand  Trunk  R*y  Co.  of  Canada,  89. 

Duty  of,  to  Investigate  on  Its  Own  Motion. — This  case  was  heard  solely 
upon  the  respondents*  motions  to  dismiss  the  oomplalnt  for  insufficiency 
of  its  allegations  to  show  violations  of  the  Act  to  regulate  commerce, 
but  the  complainant  having  filed  some  depositions  taken  before  the 
hearing  of  said  motions,  the  Commission  looked  into  this  evidenoe  with 
a  view  of  seeing  what  light  it  shed  upon  the  gonoral  claim  of  unlawful 
practice  by  the  respondents,  and  upon  the  duty  of  the  Commlasion  to 
proceed  against  them  on  its  own  motion. 
White  c.  Michigan  Central  R.  R.  Co.  ei  al.,  2Sl. 

WiiE.N  Cahe  will  he  RE-()I*ENBD. 

In  rr  Hico,  Robinson  k  Witherop  v.  Western  New  York  and  Pennsyl- 
vania R.  R.  Co.,  87. 

When  Aim'i.k  ation  f<»k  Re-iieakino  will  be  Denied. 
.Myors  r.  Pennsylvania  Company  et  al,^  180. 

Pkodic  TioN  OF  BooKrt,  pAi'ERH  AND  DocrMENTS.— In  laying  dowB  rules  upon 
th(*  Hubje<'t  (»f  what  an  appli(*atlon  shall  contain  for  the  compulsory  pro* 
duct  inn  (»f  books,  papers,  tariffs.  contractH,  agreements  and  documents 
rclutitiK  to  any  matter  under  investigation,  the  (Commission  Is  gOTsmed 
by  the  provisions  of  the  Act  to  regulate  commerce  and  the  objects  and 
pur{H>ses  of  this  statute,  but  In  connection  with  these  will  also  consider 
the  practice  in  the  courts  of  the  United  States,  as  well  as  the  miss  prs- 
MriUnl  by  federal  statutes  in  proceedings  which  seem  to  be  mo<it  nearly 
analogous  to  proceedings  in  which  such  application  to  the  Commission 
Is  made. 

Rice  r.  CMncinnaU.  Washington  and  Baltimore  R.  R.  Co,  Hal.,  186. 

Rice  r.  I^ouisville  and  Nash\ille  R.  R.  Co.,  186. 

Abandonment  of  Takiff.— The  Commission  will  not  order  carriers  to  eeese 
and  (b^sist  from  enforcing  a  long  abandoned  tariff  because  such  an  order 
would  l>e  vain  and  umOess. 
RawKon  r.  New|H)rt  News  and  Mississippi  Valley  Co.  H  oL,  966. 

AbMKAiT  QrE**TloNH  WILL  NOT  RE  ANHWEKED. 

Bishop  r.  Duval,  receiver,  etc.,  138. 

Harris  r.  Duval,  re*»eiver.  etc..  13H. 

Lincoln  Roanl  of  TnMie  r.  Union  Pacific  R'y  Co.  H  oL,  331. 

Chi(>ago,  St.  Ix>uisand  Pittsburgh  R.  R.  Co.  v.  Cleveland,  dndnnatl^ 

Chicago  ami  St.  Ixmis  R'y  Co..  *>-». 
American  Wire  Nail  Co.  r.  Cincinnati,  New  Orleans  and  Teias  Psolfie 

R'y  Co.  ftaL,224. 
Rawson  r.  New|>ort  News  and  Mississippi  Valley  Co.,  366. 

Third  Annial  Rei'okt  of. 

Report  i»f  Interstate  Commerce  Commission,  889. 

DisTRiHiTioN  OK  Work  -   Pi.  289. 

lNVEHTHiATloN>  h\.--Ih.  2112. 

Pkocekding;*  ry.-   lb.  21#2. 

Ct»NKKRENCK.-  HkI.I>.       /'/.  2tl6. 
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Pbintino  and  Distbibution  of  Repobts,  Decisions  and  otheb  Dooumxnts. 
—lb,  321. 

ClBCULABS.— iJ.  323. 

Statistical  Wobk  of. — lb,  324. 

How  the  Act  has  been  Administebed  by. — lb.  428. 

Amendment  to  the  Statute  Recommended  by. — lb,  432. 

See  Abstbact  Questions;  Books,  Papebs  and  Documents;  Concession  of 
Relief;  Cabs;  Cabbiebs;  Evidence;  Re-heabino:  Long  and  Shobt- 
HAUL  Clause;  Pbactice;  Pbefebence  and  Advantage:  Reasonable 
Rates;  Relative  Rates;  Unjust  Discbimination. 

INVESTIGATIONS. 

Bt  the  Commission. — The  Commission  has  authority  to  institute  investiga- 
tions  and  to  deal  with  violations  of  the  law  independently  of  a  formal 
complaint  or  of  direct  damage  to  a  complainant. 

In  re  Acts  and  Doings  of  Grand  Trunk  R'y  Co.  of  Canada,  89. 

White  V,  Michigan  Central  R.  R.  Co.  et  al,  281. 

Whebe  Held. 

Report  of  Interstate  Commerce  Commission,  292. 

See  Intebstate  Commekce  Commission. 

■ 

JOINT  RATES. 
See  Rates. 

JOINT  TARIFFS. 

See  Tabiffs. 

JURISDICTION. 
When  Inadequate. 

Little  Rock  and  Memphis  R.  R.  Co.  fi.  East  Tennessee,  Virginia  and 

Georgia  R.  R.  Co.  etal.^l. 
Mattingly  v.  Pennsylvania  Company,  592. 

PoBEiGN  Cabbiebs. — The  Commission  has  Jurisdiction  of  foreign  carriers 
engaged  in  the  transportation  of  passengers  and  property  for  a  continu- 
ous carriage  or  shipment  from  a  place  in  the  United  States  to  a  place  in 
adjacent  foreign  counti-y. 
In  re  Acts  and  Doings  of  Grand  Trunk  R'y  Co.  of  Canada,  89. 

In  Penal  Cases.— The  Jurisdiction  of  the  Commission  does  not  cover  suits 
for  penalties  or  criminal  indictments. 
Report  of  the  Interstate  Commerce  Commission,  431. 

LAKE  AND  RAIL  TRANSPORTATION. 

Relations  of. 

Report  of  Interstate  Commerce  Commission,  381. 

LEGISLATION. 
Railway. 

Report  of  Interstate  Commerce  Commission,  345. 

LIVE  STOCK. 

Weighing  of.— The  fact  that  some  difficulties  are  found  to  exist  in  the 
prompt  and  accurate  weighing  of  cattle  is  not  a  reason  for  abolishing  the 
new  practice  of  prescribing  a  minimum  rate  for  car-loads  and  chaiging 
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proportionately  by  the  100  pouuds  for  any  ezoees  over  the  minimom,  but 
rather  for  improving  and  perfecting  it. 

Leonard  v.  Chicago  and  Alton  K.  R  Co.,  Zi\, 
ChappeUe  «.  Chicago  and  Alton  K.  R.  Co.,  241 

See  Cars;  KEAtM>NABLB  Rates. 

LOCAL  RATES. 
See  Rates. 

LOCAL  STATIONS. 

WoBN  Grant  of  Trackage  Rights  for  Through  Busikess  Ezolusitilt 
DOKH  not  Dihckiminatb  Against. 

Alford  v.  Chicago,  Rock  Island  and  Pacific  R*y  Co.,  519. 

See  Prbfbrbnob  and  Advantage;  Unjust  Disoriminatioh. 

LONG  AND  SHORT  HAUL  CLAUSE. 

Application  of.— In  an  investigation  made  by  the  Commission,  on  Its  own 
motion,  it  was  found  that  the  gn^ater  charge  for  the  transportation  for  a 
like  kind  of  property  for  a  shorter  than  for  a  longer  distance  over  the 
sariH*  line  in  the  Kamo  dir(M*tion  was  uiijtistiflably  made  at  many  points. 
HcHiilt.s  as  aMH^rtafiied  Htat^nl.  principles  of  the  short  haul  clause  as 
aniio\iiu>(Hi  i»y  the  CommiHHion,  In  re  Petition  of  Louisville  and  Nash- 
vilU>  \i.  R.  Co.,  again  afnrmo<l  and  applied,  and  recommendations  made 
for  furtht^r  a^lvaiKM^s  in  the  direction  of  conformity  to  the  law  without 
d<*lav. 

In  the  Matter  of  the  Tariffs  and  ClasHiflcations  of  the  Atlanta  and 
West  Point  R.  R.  Co.  et  a/.,  Itt,  STt. 

Wiikn('omhinki)Compktiti<»nhyRai!.  and  Water  do  not  JrsTiFT  ExoBPnoH. 
— Tlie  i>ri»H<Mi(v  of  <*oml>ine<l  rail  and  water  < competition  at  a  longer  dla- 
tanre  {M>int  does  not  JuHtify  a  gn^ater  charge  for  a  shorter  distance  while 
th(>  carrier  inaiptainH  the  shorter  <liHtan(*e  rate  where  such  competition  la 
of  ^r«*at«>r  for<'(>  and  mon*  controlling  than  at  the  longer  distance  point. 

.liini«>s  it  Abbott  f.  KaHt  T.MineHsee,  Virginia  and  Georgia  R*yCo. 
ttal.,  '22-'*. 

Wmekk  FHRKiMTn  HAVE  Paiu  I^>rAi.  Rates.— Nor  does  the  fact  that  the 
fn>iKht  is  IuiiiIht  which  huA  paid  a  local  rate  over  the  roads  of  the 
«l(*ftMHlaiits  or  of  other  railr(»ad  companieH  to  the  longer  dltlam^  point 
justify  Ku«*h  greater  charge  for  a  nhortor  distaiuw. — Jb. 

Kmpiy  ('\»:h  \m»  Rktikn  I/OADs.—Nor  is  such  greater  charge  Justified  by 
th<>  fiiit  that  the  hmiher  bunini^t^H  of  the  roa<ls  of  a  connecting  line  or  any 
of  theiii  wan  <ione  in  oars  which  carri<Hl  niM^hinery  to  the  longer  dl^ 
tanr<>  point  when  profitable  return  loadn  were  not  always  to  be  had. — lb. 

lU  i.K  ani>  Vaiik  of  the  FuKKiiiT.  -  Nor  does  a  difference  in  the  bulk  and 
value  of  lutn)H>r  juHtify  nuch  greater  charge  when  the  carriers  In  their 
published  rate  shet*ts  put  the  lumU'r  in  the  hame  class  and  at  the  same 
rate     -//>. 

KSFoi:«  KMENT  OF. 

K.'port  of  IntorPtate  Commerce  Commlsftion.  347. 

Fi'.EE  (  .\kt.\<;k  of  Khkhiht'*.-  If  fre<»  cartage  at  a  station  has  the  effect  to 
r«Hi\u»»  a  rate  !>elow  the  rhar^re  at  another  Htation  nearer  the  point  of 
.^hipm«»nt.  It  is  unlawful  as  a  lesH  4*harge  for  a  longer  distance  over  the 
same  Hue  and  in  th**  samt>  direi'tion.  the  less  iHjing  included  within  the 
greater. 
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stone  &  Garten  v.  Detroit,  Qrand  Haven  ahd  Milwaukee  R'y  Co.,  613. 

The  respondent  company  had  a  tariff  schedule  in  effect  grouping  the 
rates  from  eastern  points  at  Ionia  and  Grand  Rapids  in  Michigan,  Ionia 
being  the  shorter  distance,  and  furnished  free  csLrtage  at  Qrand  Rapids 
and  not  at  Ionia.  Heid,  that  the  free  cartage  at  Grand  Rapids  was  In 
effect  a  rebate  and  unlawful. — lb. 

LUMBER. 
James  A  Abbott  v.  East  Tennessee,  Virginia  and  Georgia  R'y  Co.  et  al, , 
Rawson  v.  Newport  News  and  Mississippi  Valley  Co.,  266. 

MILEAGE  RATES. 
See  Rates  ;  Reasonable  Rates. 

MISAPPREHENSION. 

In  the  Purchase  of  Tickets. 

Sanger  v.  Southern  Pacific  Co.  et  cU.y  134. 

ORANGES. 

Bishop  tj.  Duval,  receiver,  etc.,  128. 
Harris. c.  Duval,  receiver,  etc.,  128. 

OVERCHARGE. 

Mad;e  Through  Misapprehension  of  Passenger. 
Sanger  c.  Southern  Pacific  Co.,  134. 

On  Books.— In  a  case  where  a  claim  for  overcharge  on  shipment  of  books 
was  filed,  and  it  appeared  that  the  agent  failed  to  bill  the  freight  over 
the  route  directed  by  the  shipper,  it  was  held  that  the  initial  carrier 
should  refund  to  the  shipper  the  amount  of  the  overcharge  occasioned 
by  the  oversight  of  the  freight  agent. 
Pankey  «.  Richmond  and  Danville  R.  R.  Co.  et  cU.y  658. 

See  Passengers. 

PARTIES. 

Absence  of  Necessary  Party. — No  opinion  will  be  expressed  on  rates 
which  have  been  abandoned  even  though  the  parties  request  it.  Such  a 
course  is  particularly  advisable  and  proper  when  it  is  apparent  that 
other  parties  than  the  one  complained  of  are  interested  in  the  question 
and  have  not  had  the  opportunity  to  be  heard  upon  it. 
Chicago,  St.  Louis  and  Pittsburgh  R.  R.  Co.  v.  Cleveland,  Cincinnati, 

Chicago  and  St  Ix)ui8  R'v  Co.,  223. 
American  Wire  Nail  Co.  v.  Cincinnati,  New  Orleans  and  Texas  Pacific 
R'y  Co.  <taZ.,224. 

When  Necessary  Parties  will  be  Brought  in.— When  carriers  other  than 
the  respondents  of  record  are  committing  the  same  violations  of  the 
Act  to  regulate  commerce  as  the  respondents,  an  order  may  issue 
against  the  respondents  and  the  eause  be  held  for  the  purpose  of  bring, 
ing  such  other  carriers  into  it  to  be  proceeded  against  unless  they  com- 
ply with  the  order. 
Bates  V.  Pennsylvania  R.  R.  Co.  et  al,^  435. 

See  Praotiox. 
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PASSENGERS. 

Colored.— Are  entitled  to  the  comforts,  accommodations  and  protection 
affbrded  to  other  passengers  paying  the  same  fare. 
Heard  v,  Georgia  K.  K.  Co.,  111. 

Rbfundino  of  Excess  Charges  to. — A  misapprehension  under  which  a  party 
has  paid  for  one  journey  in  two  sections,  whereby  the  cost  of  the  trans- 
portation has  been  made  more  than  it  would  have  been  had  a  through 
ticket  been  purchased,  may  lawfully  be  corrected  by  return  of  the 
excess,  though  the  carriers  were  without  fault  and  only  chaiged  for  each 
portion  of  the  journey  the  regular  rates. 
Sanger  v.  Southern  Pacific  Co.  et  cU,^  134. 

When  Rates  for  Parties  are  Unlawful. 

Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co.  «.  Baltimore  and  Ohio 
R.  R.  Co.,  465. 

Payment  of  Additional  Train  Rates  by. 

Sidman  v.  Richmond  and  Danville  R.  R.  Co.,  513. 

Right  of  Carriers  to  Seleot  Cars  for  Transportation  of. 

Worcester  Excursion  Car  Co.  «.  Pennsylvania  R.  R.  Co.,  577. 

See  Carriers;  Cars;  Preference  and  Adyantaob;  Ratbs;  Unjust  Dis- 

GRIMINATION. 

PENDING  PROCEEDINGS. 

Rawson  v.  Newport  News  and  Mississippi  Valley  Co.  e$  al,,  886. 

See  Praotiob. 

PETITION. 

For  Re-hearing.— After  a  case  has  been  decided  a  petition  to  open  it  for 
further  testimony  and  a  re-hearing  should  be  verified,  and  should  indi- 
cate the  nature  of  the  new  testimony  and  Its  purpose. 
In  re  Rice,  Robinson  &  Witherop  v.  Western  New  York  and  Pennsyl- 
vania R.  R.  Co.,  87. 

Should  show  prima  facie  that  some  material  testimony  has  been  over- 
looked or  misapprehended,  or  some  error  In  the  fllndlngs  of  faot  or  con- 
clusions of  law. 

Myers  u.  Pennsylvania  Co.  et  al.,,  130. 

PETITIONER. 

When  His  Remedy  is  in  the  Courts. 

Hishop  V.  H.  R.  Duval,  receiver,  etc.,  128. 
Harris  t.  H.  R.  Duval,  receiver,  etc.,  12B8. 
Rawson  v.  Newport  News  and  Mississippi  Valley  Co.,  880. 

PORTS  OF  TRANS-SHIPMENT. 

New  York  Produce  Exchange  v.  New  York  Central  and  Hudson  R.  R. 

Co.  etal,  187. 
Report  of  Interstate  Commerce  Commission,  878. 

PRACTICE. 

Re-iiearings.— After  a  case  has  been  decided,  a  petition  to  cpwk  it  for  fur- 
ther testimony  and  a  re-hearing  should  be  verified,  and  sooiild  indicate 

the  nature  of  the  new  testimony  and  Its  purpose. 


INDEX.  689 

In  re  Rice,  Robinson  &  Witherop  v.  Western  New  York  and  Pennsyl- 
vania  R.  R.  Co.,  87. 

When  a  question  of  general  public  interest  Is  involved,  the  Commis- 
sion, in  its  own  discretion,  and  in  furtherance  of  Justice,  may  open  a 
case  to  give  parties  the  benefit  of  a  more  extended  investigation  of  the 
same  subject  matter  in  other  pending  cases. — lb. 

A  petition  to  re-open  a  case  that  has  been  decided,  and  for  a  re-hear- 
ing, should  show  prima  faeCe  that  some  material  testimony  has  been  over- 
looked  or  misapprehended,  or  some  error  in  the  findings  of  fact  or  con- 
clusions of  law. 

M^ers  V,  Pennsylvania  Co.  et  al,,  180. 

Wnen  the  application  is  insufficient  in  these  respects,  and  only  asks 
for  a  re-discussion  of  the  facts  and  law  already  considered,  with  no  offer 
of  new  evidence  that  can  change  the  result,  the  application  will  be 
denied.—/*. 

CoNosssioN  OF  Rates  before  Decision  Terminates  the  Controversy. 
Bishop  17.  Duval,  receiver,  etc.,  128. 
Harris  v.  Duval,  receiver,  etc.,  128. 

Lincoln  Board  of  Trade  «.  Union  Pacific  R'y  Co.  et  a/.,  221. 
Chicago,  St.  Louis  and  Pittsburgh  R.  R.  Co.  v,  Louisville,  New 

Albany  and  Chicago  R*y  Co.,  223. 
American  Wire  Nail  Co.  «.  Cincinnati,  New  Orleans  and  Texas  Pacific 

R»y  Co.  et  a/.,  224. 

SuBPoiNAS  Duces  Tecum  to  Strangers  to  the  Prooebdino.— When  an 
application  is  made  to  compel  parties  not  engaged  as  carriers  of  inter- 
state  commerce,  or  others  who  are  strangers  to  the  proceedings  to  pro- 
duce books,  papers  and  documents,  the  application  should  specify,  as 
nearly  as  may  be,  the  books,  papers  or  documents  for  the  production  of 
which  process  is  desired,  and  be  accompanied  by  an  affidavit  that  they 
are  in  possession  of  the  witness  or  under  his  control,  and  should  set 
forth  facts  which  make  a  prima  fade  case  that  they  contain  evidence 
material  and  necessary  to  the  party  seeking  their  production ;  and  in 
such  a  case  the  prima  facie  showing  that  what  is  required  to  be  pro- 
duced will  be  legal  evidence,  ought  to  be  very  clear  and  full. 

Rice  t.  Cincinnati,  Washington  and  Baltimore  R*y  Co.  et  o^.,  186. 

Rice  t.  Louisville  and  Nashville  R.  R.  Co.,  186. 

Subpoenas  Duoes  Teoum  to  Parties.— Where  the  application  is  made  to 
compel  a  party  to  the  proceeding,  who  is  a  carrier  engaged  in  interstate 
commerce,  to  produce  its  books  for  the  purposes  of  evidence  in  a  pend- 
ing proceeding,  it  is  sufficiect  for  the  application  to  indicate  in  writing, 
in  a  general  way,  what  books  of  the  carrier  should  be  produced,  and 
that  the  applicant  believes  they  will  become  of  service  on  account  of  the 
light  they  will  throw  upon  the  questions  in  controversy;  and  as  an  evi- 
dence  of  good  faith  the  applicant  should  make  an  affidavit  as  part  of  the 
application  that  such  application  is  made  in  good  faith  and  not  for  the 
purpose  of  vexing  or  harrassing  the  defendant.  Upon  such  a  showing  as 
a  general  rule  the  proceedings  should  issue,  unless  the  number  of  b(K>ks 
called  for  should  be  so  large,  or  from  other  exceptional  circumstances 
the  Commission  should  order  the  testimony  to  be  taken  at  such  place 
as  would  avoid  oppression  in  producing  the  books  at  a  far  distant  hear- 
ing and  expedite  the  progress  of  the  investigation.—/*. 

SuBPCBNAS  Duces  Tecum. — As  the  application  in  these  cases  does  not  con- 
form to  the  rules  herein  stated  in  reference  to  making  a  prima  fade 
showing  for  the  compulsory  production  of  the  books,  papers  and  aoou- 
ments,  either  as  against  the  defendant  carriers  or  those  who  are  strang- 
ers to  these  proceeding^,  the  relief  it  seeks  can  not  be  granted,  and 
for  the  present  must  be  denied;  but  this  does  not  preclude  £e  petitioner 
from  renewing  his  application,  provided,  in  so  doing,  he  oonfonns  to 
the  rules  indicated.— /5. 
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Rbpucation. — Under  the  rules  of  practice  Issued  by  the  Commission  & 
replication  to  an  answer  is  not  required  or  allowed. 
Oregon  Short  Line  R'y  Co.  v.  Northern  Pacific  R.  R.  Co.,  264. 

Reparation  in  Pending  Pkoceedino. — The  amendment  of  March  2, 1889, 
expressly  provides  that  it  shall  have  no  application  to  pending  proceed- 
ings, and  as  this  proceeding  was  pending  at  the  time,  no  reparation  can 
be  awarded,  and  the  remedy  of  the  petitioner  Is  in  the  court. 
Rawson  v.  Newport  News  and  Mississippi  Valley  Company  et  a2.,  266. 

Amended  Rules  and  Forms. 

Report  of  Interstate  Commerce  Commission,  297. 

Complaint,  when  Insufficient.  — When  a  complaint  charged  that  the 
respondent  railroad  companies,  which  were  common  carriers  subject  to 
the  Act  to  regulate  commerce,  were  accustomed  to  make  deductions  of 
from  five  to  ten  pounds  of  wheat  per  load  from  the  true  weight  when 
delivered  by  the  farmer  to  the  buyer  at  the  elevators  of  the  respondents, 
and  gave  receipt  to  the  farmer  for  the  amount  as  thus  diminished,  upon 
which  the  latter  was  paid  by  the  buyer,  thereby  suffering  a  lose  to  the 
extent  of  such  reduction,  but  failed  to  charge  that  the  wheat  was  deliv- 
ered  for  interstate  transportation,  or,  indeed,  for  transportation  any- 
where,  it  was  Ileldt  that  the  complaint  was  insufficient  in  substance  to 
show  violation  of  the  Act  to  regulate  commerce,  and  that  the  respond- 
ents were  entitled  to  have  it  dismissed  on  their  motions  to  that  effect^ 
but  that  the  dismissal  should  be  without  prejudice. 

AVhite  V,  Miohigan  Central  R.  R.  Co.  et  al.,  281. 

An  averment  that  the  respondents  were  Interstate  commerce  carriers 
subject  to  the  Act  to  regulate  commerce  was  not  of  itself  sufficient  to 
warrant  an  inference  under  a  motion  to  dismiss  a  complaint  for  insuffi- 
ciency, that  wheat  delivered  at  an  elevator  of  the  respondrats  was  for 
interstate  commerce.—/*. 

When  Negessaet  Pasties  will  be  Brought  In. — lb. 

See  Parties. 

PREFERENCE  AND  ADVANTAGE. 

White  and  Colored  Passengers.— It  is  the  lawful  duty  of  a  carrier  X» 
afford  to  passengers  engaged  in  interstate  travel  over  Its  Ihie  equal  com- 
forts, accommodations  and  equipment,  and  protection  of  tiie  law,  with- 
out regard  to  race,  color  or  sex,  against  undue  prejudice  and  diBadvan. 
tage  from  disorderly  conduct  on  the  part  of  other  passengers  or  persons. 
Heard  t.  Georgia  R.  R.  Co.,  111. 

Prejudice  and  Disadvantage  to  Shippers  of  Corn  Products. — When 
an  existing  classification  and  rate  are  not  shown  to  operate  injuriously 
to  the  carriers  from  a  given  point  or  to  give  undue  advantage  to  ship- 
pers, a  change  is  not  Justifiable  that  materially  injures  an  important 
industry  and  a  class  of  shippers  at  that  point  who  have  there  built  up 
the  industry  in  reliance  upon  a  continuation  of  the  previous  olasslflca- 
tion  and  rate  first  established  and  long  itiaintained  by  the  carriers  them- ' 
selves,  without  complaint  from  any  quarter.  Such  change  in  olaeslflca- 
tioii  and  rate  would  subject  the  persons  engaged  in  the  Industry  and  the 
locality  and  the  particular  traffic  to  unreasonable  disadvantage  within 
the  prohibition  of  section  three  of  the  Act  to  regulate  oommeroe. 
Bates  V.  Pennsylvania  R.  R.  Co.  et  fU.,  485. 

A  discrimination  between  the  rate  on  com  and  its  direofe  produota 
from  a  given  locality  resulting  from  a  reduction  of  the  rate  on  com 
below  the  rate  on  its  direct  products,  which  subjected  psEBons  In  that 
locality  engaged  in  the  business  of  manufacturing  eom  into  Its  direct 
j)roducts  and  of  selling  the  same  to  unreasonable  prejndloe  or  disad^ 
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vantage,  and  was  without  necessity  or  advantage  to  the  carrier,  or  any 
reason  founded  on  the  character  or  condition  of  the  traffic,  Hfld  to  be 
in  violation  of  section  three  of  the  Act  to  regulate  commerce,  notwith- 
standing the  new  rate  on  corn  was  open  to  all  persons  equally  &nd  with 
equal  service. — lb. 

Caji-load  and  less  than  Car-load  Quantities.— A  difference  in  rates  upon 
car-loads  and  less  than  car-loads  of  the  same  merchandise  between  the 
same  points  of  carriage  so  wide  as  to  be  destructive  to  competition 
between  large  and  small  dealers,  especially  upon  articles  of  general  and 
necessary  use,  and  which,  under  existing  conditions  of  trade,  furnish  a 
large  volume  of  business  to  carriers,  is  unjust  and  violates  the  provis- 
ions and  principles  of  the  Act. 
Thurber  et  al.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

et  (il.,  478. 
Leggatt  &  Co.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

etal.,  473. 
Gi'tteno  c.  New  York  Central  and  Hudson  River  R.  R.  Co.  et  al.^  473. 

Receipt  and  Delivery  of  Traffic  at  Local  Stations. —The  Union 
Pacillc  Railway  Company  entered  into  a  contract  with  the  Rock  Island 
Railway  C<>mj)any  by  which  for  a  valuable  consideration  the  latter  com- 
pany acquired  the  right  to  run  its  through  trains  from  and  to  points 
on  its  own  road  over  the  road  of  the  Union  Pacific  ('oinpany  between 
Kansas  City  and  Topeka.  upon  the  condition  that  no  intermediate  busi- 
n«»ss  should  V)e  done  by  the  Rock  Island  Company  on  any  part  of  the 
line  uKod  undor  the  agreement,  the  Union  Pacific  Company  retaining 
control  of  the  road  and  of  its  operation,  an<l  supplying  transportation 
aoeoninuMlations  for  the  intermediate  points  betwe«*n  Kansas  City  and 
Toi)eka.  Upon  complaint  made  against  the  Rock  Island  Company  by 
a  rosidont  of  Lawrence,  one  of  the  intermediate  towns,  for  refusing  to 
perform  the  ordinary  duties  of  a  common  carrier  in  receiving  and  dis- 
chaifj^irij;  trafllc  at  his  town:  /M/,  that  the  duties  of  the  Rock  Island 
Company  wore  limited  by  its  rights  and  powers  under  its  contract  and 
that  it  was  not  bound  to  do  the  local  business  prohibited  by  the  agree- 
mt»nt  on  the  line  used  by  its  through  trains. 
Alford  c.  Chicago,  Rock  Island  and  Pat'lflc  R*y  Co.,  519. 

Tiii:«»r(iH  AND  Local  Rates.— The  proportion  of  one  carrier  in  a  through 

rate  iiiK)n  a  long  haul  often  and  frequently  well  may  be  considerably 

less  than  its  Uwal  rate  for  hauling  the  same  freight  over  its  own  line, 

without  there  being  any  unjust  discrimination,  unlawful  preference  or 

extortion  involved  in  such  a  method. 

New  Orleans  Cotton  Exchange  p.  Illinois  Central  R.  R.  Co.  et  al,,  584. 

New  Orleans  Cotton  P^xchange  v.  Cincinnati,  New  Orleans  and  Texas 

Pa.Mfl<^  R'y  Co.  ftal.,  534. 

Tkansportation  of  Cotton  in  Flat  and  Box  Cars.— The  Commisfilon 
will  not  order  the  rail  carrier  to  transport  cotton  on  flat  cars  instead  of 
in  box  cars  to  New  Orleans,  the  rate  being  the  same  on  each,  no  injury 
iM'ing  shown  to  have  resulted  to  petitioners  or  to  that  dty,  or  to  any 
shipper  or  producer  from  the  carriage  in  box  cars.—/*. 

Kx(  I  K>inN  Cars.- Where  a  railroad  companv  has  by  an  arrangement 
with  one  oar  company  pro<.*urcd  a  sufBcient  supply  of  sleeping  and  excur- 
sioii  »ars  for  all  the  business  of  its  lines,  and  refuses  to  haul  excursion 
cars  of  other  private  car  companies  over  its  track  for  this  reasim,  it  can 
not  bt^  forced  to  do  so  against  this  obj^tion. 

Woreester  Excursion  Car  Co.  c.  Pennsylvania  R  R.  Co.,  577. 

Unless  the  contrary  is  impose<l  as  conditions  in  the  grant  of  Its 
charter,  the  right  to  constnict  and  operate  a  railroad  is  a  franchise  in 
it^  nature  exclusive,  not  held  in  common  with  the  public,  though  the 
grant  of  the  franchise  is  for  the  public  use;  and  the  tracks  of  a  railroad 
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are  not  a  common  highway  upon  which  any  one  can  enter  and  use  his 
own  cars  for  transportation  purposes  against  the  objection  of  the  com. 
pany  owning  the  tracks. — lb. 

Obligations  of  State  Cakbisrs. — When  a  State  carrier  engages  in  inter- 
state  commerce  it  becomes  a  national  instrumentality  for  the  purposes 
of  such  commerce,  and  is  subject  to  regulations  prescribed  by  the 
national  authority.  It  can  not  limit  its  obligations  in  that  business,  but 
must  serve  the  business  offered  impartially  and  without  preference  or 
discrimination. 
Mattingly  v.  Pennsylvania  Company,  592. 

See  Facilities  OF  Traffic;  Rates:  Reasonable  Rates;  Relatiyb  Rates ; 

Unjust  Discrimination. 

PREJUDICE  AND  DISADVANTAGE. 

Bates  V,  Pennsylvania  R.  R.  Co.  et  al.,  435. 

See  Preference  and  Advantage. 

PROPRIETARY  COMPANY. 
Grant  of  Trackage  Rights  to  Another  Company  for  Through  Businkss 

BY. 

Alford  X.  Chicago,  Rock  Island  &  Pacific  Railway  Co.,  519. 

PROSECUTIONS. 

Under  the  Statute. — Prosecutions  must  take  place  in  United  States  courts. 
They  are  not  cognizable  before  the  Commission. 
Report  of  the  Interstate  Commerce  Commission,  430.    . 

PUBLIC  INTEREST. 

In  Safe  Car  Equipment. 

Report  of  Interstate  Commerce  Commission,  400. 
Worcester  Excursion  Car  Co.  v.  Pennsylvania  R.  R.  Co.,  5T7. 

RAIL  AND  WATER  LINES. 

Report  of  Interstate  Commerce  Commission,  38L 

Co\fRiNTED  Competition  by 

James  &  Abbott  v.  East  Tennessee,  Virginia  &  Georgia  R'y  Co.  etcU. ,  225. 

See  Long  and  Short  Haul  Clause;  Water  and  Rail  Lihbs;  Water 

Competition. 

RAILROAD  AND  TELEGRAPH  LINES. 

Government- Aided. 

Report  of  Interstate  Commerce  Commission,  380. 

RAILROAD  COMMISSIONERS. 

Conference  of. 

Report  of  Interstate  Commerce  Commission,  887. 

See  State  Railroad  Commissions. 

RAILROAD  COMPANIES. 

Relations  of,  with  Their  Employees. 

Report  of  Interstate  Commerce  Commission,  424. 

See  Carriers. 


INDEX.  693 

RAILROADS. 

COKBOLIDATION  OF. 

Report  of  Interstate  Commerce  Commission,  889. 

In  Foreign  Countries.— /J.  427. 

Qrant  of  Tbaokaob  Rights  for  Through  Business. 

Alford  V,  Chicago,  Rock  Island  and  Pacific  R'y  Co.,  519. 

Not  a  Common  Highway. — The  tracks  of  a  railroad  are  not  a  commcHi  high- 
way upon  which  any  one  can  enter  and  use  his  own  cars  for  transporta- 
tion purposes  against  the  objection  of  the  company  owning  the  tracks. 
Worcester  Excursion  Car  Co.  tJ.  Pennsylvania  R.  R.  Co.,  577. 

See  Preference  and  Advantage;  Carriers;  Cars;  Contracts;  Agree- 
ments. 

RAIL  TRANSPORTATION  NOT  SUBJECT  TO  THE  LAW. 

How  Enforcement  of  the  Act  is  Embarrassed  by. 

Report  of  Interstate  Commerce  Commission,  384. 

RAILWAY  EMPLOYEES. 

Free  Transportation  of  Families  of. 

Report  of  the  Interstate  Commerce  Commission,  301. 

Relations  of,  with  Railroad  Corporations.— i6.  424. 

Insurance  Funds  for. — lb,  424. 

RAILWAY  LEGISLATION. 
Report  of  Interstate  Commerce  Commission,  345. 

RAILWAY  STATISTICS. 
Report  of  Interstate  Commerce  Commission,  324,  "343. 

RATES.      ,/ 

Combination,  when  Unlawful.— When  combination  rates  are  made  which 

are  different  from  the  rates  specified  in  the  tarilfe  as  published  and  filed, 

or  when  made  by  the  employment  of  two  or  more  classificatiocs  upon 

the  same  shipment,  they  are  in  contravention  of  the  statute. 

In  the  Matter  of  the  Tariffs  and  Classifications  of  the  Atlanta  and 

West  Point  R.  R.  Co.  et  al,  19. 

Must  be  Shown  on  Published  Tariffs. — lb. 

Notice  of  Advances  and  Reductions. 

In  re  Acts  and  Doings  of  Grand  Trunk  R'y  Co.  of  Canada,  89. 

Report  of  Interstate  Commerce  Commission,  320. 

Under  the  amendments  of  March  2,  1889,  to  the  statute,  requiring  ten 
days'  previous  notice  of  advances  and  three  days'  previous  notice  of 
reductions  In  rates,  they  can  not  be  varied  from  day  to  day,  or  oftener, 
to  meet  fluctuations  in  ocean  rates. 

New  York  Produce  Exchange  v.  New  York  Central  and  Hudson  River 
R.  R.  Co.  etal.ldl. 

How  Demoralized  by  Water  Competition. 

Report  of  the  Interstate  Commerce  Commission,  382. 

Effect  of  State  on  Interstate  Rates.— Ti^.  387. 
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PASdENGss  Excursion.— Passenger  excursion  rates  are  required  to  be  pub. 
lished  according  to  the  provisions  of  section  sixth  of  the  Act  to  regulate 
commerce. 
Pittsburgh,  Cincinnati  and  St  Louis  R*y  Co.  «.  Baltimore  and  Ohio 
R.  R.  Co.,  465. 

To  Pabtiss. — When  party  rates  are  lower  than  contemporaneous  rates  for 
single  passengers  they  constitute  discrimination  and  are  lUegaL — lb, 

Throuoh  and  Looal. — ^Through  rates  are  not  required  to  be  made  on  a 
mileage  basis,  nor  local  rates  to  correspond  wiUi  the  divisions  of  a  Joint 
through  rate  over  the  same  line. 

MoMorran  et  oU.  v.  Grand  Trunk  R*y  Co.  of  Canada  et  a/.,  258. 

Through  rates  are  not  required  to  be  the  sums  of  locals,  but  may  law- 
fully be  lower  so  long  as  they  are  not  unreasonably  disproportionate,  or 
unjustly  discriminating  against  individuals  or  looalltiee,  or  so  low  as  to 
burden  other  business  with  part  of  the  cost  of  the  busfness  upon  which 
the  through  rate  is  charged. 

Report  of  Interstate  Commerce  Commission,  813. 

New  Orleans  Cotton  Exchange  «.  Illinois  Central  R.  R.  Co.  et  oL,  634. 

New  Orleans  Cotton  Exchange  «.  Cincinnati,  New  Orleans  and  Texas 
Pacific  R'y  Co.  ««  o^.,  534. 

Fassbnobs. — Report  of  Interstate  Commerce  Commission,  296. 

Group.— /J.  312. 

Export.— New  York  Produce  Exchange  «.  New  York  Central  and  Hudson 
R.  R.  Co.  etaL,  137. 
Report  of  Interstate  Commerce  Commission,  872. 

Os  DOMESTIO  AND  ExPORT  SHIPMENTS. — lb. 

Through  Export,  Inland  Proportion  of. — Tb, 

Local. — Previous  payment  of  to  point  of  shipment  does  nbt  Justly  excep- 
tion to  fourth  section. 
James  &  Abbott  v.  East  Tennessee,  Virginia  and  Georgia  R*y  Co. 
etal,^  225. 

Mileage.— 76. 

MoMorran  et  al,  v.  Grand  Trunk  R*y  Co.  of  Canada  et  a/.,  853. 
Report  of  Interstate  Commerce  Commission.  313. 
New  Orleans  Cotton  Exchange  v,  Illinois  Central  R.  R.  Co.  et  aL^  584. 
New  Orleans  Cotton  Exchange  v.  Cincinnnati,  New  Orleans  and  Texas 
Pacific  R*y  Co.  et  al,,  534. 

On  Live  Cattle  in  Car-loads. 

Leonard  v,  Chicago  and  Alton  R.  R.  Co.,  241. 
Cbappelle  r.  Chicago  and  Alton  R.  R.  Co.,  241. 

On  Car-load  and  Less  than  Car-load  Shipments. — 478. 

Thurber  et  al.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

<?«aJ.,473. 
Leggett  &  Co.  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

etal.,  473. 
Greene  v.  New  York  Central  and  Hudson  River  R.  R.  Co.  et  oL,  478. 
Additional  Train. — It  was  a  regulation  of  the  respondent  company,  pub- 
lished on  its  public  tariff  schedules,  that  the  conductors  should  coUect 
fare  on  trains  from  passengers  without  tickets  by  adding  25  cents  to 
single  trip  rates.    Held,  that  it  was  not  unjust  discrimination  ■gainst 
the  complainant  to  exact  this  addition  from  him. 
Sidman  v.  Richmond  and  Danville  R.  R.  Co.,  513. 

Group. 

Report  of  Interstate  Commerce  Commission,  812. 

Stone  &  Carten  v.  Detroit,  Grand  Haven  and  Milwaukee  R^  Co.,  618. 
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Whxk  Uhlawful  Rsbatbs  abb  Given  bt  Frbs  Cast  age. — lb. 

Through ,  bt  Water  and  Rail  Lines. 

In  the  Matter  of  the  Application  of  F.  W.  Clark,  649. 

8eeCABBiXR8;  Prsferenob  and  Advantage;  Reasonable  Rates  ;  Rilatiye 
Rates;  Tariffs;  Traffic;  Unjust  Discrimination. 

REASONABLE  RATES.         ^ 

2Tot  Nbcessarilt  Proportionate  to  Distance. — Itia  not  unlawful  to  charge 
a  less  sum  in  the  aggregate  on  business  passing  through  distributing 
points  to  local  points  beyond  than  when  like  commodities  are  purchased 
by  merchants  at  such  distributing  points  and  by  them  re-forwarded. 

In  re  Tariffs  and  Classifications  of  the  Atlanta  and  West  Point  R.  R. 
Co.  et  al,,  19,  70. 

Though  rates  are  not  required  to  be  made  on  a  mileage  basis,  nor 
local  rates  to  correspond  with  the  division  of  a  Joint  through  rate  over 
the  same  line,  mileage  is  usuallv  an  element  of  importance,  and  due 
regard  to  distance  proportions  should  be  observed  in  connection  with 
the  other  considerations  that  are  material  in  fixing  transportation 
charges. 

McMorran  et  cU,  «.  Grand  Trunk  R*y  Co.  of  Canada  et  al,^  252. 

Report  of  Interstate  Commerce  Commission,  813. 

The  proportion  of  one  carrier  in  a  through  rate  upon  a  long  haul 
often  is,  and  frequently  well  may  be,  considerably  less  than  its  local 
rate  for  hauling  the  same  freight  over  its  own  line,  without  there  being 
any  unjust  discrimination,  unlawful  preference  or  extortion  involved  in 
such  a  method. 

New  Orleans  Cotton  Exchange  «.  Illinois  Central  R.  R.  Co.  et  a/.,  534. 

New  Orleans  Cotton  Exchange  «.  Cincinnati,  New  Orleans  and  Texas 
Pacific  R'y  Co.  et  al.,  534. 

Distakce  as  a  Measure  of  Railroad  Service. — Distance  is  not  always  the 
controlling  element  in  determining  what  is  a  reasonable  rate,  but  there 
is  ordinarily  no  better  measure  of  railroad  service  in  carrying  goods 
than  the  distance  they  are  carried. 

James  &  Abbott  v.  East  Tennessee,  Virginia  and  G^rgia  R'y  Co.  et  cU, , 
225. 

And  where  the  rate  of  freight  charges  over  one  line,  on  similar  freight 
carried  from  neighboring  territory  to  the  same  market,  is  considerably 
greater  than  over  other  lines  for  distances  as  long  or  longer,  such 
greater  rate  is  held  to  be  excessive  and  should  be  reduced. — Tb, 

Minimum  Weight  for  Car-loads  of  Live  Cattle. — A  practice  had  existed 
on  the  part  of  certain  carriers  of  live  cattle  to  make  a  car-load  rate 
irrespective  of  weight,  leavicg  the  shipper  to  load  into  the  oar  as  many 
cattle  as  he  pleased  and  was  able  to  put  into  it.  The  carriers  substi- 
tuted for  this  practice  the  rule  that  while  naming  a  car-lot  rate  they 
prescribed  a  minimum  weight  for  a  car-load  and  then  charged  by  the 
hundred  pounds  in  proportion  to  the  car-lot  rate  for  any  excess  over  the 
minimum.    Ileld^  that  this  rule  was  not  unlawful. 

Leonard  v.  Chicago  and  Alton  R.  R.  Co.,  241. 

Chappelle  v.  Chicago  and  Alton  R.  R.  Co.,  241 

Prima  facie  the  new  rule  is  more  Just  and  reasonable  than  the  prac- 
tice it  supplanted,  since  the  charge  is  more  in  proportion  to  the  service 
rendered.— /J. 

Cost  of  Carriage— Terminal,  Bridge  and  Ferrt  Expenses. — Upon  com- 
plaint  against  the  Grand  Trunk  Railway  of  Canada  for  alleged  unreas- 
onableness of  a  rate  of  eight  cents  a  hundred  pounds  on  cprain  and  ten 
cents  a  hundred  pounds  on  grain  products,  from  Port  Huron  to  Buffalo, 
as  compared  with  a  through  rate  of  fifteen  cents  a  hundred  pounds 
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from  Chicago  to  Buffalo  over  the  line  formed  by  that  road  and  the  Chi- 
cago and  Grand  Trunk  road.  IltUU  that  though  the  local  rate  from 
Port  Huron  to  Buffalo  might  be  regarded  as  disproportionate  on  the 
basis  of  distance  alone,  other  considerations  are  involved,  and  in  view 
of  the  terminal  and  feriy  expenses  at  Port  Huron,  the  Niagara  Bridge 
charges  and  the  Buffalo  terminal  expenses,  all  of  which  are  borne  by  the 
Grand  Trunk  Railway  of  Canada  alone  upon  business  originating  at 
Port  Huron,  the  complaint  against  the  eight-cent  rate  on  grain  is  not 
sustained  -.  but  no  good  reason  having  been  shown  for  a  higher  rate  on 
grain  produ<'ts,  that  portion  of  the  complaint  is  sustained,  and  the  prod- 
ucts ordered  to  be  <rarried  at  the  same  rate  as  grain. 
McMorran  tt  aL  r.  Grand  Trunk  K'y  Co.  of  Canada,  et  al,^  252. 

PKorKKTT  Billed  TnKoutin  but  Re-khippei)  at  Intermediate  Point. 

Chicago.  Rock  Island  and  Pacific  R'y  Co.  r.  Chicago  and  Alton  R. 
R.  Co.,  400. 

Valve  of  the  Service  t(>  be  Conisidered. — Cost  of  service  is  an  important 
element  in  fixing  transportation  charges,  and  entitled  to  fair  considera- 
tion, but  is  not  alone  controlling  nor  so  applied  in  practice  by  carriers, 
and  the  value  of  the  service  to  the  property  carried  ia  an  essential  factor 
to  be  recognized  in  connection  with  other  considerations.  The  public 
interests  are  not  to  be  subordinated  to  those  of  carriers,  and  require 
proper  regard  for  the  value  of  the  service  in  the  apportionment  of  all 
charges  upon  traffic. 
Thurber  €t  al.  r.  New  York  Central  and  Hudson  River  R.  R.  Co. 

U  al.,  473. 
Leggett  &  Co.  c.  New  York  Central  and  Hudson  River  R.  R.  Co. 

<t<il.,  47.T 
Greene  r.  New  York  Central  and  Hudson  River  R.  R.  Co.  et  aL,  473. 

Car-load  and  Less  Than  (?ar-load  Ofantities. — A  difference  in  rates 
upon  car-loa<iH  and  less  than  car-loads  of  the  same  merchandise  between 
the  same  points  of  carriage  so  wide  as  to  be  destructive  to  competition 
between  large  and  small  dealers.  es])eclally  ui)on  articles  of  general  and 
necessary  use.  and  which,  under  existing  conditions  of  trade,  furnish  a 
large  volume  of  business  to  carriers,  is  unjust,  and  violates  the  provis- 
ions and  principles  of  the  Act. — 10. 

Car-loads— Moke  than  one  Consionor,  or  more  than  one  Consioskb. — 
A  difference  in  rate  for  a  solid  car-load  of  one  kind  of  freight  from  one 
consignor  to  one  consignc^e.  and  a  car-load  quantity  from  the  same  point 
<»f  shipment  to  the  same  destination  consisting  of  like  freight  or  freight 
of  like  character  from  more  than  one  consignor  to  one  consignee,  or 
from  one  consignor  to  more  than  one  consignee,  is  not  justified  by  the 
<lifferon(.'e  in  coyt  of  handling. — Ih. 

Cc^MMiTATioN  Tickets. — A  quarterly  commutation  ticket  was  purchased  18 
days  after  the  (piarter  or  term  specifie<l  on  the  ticket  commenced  to  run. 
IlfM,  that  the  (»<)mplainant  was  not  entitled  to  recover  any  portion  of 
the  |»nn*hase  price  for  the  18  days  less  than  the  full  quarter. 
Sidnian  r.  Richmond  and  Danville  R.  R.  Co.,  512. 

Uailuoad  Competition. — When  questions  Involve  the  reasonableness  of 
rates  upon  the  transj)ortation  of  cotton  from  the  Southern  States  by  all. 
rail  lines  to  northern  and  eastern  mills  and  Atlantic  ports  upon  through 
rates  and  a  lon^  haul,  on  the  one  hand,  and  on  the  other,  the  local  rates 
of  rail  carriers  to  a  near  port  upon  a  shoil  haul  at  which  their  service 
terniiiiates,  they  having:  no  associated  line  of  steamships  for  a  continu. 
ous  carriap>  to  ultimate  <iestination.  but  the  cotton  so  carried  by  them 
to  such  near  port  beiii^  chiefiy  for  export,  and  all  such  rail  lines  pene- 
tratin^r  th<»  same  territory  and  competing  for  the  same  business,  run- 
ning north,  south  and  east,  in  opposite  directions,  such  questions  can 
C)nly  be  disposed  of  on  broad  lines  and  not  from  narrow  considerations. 
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New  Orleans  Cotton  Exchange  v.  Illinois  Central  H.  H.  Co.  et  ai.,  534. 
New  Orleans  Cotton  Exchange  v.  Cincinnati,  New  Orleans  and  Texas 
Pacific  R'y  Co.  et  cU.,  534. 

The  active  competition  of  all  these  rail  carriers  for  the  transporta- 
tion of  such  freight,  thereby  giving  them  the  benefit  of  a  participation 
in  it  and  lowering  the  rates  for  the  benefit  of  the  producer  and  con- 
sumer  and  furnishing  many  outlets  to  markets,  is  one  of  the  results 
contemplated  by  the  Act  to  regulate  commerce  and  which  it  was  in- 
tended to  promote. — lb. 

CiRCUMSTANOES  AND  CONDITIONS. —  In  Considering  such  questions  thus  pre- 
sented,  the  circumstances  and  conditions  surrounding  the  traffic  in  the 
respective  services  performed  in  its  carriage  by  the  rail  carriers  may  be, 
and  in  these  proceedings  are  found  to  be  substantially  dissimilar  and 
wholly  unlike. — lb. 

In  determining  such  questions,  a  comparison  of  rates  based  upon  the 
doctrine  that  the  rate  per  ton  per  mile  for  each  of  the  different  services 
so  performed  should  be  the  same  is  not  applicable,  citing  former  decis- 
ions of  the  Commission  upon  this  subject. — lb. 

In  solving  questions  of  this  character  the  Commission  will  look  at 
and  consider  every  fact,  circumstance  and  condition  surrounding  the 
traffic  and  of  the  service  performed  in  its  transportation,  and  if  the 
competition  of  water  carriers  at  any  point  is  such  as  to  be  large,  active, 
and  of  controlling  force,  the  all-rail  lines  competing  for  the  traffic  at 
the  same  point  may  make  rates  that  are  reasonable  and  just  in  view  of 
such  competition  and  which  will  enable  them  to  participate  in  the  car- 
riage of  the  traffic,  and  are  not  obliged  to  go  out  of  the  business  and 
leave  it  as  a  monopoly  to  water  carriers. — lb. 

Transportation  of  Emigrants^  Movables. — A  shipper,  to  whom  as  an  emi- 
grant,  is  accorded  the  rate  provided  by  the  special  tariff,  for  example, 
sixty  dollars  on  a  car-load  of  freight  weighing  20,000  pounds  from  Chi- 
cago,  Illinois,  to  Hammond,  Louisiana,  a  distance  of  863  miles,  in 
December,  1888,  and  in  May,  1889,  makes  return  shipment  of  same 
freight  from  Hammond,  Louisiana,  to  Chicago,  Illinois,  under  the  gen- 
eral tariffis  of  the  carrier,  there  being  no  other  tariffs  on  north-bound 
freight  between  these  points,  and  is  charged  therefor  $122.00  per  car, 
complains  of  an  unjust  charge,  Held^  that  as  the  carrier  in  each  in- 
stance charged  only  its  open  published  rates,  and  no  evidence  is  offered 
to  show  that  the  rates  in  either  instance  are  unjust  and  unreasonable, 
and  as  the  general  tariffs  of  the  company  have  long  been  in  use  and 
published  and  open  to  the  public,  and  the  special  tariff  has  been  but 
recently  issued  and  is  open  to  a  certain  special  class  only  and  is  unlaw- 
ful, that  the  general  tariffs  afford  a  better  standard  of  what  are  reason- 
able  and  just  rates  than  the  special  tariff,  and  that  the  shipper  in  such 
case  has  not  been  injured  in  paying  less  than  one-hidf  the  amount 
charged  the  general  public  on  the  first  haul  and  only  what  was  charged 
the  general  public  on  the  second  haul. 

Elvey  V.  Illinois  Central  R.  R.  Co.,  652. 

The  carrier  is  ordered  and  notified  to  cease  and  desist  from  further 
operating  the  special  freight  tariff. — lb. 

Err<»kh  in  Frbight  Billing.— Where  by  reason  of  an  error  of  the  agent  in 
billing  the  freight  an  overcharge  was  made,  the  initial  carrier  was 
directed  to  refund  the  amount  of  the  overcharge. 

Pankey  v.  Richmond  and  Danville  R.  R.  Co.  et  cU.,  658. 

REBATES. 

On  Shipments  of  Coal. 

In  re  Acts  and  Doings  of  Grand  Trunk  R'y  Co.  of  Canada,  89. 
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Paid  from  Cab  Mileaob. 

Report  of  Interstate  Commerce  Commission,  309. 

To  II0LDEK8  OF  Commutation  Tickets. 

Sidman  v.  Richmond  and  Danville  R.  R.  Co.,  512. 

Unlawfully  Caused  by  Free  Caktagb. 

Stone  A  Carten  v,  Detroit,  Gi-and  Haven  and  Milwaukee  R*yCo.,  613. 

See  Unjust  Disckimination. 

RE-HEARINGS. 
See  Pbactick. 

RELATIVE  RATES. 

In  Neiohbobinq  Tbbbitoby.— Where  a  freight  rate  over  one  line,  on  similar 
freight  carried  from  neighboring  territory  to  the  same  market,  iff  con- 
siderably greater  than  over  other  lines  for  distances  as  long  or  longer, 
such  gp-eater  rate  is  held  to  be  excessive  and  should  be  reduced. 
James  &  Abbott  v.  East  Tennessee,  Virginia  and  Gootgia  R*y  Co. 
etal,.  226, 

On  Diffebbnt  Bbanches  of  the  Same  Line.— Principles  relating  to,  as  cited 
in  Logan  ft  cU.  v,  Chicago  and  Northwestern  R'y  Co.,  2  I.  C.  C.  Rep. 
604,  re-stated. 
Report  of  Interstate  Commerce  Commission,  818. 

On  Cab-load  and  Less  than  Cab-load  Quantities. 

Tburber  et  aL  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

etal.^  473. 
Leggett  &  Co.  v.  New  York  Central  and  Hudson  River  R.  R.  Co  0f  a/., 

473. 
Greene  «.  New  York  Central  and  Hudson  River  R.  R.  Co.  €t  aLy  478. 

Fob  Long  and  Siiobt  Hauls  ovbb  Diffebent  Lines. 

New  Orleans  Cotton  Exchange  v.  Illinois  Central  R.  R.  Co.  ei  al.  584. 
New  Orleans  Cotton  Exchange  v.  Cincinnati,  New  Orleans  and  Texas 
Pacific  R'y  Co.  et  al,  534. 

On  Compressed  and  Uncompressed  Cotton. — The  method  of  compressing 
cotton  for  shipment  from  the  Southern  States  is  one  that  is  found  to  be 
absolutely  necessary  for  long  through  hauls  by  rail,  or  where  the  cotton 
is  <*arried  by  coastwise  steamers  or  by  ocean  vessels  for  export,  and  the 
dlfTeipnc'e  in  the  rate  of  transportation  of  compressed  and  uncompressed 
cotton  by  rail  carriers  should  be  the  actual  and  necessary  cost  of  com- 
prftssinj?. — fb. 

The  Commission  by  adjustment  corrects  the  rates  at  Meridian  and 
Jaokson,  Miss.,  on  compressed  and  uncompressed  cotton  canted  to 
New  Orleans,  and  holds,  that  the  complaint  as  to  the  relatlTe  reason- 
ableness of  rates  at  other  stations  is  not  sustained. — lb. 

Sec  Preference  and  Advantaos.    Rxasonabui  Ratm. 

REPARATION. 

Removal  of  Question  to  the  Courts. — The  question  whether  ratee  paid 
ought  to  be  refunded,  having  been  presented  to  a  Judicial  tribunal  where 
it  is  now  pending,  the  Commission  will  not  take  cognizance  of  It. 

Bishop  V.  Duval,  receiver,  etc.,  128. 

Harris  t.  Duval,  receiver,  etc.,  128. 

In  Pending  PRtx^RRDiNos.— The  amendment  of  March  8, 1889,  expressly 
provides  that  it  shall  have  no  application  to  pending  proceedings,  and 
as  this  proceeding  was  ponding  at  the  time  no  reparation  can  be  awarded, 
and  the  remedy  of  the  petitioner  is  in  the  courts. 
Kawdon  v.  Newport  News  and  Mississippi  Valley  Company,  266. 

See  OVEBCHABOE. 
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REPLICATION. 

!KoT  Requibsd  or  Allowed. 

Oregon  Short  Line  Kj  Co.  v.  Northern  Pacific  R.  R.  Co.,  264. 

REPORT  OF  INTERSTATE  COMMERCE  COMMISSION. 
1. — Okgakization  of  Fobcb  and  Distribution  of  Work. 

2. — INVB8TIOATION8  AND  PrOOBBDINGS  BT  THB  COMMISSION. 

3.— Questions  Dbgidbd. 

4.— Publication  and  Filino  of  Tariffs. 

5.— Railway  Methods  in  Shipments  of  Frxiqht  and  thb  Records  thet 

KEEP  OF  those  TRANSACTIONS. 

6.— Printing  and  Distribution  of  Reports,  Decisions  and  other  Docu- 
ments. 

7.— Statistical  Work  of  the  Commission. 

8.— Government-aided  Railroad  and  Teleobaph  Lines. 

9. — Conference  of  Railroad  Commissionebs. 

10.  —Enforcement  of  the  Fourth  Section  of  thi  Statute, 

11.— Unifobm  Classification. 

12.— Competition  bt  Canadian  Cabbiers. 

13. — Propebtt  Tbansported  bt  Cabbiebs  Sub^ct  to  thb  Act  to  Pobts  op 
Tbans-shipment  fob  Pubposes  of  Export. 

14.-  -Relations  of  Lake  and  Rail  Transportation. 

15. — Rail  Transportation  not  subject  to  the  Law. 

16. — Consolidation  of  Lines. 

17.— Complaints  Against  the  Workings  of  the  Law. 

18.— Fedebal  Regulation  of  Safety  Appliances. 

19.— Insurance  Funds  and  Relations  of  Cobpobations  ahd  thiib  Em- 
ployees. 

20.— Railroads  in  Foreign  Countries. 

21.— How  THE  Act  has  been  Administebed. 

22. — Amendments  to  the  Act. 

REPORTS  AND  DECISIONS. 
Printing  and  Distribution  of.— /&.  821. 

RE-SHIPMENT  OF  FREIGHTS. 

After  Transportation  to  Point  of  Sale. 

James  &  Abbott  v.  East  Tennessee,  Viiginia  and  Georgia  R*y  Co. 
ft  aL ,  225. 

Under  Through  Bills. 

Chicago.  Rock  Island  and  Pacific  R'y  Go.  «.  Chicago  and  Alton  R.  R 
Co. ,  450. 

See  Long  and  Short  Haui.  Clause  ;  Through  Shipments  ;  Through  and 

Loi^AL  Rates;  Rates;  Reasonable  Rates. 


>  a*    wr«4X^ 


See  CoNTiNrftrH  Cakkiaoi  or  Fbiiohts. 

SHIPPERS. 

RBBATE8  TO  ON  TraFFU'  DBhTINID  TO  ADJACI!IT  PoBIIOH  ComTBT. 

!n  rr  ActH  and  Doings  of  Grand  Trunk  R*y  Co.  of  Cuuda,  89. 

Kbbatbs  T(»  ht  Pkbb  Caktaob  of  Frbightii. 

Stone  A  (.*arten  r.  Detroit,  Grand  Haven  ft  Milwaukee  R*y  Co.,  9iZ* 

RioiiTh  op  IN  TUB  RofTBiNo  AND  Wat-biixino  or  Pbbiort. 
Pankey  r.  Richmond  and  Danville  R.  R.  Co.  et  al.,  0S6. 

SIXTH  SECTION. 

FoKM  OP  T A KippH.— During  an  inveetigatlon  made  by  the  Commliiloii,  uh 

ItH  own  motion,  the  form  of  tariffs  was  shown  In  many  obms  not  Uk 

ni(H*t  th4>  r(H|iiireni«ntsof  the  law,  and  in  other  cases  the  tarUbdId  not 

Hhow  thi*  rat»»H  actually  charged  to  shippeni. 

In  rr  TariffH  and  CMasniflcatlons  of  AtlanU  and  West  Pdlnt  R.  It 

('n.    ft  ilt.,  1».  .Vi. 

SniEpriB^  «»F  FoKBi(»N  rAKKiBiL-  Tndor  the  provMona  of  the  Aflt  the 
4iriin<l  Tnmk  Railway  of  Canada  Is  required  to  print,  poet  and  file  to 
hihrduleM  of  rat«>H  anil  rhargcw  for  the  transportation  of 
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tlons  in  that  business,  but  must  serve  the  business  offered  impartially 
and  without  preference  or  discrimination. 
Mattingly  v.  Pennsylvania  Co.,  592. 

JiB  Pakt  of  a  Thbough  Route.— While  it  Is  the  duty  of  a  State  carrier 
which  indulges  in  interstate  commerce  to  forward  traf&c  offered  from  a 
connecting  line  there  is  no  authority  under  the  present  Act  to  compel 
the  carrier  to  forward  the  traf&c  over  a  route  not  operated  or  selected  by 
itself.— 75. 

See  Interstate  Commebob  ;  Traffic  ;  Faoilities  of  Tbaffio. 

STATE  RAILROAD  COMMISSIONS. 
AonoN  OF,  not  Contbollino  in  Mattbbs  Relating  to  Intbbstatb  Com- 

MEROE. 

Leonard  v.  Chicago  and  Alton  R.  R.  Co.,  241. 
Chappelle  v.  Chicago  and  Alton  R.  R.  Co.,  241. 

Views  of,  in  Regabd  to  Safety  Appliances. — 415. 

See  lNTEBi)TATE  CoMMEBOE ;   RaILBOAD  COMMISSIONERS. 

STATISTICS  OF  RAILROADS. 
Report  of  Interstate  Commerce  Commission,  324,  343. 

SUBPCENAS  DUCES  TECUM. 

Applications  for. 

Rice  V.  Cincinnati,  Washington  and  Baltimore  R.  R.  Co.  et  a/.,  186. 
Rice  V.  Louisville  and  Nashville  R.  R.  Co.,  186. 

See  Books,  Papers  and  Documents;  Carriers;  Evidence;  Praotioe. 

TARIFFS. 

Form  of.— The  form  of  tariffs  and  classifications  criticised  and  requirements 
of  statute  stated  in  respect  thereto. 
In  re  Tariffs  and  Classifications  of  the  Atlanta  and  West  Point  R.  R. 
Co.  etal,  19. 

Of  Foreign  Carriers.— When  engaged  in  the  transportation  of  passengers 
or  property  for  a  continuous  carriage  or  shipment  from  a  place  in  the 
United  States  to  a  place  in  an  adjacent  foreign  country,  foreign  as  well 
as  domestic  common  carriers  are  subject  to  the  provision  of  the  Act  in 
respect  to  the  printing  of  schedules  of  rates,  fares  and  charges  for  the 
traffic  they  carry,  t^e  posting  and  filing  with  the  Interstate  Commerce 
Commission  of  copies  of  such  schedules,  the  notice  of  advances  and  re- 
ductions and  the  maintenance  of  the  rates,  fares  and  charges  established 
and  published  and  in  force  at  the  time.  Such  common  carriers  are  also 
subject  to  the  provisions  of  the  Act  in  respect  to  joint  tarUEs  and  rates, 
fares  and  charges  for  continuous  lines  or  routes. 
Jn  re  Acts  and  Doings  of  Grand  Trunk  R*y  Co.  of  Canada,  89. 

Through  Export.— Whenever  a  tariff  is  established  for  merchandise  billed 
or  intended  for  export  by  sea,  and  ocean  rates  are  not  specified,  either 
because  of  fiuctuations  or  for  any  other  reason,  so  that  only  the  charge 
for  inland  transportation  is  definitely  fixed,  the  tariff  as  filed  and  made 
public  should  show  the  rate  charged  by  the  inland  oarridr  or  carriers  to 
the  point  of  export,  including  all  terminal  charges  and  expenses,  and 
should  also  show  in  what  manner  the  through  rate  to  the  point  of  ulti- 
mate destination  is  to  be  determined,  whether  by  addition  of  the  ooean 
rate  from  time  to  time  prevailing,  or  how  otherwise. 
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New  York  Produce  ExchaDge  v.  New  York  Central  and  Hudson  River 
R.  R.  Co.  etal,  137. 

Abandonment  of.— Where  a  tariff  complained  of  was  abandoned  by  the  car- 
riers for  a  long  period  of  time  before  the  complaint  was  made  and 
shortly  after  the  tariff  was  put  in  force,  the  Commission  will  not  make 
an  order  requiring  the  carriers  to  cease  and  desist  from  enforcing  such 
tariff,  because  such  an  order  would  be  vain  and  useless. 
Rawson  v.  Newport  News  and  Mississippi  Valley  Co.  et  oZ.,  266. 

Publication  and  Filing  of. 

Report  of  the  Interstate  Commerce  Commission,  819. 

Passenger.— Excursion  rates  are  required  to  be  published  according  to  the 
provisions  of  section  6  of  the  Act  to  regulate  commerce. 

Pittsburgh,  Cincinnati  and  St.  Louis  R*y  Co.  «.  Baltimore  and  Ohio 
R.  R.  Co.,  465. 

Unlawful  Rebates  from.  Caused  by  Free  Cartage. 

Stone  and  Carten  t?.  Detroit,  Grand  Haven  and  Milwaukee  R*y  Co., 

618. 

Special  Emigrant,  when  Unlawful. 

Elvey  V.  Illinois  Central  R.  R.  Co.,  652. 
See  Rates;  Preference  and  Advantage;  Unjust  Discrimination. 

TERMINAL  CHARGES. 

New  York  Produce  Exchange  v.  New  York  Central  and  Hudson  River 

R.  R.  Co.  et  al.,  137. 
McMorran  (t  al.  v.  Grand  Trunk  R'y  Co.  of  Canada^  o^.,  252. 

See  Reasonable  Rates;  I'ariffs. 

THIRD  SECTION. 

Amendment  of,  Recommended  —432. 

Little  Rock  and  3Iemphis  R.  R.  Co.  v.  East  Tennessee,  Virginia  and 

Georgia  R.  R.  Co.  et  al.,  1. 
Roport  of  Interstate  Commerce  Commission,  432. 

See  Facilities  of  Traffic;  Traffic;  Relative  Rates;  Pbefsbkncb  ani> 

Advantage. 

THROUGH  AND  LOCAL  RATES. 

PitfjPEHTY  RE-snipPED  AT  INTERMEDIATE  PoiNT. — W^ore  property  is  to  be 
truiK'riported  by  rail  by  continuous  and  uninterrupted  carriage  from  one 
station  to  another,  there  may  be  sound  and  legal  reasons  for  making  a 
chai'ge  for  the  through  transportation  which  is  less  than  the  sum  of  the 
locals  for  the  transportation  of  like  property  from  point  to  point  between 
such  stations.  But  where  property  is  billed  from  one  station  to  another 
with  the  undf^rstanding  that  it  is  to  be  unloaded  at  an  intermediate  sta- 
tion, and  that  whether  it  shall  be  re-loaded  for  further  carriage  will 
depend  upon  tho  volition  of  the  shipper  or  of  any  one  who  may  have 
become  i)un'haser,  the  case  does  not  fall  within  the  reasons  governing 
rates  on  through  transportation,  and  the  carrier  is  not  at  such  interme- 
diate points  entitled  to  have  the  carriage  protected  as  a  through  ship- 
ment  as  against  competitors. 

Chicago,  Rock  Island  and  Pacific  R'y  Co.  v.  Chicago  and  Alton  R.  R^ 

Co.,  400. 

See  Rates;  Reasonable  Rates. 
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THROUGH  RATES. 

By  Water  and  Rail  Lines. 

In  re  Application  of  F.  W.  Clark,  649. 

See  Rates;  Faciuties  of  Tbaffio;  Traffic;  Cabbibbs. 

THROUGH  ROUTES. 
See  Carriers;  Faciuties  of  Traffic. 

THROUGH  ROUTES  AND  THROUGH  RATES. 

Toe  Act  does  not  Provide  for  Ordering. 

Little  Rock  and  Memphis  R.  R.  Co.  v.  East  Tennessee,  Yiiginia  and 

Georgia  R^y  Co.  et  al.,  1. 
Report  of  Interstate  Commerce  Commission,  805. 
Mat^jtingly  v,  Pennsylvania  Company,  592. 

See  Carriers;  Facilities  of  Traffic. 

THROUGH  SHIPMENTS. 

Property  Re-shippkd  at  Intermndiate  Station.— Where  property  is  billed 
from  one  station  to  another  with  the  understanding  that  it  is  to  be 
unloaded  at  an  intermediate  station,  and  that  whether  it  shall  be 
re- loaded  for  further  carriage  will  depend  upon  the  volition  of  the  ship- 
per or  of  any  one  who  may  have  become  purchaser,  the  case  does  not 
fall  within  the  reason  of  governing  rates  on  through  transportation,  and 
the  carrier  is  not  at  such  intermediate  points  entitled  to  have  the  car- 
riage protected  as  a  through  shipment  as  against  competitors. 

Chicago,  Rock  Island  and  Pacific  R'y  Co.  v.  Chicago  and  Alton  R.  R. 
Co.,  450. 

THROUGH  TICKETS. 
See  Tickets. 

THROUGH  TRAFFIC. 

See  Facilities  of  Trafeio;  Contracts;  Preference  and  Advantage; 
Unjust  Discrimination;  Rates;  Through  Routes  and  Through 
Rates. 

TICKETS. 

TnRoron. 

Little  Rock  and  Memphis  v.  East  Tennessee,  Virginia  and  G^rgia 
R'yCo.  etal.,  1. 

Misapprehension  in  Purchasing. 

Sanger  v.  South  Pacific  Co.  et  o^.,  134. 

Mileage. 

Report  of  Interstate  Commerce  Commission,  802. 

ExcrKsioN.— 7*.  302. 

Rates  at  which  passenirer  excursion  tickets  are  sold  most  be  published 
according  to  the  provisions  of  Section  Sixth  of  the  Act  to  regulate 
commerce. 

Pittsburgh.  Cincinnati  and  St.  Louis  R*y  Co.  v.  Baltimore  and  Ohio 
R.  R.  Co.,465. 
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CoMMrTATioy. 

Report  of  Interstate  Commerce  Commission,  802. 
Pittsburgh,  Cincinnati  and  8t  Louis  K*y  Co.  «.  BaltUiion  acd  Ohio 
U.  U.  Co.  4«5. 

It  was  not  unlawful  discrimination  to  refuse  to  refund  to  the  complain- 
ant holding  a  commutation  ticket,  who  had  foigotten  to  take  It  on  a 
certain  trip,  and  who  has  paid  his  fare,  notwithstanding  he  suppoeed  It 
was  the  custom  to  do  so  wnen  he  purchased  the  ticket. 

SSidman  v,  lUohmond  and  DanvUle  li.  K.  Ca,  613. 

Datb  of  EziiKATiosr.— The  complainant  purchased  what  the  reapondent 
termed  a  quarterly  commutation  ticket  on  the  18th  day  of  June,  speci- 
fying the  number  of  trips  that  might  be  taken  thereon  as  180,  but  It 
provided  that  the  term  should  expire  on  the  Slst  day  of  the  following 
August,  and  this  was  known  to  the  complainant  when  he  made  the  pur- 
chase. It  was  similarly  stated  on  each  one  of  said  quarterly  tiokels 
when  it  was  to  expire,  vis.,  at  the  end  of  the  third  calendar  month  after 
its  issue.  Held,  that  the  complainant  was  not  entitled  to  necorer  anj 
portion  of  the  purchase  price  for  the  thirteen  days  leas  than  the  fuU 
quarter— /A. 

Pabtt  Kate.— Party  rate  tickets  are  not  commutation  tickets,  and  when 
l>arty  ratms  are  lower  than  contemporaneous  rates  for  single  passengers* 
thev  constitute  discrimination  and  are  Illegal. 
Pittsburgh,  CincinnaU  and  8t.  Louis  K'y  Co.  e.  Baltimore  and  Ohio 
U.  It.  Co.,  465. 

CoMMirtHioNrt  OS  TUB  8ali  OF.  —The  prat^tlce  has  frequently  been  condemned 
by  the  Commission  as  one  of  very  doubtful  benefit  In  any  caae,  and  an 
l>o8itive  injury  in  others;  as  one  that  affords  opportimlties  too  oflaa 
improved,  for  discrimination  and  fraud  in  the  sale  of  ttokets  and  of 
generally  a  source  of  demoraliiatlon. 
Keport  of  the  Interstate  Commerce  Commission,  806. 

Legislation  prohibiting  the  payment  of,  recommended.--7ft.  488. 

8alb  of  bt  Ticket  Bbokbks— Lboisijitiosi  Conckbkito  Rgooiiiiumaft.«* 
fb.  433. 

TICKET  BROKERAGE. 

ISVBSTIOATlONrt   CoNCKR!flNO. 

Ri^port  of  Interstate  Commerce  Commission,  811. 

AsriiK;*  t>F.-  lb. 

Lboihi.ation  Conckrninu  Hkcommkndkd.— /a.  438. 

TRACK  AGE  FACILITIES. 

!'«  OF  Limited  ht  Tkkmm  op  C«intract. 

Alfoni  r.  Chlrsfco.  UfH>k  Inland  and  Pacific  R'y  Co.,  010. 

S<«<»    Pkefekeni'e    and    Advantaok:   Carriers;  UsijrsT   DiaommiATHHi; 

FaCIMTIRS  of  TRAFPir;     ColVTRACTS. 

TRAFFIC. 

DbmTINED  T«>    PtUNT   IN    AdJA4-RN'T   FoKBION  ConCTRT. 

In  rt  Acts  ami  IKiiiif^H  of  Grand  Trunk  R'y  Co.  of  Canada,  80. 
Imi*<»kt. 

N«*w  Yiirk  Pnxluoo  Kxchange  r.  New  York  Central  and  Hndson  RHv 

H.  H.  Co.  et  nK,  l:{7. 
Rt»port  of  Intofptntt'  Common'e  Commission,  877. 
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EXPOET. 

New  York  Produce  Exchange  v.  New  York  Central  and  Hudson 

River  R.  R.  Co,  et  at.,  137. 
Report  of  Interstate  Commerce  Commission,  372. 

State  and  Interstate. 

Leonard  'o.  Chicago  and  Alton  R.  R.  Co.,  241. 
Chappelle  v,  Chicago  and  Alton  R.  R.  Co.,  241. 
Report  of  the  Interstate  Commerce  Commission,  386. 

Interchange  of. — For  any  advantage  of  which  the  roads  were  deprived  by 
the  restrictive  provisions  of  the  Act  to  regulate  commerce  It  is  believed 
an  equivalent  was  intended  to  be  given  in  the  equal  facilities  for  the 
interchange  of  traffic  and  for  receiving  and  forwarding  persons  and 
property  under  Section  Three  of  that  statute. 
Report  of  Interstate  Commerce  Commission,  305. 

Receipt  and  Delivery  of.  519. 

Alford  V.  Chicago,  Rock  Island  &  Pacific  Railway  Co.,  519. 

See  Carriers  :  Facilities  of  Traffic  ;  Interstate  Commerce  ;  Peefbr- 
enoe  and  Advantage ;  Reasonable  Rates;  Relative  Rates;  Unjust 
Discrimination. 

TRAIN  BRAKES. 

Continuous. 

Report  of  Interstate  Commerce  Commission,  409. 

TRAIN  RATES. 

Sidman  v,  Richmond  and  Danville  R.  R.  Co.,  512. 

See  Rates. 

TWELFTH  SECTION. 

Amendment  of  Recommended. 

Report  of  Interstate  Commerce  Commission,  432. 

TWENTY-SECOND  SECTION. 

Amendment  of  Recommended. 

Report  of  Interstate  Commerce  Commission,  433. 

UNIFORM  CLASSIFICATION. 

Progress  made  in  the  Direction  of. 

Report  of  Interstate  Commerce  Commission,  345,  851. 

UNITED  STATES  COURTS. 

Questions  Relating  to  Interstate  Commerce  Deoidbd  By. 
Report  of  Interstate  Commerce  Commission,  316. 

UNJUST  DISCRIMINATION. 

Defective  Tariffs  and  Different  Classifications. — It  was  found,  by 
the  C'Ommission  in  an  investigation  that  certain  carriers  failed  to  show 
on  their  tarifib  the  rates  actually  chained  to  shippers,  and  that  combina- 
tion rates  were  given  different  from  the  rates  published  on  said  tariff, 
and  that  different  classifications  were  used  at  times  upon  one  carrier's 
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road  for  shipments  of  the  same  commodity  to  neighboring  points,  and 
at  other  times  two  or  more  classifications  were  employed  upon  the  same 
shipment. 

In  re  Tarifib  and  Classifications  of  Atlanta  and  West  Point  R.  R. 
Co.  etcU.,  19,  85. 

Rebates.— Upon  an  investigation  by  the  Commission  it  appeared  that  the 
Grand  Trunk  Railway  Company  of  Canada  transports  coal  and  coke 
under  a  schedule  specifying  a  total  rate  from  BufCeJo,  Black  Rock  and 
Suspension  Bridge,  in  the  United  States,  to  Hamilton,  Dundas,  and 
several  other  points  in  Canada,  and  that  the  published  tariff  rate  for 
such  transportation  from  points  named  to  Hamilton  and  Dundas  is  one 
dollar  a  ton,  but  that  it  accepts  a  reduced  charge,  or  allows  a  rebate  of 
twenty-five  cents  a  ton  in  favor  of  certain  consignees  at  Hamilton, 
Dundas  and  other  points  in  Canada.  Held,  that  the  reduced  charge 
accepted,  or  rebate  allowed,  is  in  violation  of  the  Act  to  regulate  com- 
merce and  unlawful. 

In  re  Acts  and  Doings  of  Qrand  Trunk  R'y  Co.  of  Canada,  89. 

White  and  Colored  PASdEXGEBs.— It  is  a  lawful  duty  that  a  carrier,  like 
the  defendant,  owes  to  the  traveling  public  in  canying  out  its  rule  of 
furnishing  separate  cars  to  white  and  colored  passengers  on  its  line 
engaged  in  interstate  travel,  to  make  them  equal  in  comforts,  accom- 
modation and  equipment,  without  any  discrimination.  HM^  that  ^e 
action  of  the  company  was  in  violation  of  the  law. 

Heard  v,  Georgia  R.  R.  Co.,  111. 

Domestic  and  Export  Traffic. — From  November  4, 1888,  to  February 
20,  1888,  the  Trunk  Lines,  so  called,  under  resolutions  of  their  Asso- 
ciation, made  through  export  rates  of  which  the  inland  proportion 
accepted  by  them  was,  at  the  port  of  New  York,  often  ten  cents  or 
more  per  hundred  pounds  less  on  like  traffic  than  the  published  tariff 
rates  charged  at  the  same  time  to  the  same  port.  Heli^  that  the  dis- 
crepancy between  the  proportion  of  the  through  rate  accepted  and  the 
established  tarifiCs  for  seaboard  consignments  for  the  same  Inland  car- 
riage, is  not  shown  to  have  been  justified  by  any  ciroumstances  tending 
to  show  that  it  was  Just  or  proper,  and  that  it  must  thwefore  be  deemed 
an  unjust  and  unlawful  discrimination  as  against  the  transportation 
terminating  at  that  port. 

New  York  Produce  Exchange  v.  New  York  Central  and  Hudson  River 
R.  R.  Co.  etal,  137. 

Report  of  Interstate  Commerce  Commission,  873. 

It  is  essential  that  any  method  for  making  rates  should  be  practicable 
and  not  afford  a  cover  for  discrimination  and  injustice.  The  only  prac- 
tical mode  yet  devised  for  making  through  export  rates,  as  appears  by 
past  experience,  is  to  add  to  the  established  inland  rates  firom  the  inte- 
rior to  the  seaboard  the  current  ocean  rates. — lb. 

Free  PASdEs  and  Free  Transportation. 

Report  of  Interstate  Commerce  Commission,  297. 

Mileage,  ExcrusioN  and  Commttation  Tigkbts.— Must  be  ofEBred  impar- 
tially  to  all  who  accept  the  conditions  on  which  they  are  iBBoed. — lb,  802. 

Cai!  31  ile age.— Cars  should  be  owned  by  the  carrier  itself  and  furnished  to 
all  alike,  or,  if  owned  by  the  shipper,  only  such  reasonable  allommoe  for 
thoir  use  should  be  made  as  to  permit  no  advantage  to  the  private 
owner  of  cars  who  is  also  a  shipper,  nor  afford  a  margin  for  paying 

rebates  to  other  shippers. — lb,  805. 

Between  Corn  and  Corn  Produots.— The  defense  of  water  competition 
from  Chicago  and  the  lake  shipping  points  to  seaboard  points  cut,  as  a 
justification  for  an  otherwise  unjustifiable  discrimination  in  znte  between 
corn  and  its  direct  products  from  Indianapolle  to  said  aeabonrd  points 
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was  held  to  be  untenable,  owing  to  the  situation  of  Indianapolis  as  to 
the  lakes  and  to  the  location  of  the  territory  where  the  com  was  mainly 
raised  that  was  marketed  at  Indianapolis,  and  to  the  other  facts  estab- 
lished in  this  case. 

Bates  V,  Pennsylvania  R.  R.  Co.  et  o^.,  435. 

Passbnobr  Rates.— Passenger  excursion  rates  are  required  to  be  published 
according  to  the  provisions  of  Section  6  of  the  Act  to  regulate  com- 
merce. 
Pittsburgh,  Cincinnati  and  St  Louis  R'y  Co.  v.  Baltimore  and  Ohio 
R.  R.  Co.,  465. 

Party  rate  tickets  are  not  commutation  tickets,  and  when  party  rates 
are  lower  than  contemporaneous  rates  for  single  passengers  they  con- 
stitute discrimination  and  are  illegal. — lb. 

The  principles  laid  down  In  re  Passenger  Tariffs,  2 1.  C.  C.  Rep.  — 
649,  cited  and  re-affirmed. — lb, 

Cak-load  and  Lkss  than  Cab-Quantitibs.— Under  the  Official  Classification 
the  articles  known  in  trade  as  grocery  articles  are  so  classified  as  to 
discriminate  unjustly  in  rates  between  car-loads  and  less  than  car-loads 
upon  many  articles,  and  a  revision  of  the  classification  and  rates  to  cor- 
rect unjust  diiferences  and  give  these  respective  modes  of  shipment 
more  relatively  reasonable  rates  is  necessary  and  is  so  ordered. 

Thurber  et  cU,  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 

^ia/.,478. 
Leggett  &  Co.  v.  Same,  478. 
Greene  v.  Same,  478. 

Commutation  Tickbt  Holdbbs.— The  reroondent  issued  commutation  tick- 
ets for  a  stated  number  of  trips  within  a  specified  time,  subject  to  sev- 
eral conditions,  one  of  which  was  that  the  purchaser  should  have  no 
claim  for  rebate  on  account  of  non-use  of  the  ticket  from  any  cause; 
another  that  it  be  presented  to  the  conductor  for  cancellation  of  each 
trip  when  taken.  A  commuter  had  to  pay  the  conductor  full  fare  if  he 
did  not  have  his  ticket,  but  in  such  oases  the  respondent  had  fallen  into 
the  habit  of  refimding  the  same  on  presentation  of  the  ticket  for  cancel- 
lation of  the  trip  at  the  proper  offloe  of  the  oompanv.  About  three 
weeks  prior  to  the  oomplalnant*s  purchase  of  his  ticket,  the  respondent 
had  discontinued  this  habit  and  had  given  notioe  to  that  effect  in  a  new 
tariff  sheet  filed  witii  the  Litervtate  Commeroe  Commission  and  posted 
in  the  stations  of  the  railroad  as  required  bv  law  on  a  change  of 
tariff  rates,  ffeld,  that  it  was  not  an  unlawful  aiscrlmination  to  refuse 
to  refund  to  the  complainant  who  held  sadi  ticket,  but  had  forgotten  to 
take  it  on  a  certain  trip  and  paid  his  fare,  notwithstanding  he  supposed 
the  former  custom  was  in  vogue  when  he  purchased  his  ticket 

Sidman  «.  Richmond  and  Danville  R.  R.  Co.,  818. 

It  was  a  regulation  of  the  respondent  company,  published  on  its  pub- 
lic tariff  schedules  filed  and  posted  as  reqmred  by  the  Act  to  regulate 
commerce,  that  the  conductor  should  oolleot  fare  on  trains  fh>m  passen- 
gers without  tickets  by  adding  85  cents  to  dngle  trip  rites.  HM^  that 
it  was  not  unjust  dlsoriminatloQ  against  the  oomplaliiant  to  eiaot  this 
addition  from  him. — 2b. 

Local  and  Thbouoh  TBAPPxa—The  UnloD  Pioifio  Railway  Company  entered 
into  a  contract  with  the  Rook  Island  Railway  Company  by  whioh  for  a 
valuable  consideration  the  latter  company  aoqnlrsd  a  rlffht  to  run  its 
through  trains  from  and  to  points  on  its  own  road  over  the  road  of  the 
Union  Pacific  Company  through  Kansas  City  and  Topeka,  upon  the  con- 
dition that  no  intermediate  business  should  be  done  by  the  Rock  Island 
Company  on  any  part  of  the  Ibie  used  under  the  agreement,  the  Union 
Pacific  Company  retaining  control  of  the  road  and  of  Its  operations,  and 
supplying  transportation  accommodations  for  the  intermediate  pobits 
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between  Kansas  City  and  Topeka.  Upon  complaint  made  against  tho 
Rock  Island  Company  by  a  resident  of  Lawrence,  one  of  the  Interme- 
diate tow^ns,  for  refusing  to  perform  the  ordinary  duties  of  a  common 
can  ier  in  receiving  and  discharging  trafHc  at  his  town,  Heldy  that  the 
duties  of  the  Rock  Island  Company  were  limited  by  its  rights  and  pow- 
ers under  its  contract  and  that  it  was  not  bound  to  do  local  business 
prohibited  by  the  agreement  on  the  line  used  by  its  through  train. 

Alford  V.  Chicago,  Rock  Island  and  Pacific  R'y  Co.,  519. 

TnuorGH  and  Local  Rates. — Tho  proportion  of  one  carrier  in  a  through 
rate  upon  a  long  haul  often  is  and  frequently  may  be  considerably  less 
than  its  local  rate  for  hauling  the  same  freight  over  its  own  line/with- 
out  there  being  any  unjust  discrimination,  unlawful  preference  or  extor- 
tion involved  in  such  a  method. 

Now  Orleans  Cotton  Exchange  v.  Illinois  Central  R.  R.  Co.,  534. 
New  Orleans  (Cotton  Exchange  v.  Cincinnati,  New  Orleans  and  Texas 
Pacific  R'y  Co.  et  al,  534. 

Obligations  op  State  Carriers. — When  a  State  carrier  engages  in  inter- 
state commerce  it  becomes  a  national  instrumentality  for  the  purposes 
of  such  commerce,  and  is  subject  to  regulations  prescribed  by  the 
national  authority.  It  can  not  limit  its  obligations  in  that  business,  but 
must  serve  the  business  offered  impartially  and  without  preference  or 
discrimination. 

Mattingly  tj.  Pennsylvania  Co.,  592. 

Free  Cartage  of  Freight. — Where  a  common  carrier  subject  to  the  Act  to 
regulate  commerce  has  established  and  published  its  schedule  of  rates 
and  charges  for  a  station  on  its  line,  free  cartage  furnished  by  the  car- 
rier for  the  collection  and  delivery  of  freight  carried  on  its  road  to  or 
from  such  station  operates  as  a  reduction  or  rebate  from  the  schedule 
charge  and  is  unlawful.  If  free  cartage  at  a  station  has  the  effect  to 
reduce  a  rate  below  the  charge  at  another  station  nearer  the  point  of 
shipment  it  is  unlawful  as  a  less  charge  for  a  longer  distance  over  tho 
same  line  and  in  the  same  direction,  the  less  being  included  within  the 
greater. 

Stone  &  Carten  v.  Detroit,  Grand  Haven  and  Milwaukee  R'y  Co.,  613. 

It  is  not  material  to  the  question  of  the  lawfulness  of  free  cartage  f ur> 
nished  at  one  town  and  not  at  another  that  the  business  was  done  in 
that  way  for  many  years  before  the  Act  to  regulate  commerce  was 
enacted.  If  what  was  done  and  is  now  done  works  unjust  discrimina- 
tion, or  is  in  any  particular  obnoxious  to  the  law,  it  is  an  abuse,  and 
one  that  it  must  be  assumed  was  intended  to  be  corrected  by  the  Act. — 
Ih. 

The  respondent  company  had  a  tariff  schedule  in  effect  grouping  the 
rates  from  eastern  points  at  Ionia  and  Grand  Rapids  in  Michigan,  Ionia 
being  the  shorter  distance,  and  furnished  free  cculage  at  Grand  Rapids 
and  not  at  Ionia. — lb. 

Upon  complaint  by  a  firm  of  dealers  at  Ionia: 

Ildd,  that  the  free  cartage  at  Grand  Rapids  was  in  effect  a  rebate  and 

unlawful. — Ih, 

By  Special  Tariffs  on  Emigrants'  Movabi.es. — Where  a  carrier  by  its  pub- 
lished general  tariffs  charges  the  general  public  from  and  to  all  points 
upon  a  large  portion  of  its  lines  certain  rates  upon  a  class  of  freight  and 
at  the  same  time  publishes  and  puts  into  force  a  roecial  tariff  l^  which 
it  charges  a  class  of  persons  named,  from  and  to  the  same  points  on  its 
lines,  less  than  one-half  in  amount  of  the  rates  on  the  same  clasB  of 
freight  that  it  charges  the  general  public  in  its  general  tariflis,  such  a 
discrimination  is  unjust  and  is  violative  of  the  Act  to  regulate  oommerce. 
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Elvey  V.  Illinois  Central  R.  R.  Co.  et  at.,  652. 

Such  a  discrimination  can  not  be  sustained  upon  the  ground  that 
the  special  tarifite  are  made  to  aid ''  emigrants''  in  moving  from  one  State 
to  another  where  land  is  cheap  and  to  develop  a  sparsely  settled  country 
and  to  build  up  business  along  the  carrier's  lines,  and  upon  the  supposi- 
tion that  this  constitutes  substantially  dissimilar  circumstances  and 
conditions  to  what  exists  when  similar  services  are  rendered  by  the  car- 
rier  for  the  general  public. — lb. 

See  Act  to  Regulate  Commerce  ;  Classification  ;  Pbeference  and  Advan- 
tage. 

VALUE  OF  FREIGHTS. 

James  &  Abbott  v.  East  Tennessee,  Virginia  and  Georgia  R'y  Co.  225. 

WATER  AND  RAIL  LINES. 

Relations  of,  Described,  381. 

Tii Huron  Rates  by.— Through  rates  in  interstate  traffic  are  the  subject 
of  agreement  among  carriers  who  transport  the  freight,  and  for  their 
existence  are  dependent  upon  such  agreement ;  and  one  of  the  features 
of  such  rates  usually  is  that  each  carrier  receiving  the  freight  pays  the 
charges  upon  it  of  the  carrier  delivering  it 
In  re  Application  of  F.  W.  Clark,  649. 

Where  a  line  of  steamships,  for  example,  plying  between  New 
York  and  Wilmington,  N.  C,  make  a  through  rate  from  New  York  ma 
Wilmington  and  the  Carolina  Central  Railroad  to  interior  points,  by 
adding  the  steamer  rate  to  the  local  tariff  rate  of  the  railroad  to  the 
interior  points,  there  being  no  agreed  through  rates  for  such  freight 
between  the  steamship  and  rail  lines,  the  rail  carrier,  when  the  freight 
is  tendered  to  it  at  Wilmington,  is  under  no  obligation  to  pay  the  rates 
earned  by  the  steamer  in  transporting  the  freight  from  New  York  to 
Wilmington,  but  may  decline  to  do  so,  leaving  the  steamship  and  the 
shipper  to  settle  the  matter  of  the  steamship's  charges  before  Uie  carrier 
takes  the  freight  and  transports  it  to  the  interior  point — lb, 

WATER  COMPETITION. 

James  &  Abbott  v.  East  Tennessee,  Virginia  &  Georgia  R'y  Co.  €tal^225. 

When  not  Sifficient  to  Justify  Discrimination  in  Rates. 
Hates  V.  Pennsylvania  R.  R.  et  al. ,  435. 

When  Dissimilar  Circumstances  and  Conditions  are  Caused  by. 

New  Orleans  Cotton  Exchange  t?.  Illinois  Central  R.  R.  Co.,  534. 
New  Orleans  Cotton  Exchange  v.  Cincinnati,  New  Orleans  and  Texas 
Pacific  R'y  Co.,  534. 

Application  of  the  Act  to. 

Report  of  Interstate  Commerce  Commission,  881. 

Demoklization  in  Rates  Caused  by. — fb,  382. 

Snox'LD  be  Made  Subject  to  the  Act. —Legislation  making  the  Act  apply 
to  carriers  by  water  recommended. — lb,  433. 

See  Long  and  Short  Haul  Clause;  Water  Tbanspobtation. 

WHEAT. 
White  V.  Michigan  Central  R.  R.  Co.  et  al,,  281. 

WITNESSES. 

Attendance  of.— Amendment  of  the  Act  in  reepect  to  tlfe  attendance  of 
witnesses  and  the  taking  of  testimony  by  deposition  recommended. 
Report  of  Interstate  Commerce  Commission,  482. 


